Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


i 


EEPOETS  OF  CASES         .yiMq 


DBTXRMlirBD  IN  THB 


SUPREME  COURT 


OF  THB 


STATE  OF  WASHINGTON, 


OONTAININO 

DECISIONS  BENDEBED  FBOM  AUGUST  20,  1900,  TO  JANUABT  12, 

1901,  INCLUSIVE. 


EUGENE  Q.  EBEIDEB, 

BEPOBTEB. 


VOLUME    XXIII. 


BANCROFT-WHITNEY  CO.. 

LAW  PUBLZBHKB8  AND  LAW  BOOK  8BLLBB8, 

SEATTLE  AND  SAN  FBANCISOOb 

1901. 


(>€Lc^.  ^;=w»<^.  /c^  /f^ 


« 


P&INTBD,  STB&BOTYPBD  AND    BOUND 

BY 

DHNMY-CORYBLL  COMPANY, 
SBATTLB,  WASH. 


JUDGES  OP  THE  SUPREME  COURT  OP  THE 
STATE  OP  WASHINGTON. 


Hon.  RALPH  O.  DUNBAR, 
Hon.  JAMES  BRADLY  REAVIS, 
Hon.  THOMAS  J.  ANDERS,  .     . 
Hon.  mark  A.  FULLERTON, 
Hon.  WILLIAM  H.  WHITE,*    . 


Chief  Justice. 

Judge. 

Judge. 

Judge. 

Judge. 


C  S.  Reinhart, Clerk. 

Patrick  Henry  Winston,  .      .     Attorney-General, 

Thomas  M.  Vance,  Ass*t,  Attorney-General. 


*  Elected  November  6, 1900,  to  fill  unexpired  term  of  Judge  Gordon. 


JUDGES  OF  THE  SUFEBIOfi  COURTS  OF  THE 
STATE  OF  WASHINGTON. 


OOUITTEBS. 

Spokane  and  Stevens,     .... 
Spokane, 

Whitman, 

Lincoln,  Okanogan,  Douglas  and 
Adams 

Walla  Walla, 

Columbia,  Garfield  and  Asotin,  . 


JUDOX& 


Hon.  William  E.  Richardson: 
Hon.  L9ANDBR  H.  Prathbr. 
Hon.  William  McDonald. 

Hon.  Charles  H.  Nbal. 
Hon.  Thomas  H.  Brbnts. 

Hon.  M9LVIN  M.  GODMAN. 


Kittitas,  Yakima  andFrankUn,  . 

Hon.  John  B.  Davidson. 

Clarke,  Skamania,  Cowlitz  and 
KlickiUt, 

Hon.  Abraham  L.  Millbr. 

Lewis,  Pacific  and  Wahkiakum, 

Hon.  Hbnry  S.  Elliott. 

Mason  and  Chehalis,      .... 

Hon.  Charlbs  W.  Hodgdon. 

Thurston,       ....:... 

Hon.  Oliver  V.  Linn. 

Pierce 

r  Hon.  Jambs  A.  Williamson. 
Hon.  Thomas  Carroll. 
Hon.  William  H.  H.  Kkan. 

Kinir. 

(Hon.  Orangb  Jacobs. 

i  Hon.  Wm.  Hickman  Mcorb. 

•^"■"O*                   ....          ..... 

(Hon.  E.  D.  Bbnson. 

Clallam,  JefierBon  and  Island,     . 

Hon.  Jambs  G.  McClinton. 

Skagit  and  San  Juan,     .... 

Hon.  JBSSB  P.  HOUSBR. 

Elitsap  and  Snohomish,      .    .    . 

Hon.  Prank  T.  Rbid. 

Whatcom 

Hon.  Hiram  E.  Hadlby. 

TABLE  OF  GASES  EEFOBTED. 

Annie  Wright  Seminary  ▼.  Tacoma 109 

Armstrong  v.  Oakley ia2» 

Angir  v.  Foreaman 595 

Bevington,  McAlmond  ▼ 315 

Board  of  State  Land  Commissioners,  State,  ex  reL  White  v 700 

Bounds  v.  Bounds 593 

Bracht,  Spokane  County  ▼ 102 

Bracka  ▼.  Pish 646 

Bridges,  State,  ex  rel,  Bussell  v 82 

Bruce,  State  ▼ 777 

Cheetham,  State,  ex  rel.  Tanner  v 666 

Chehalis  County,  Gray's  Harbor  Co.  v 369 

Citizens',  Nationcd  Bank  v.  Columbia  County 441 

Clallam  County  v.  Hall 85 

Cockrell,  W.  W.  Kimball  Co.  v 529 

Cole,  Grant  ▼ 542 

CoUett  V.  Northern  Pacific  Ry.  Co 600 

Columbia  County,  Citizens'  National  Bank  ▼ 441 

Crawford,  Reiner  v 669 

Cross  ▼•  Cross 673 

Crystal  Mining  Co.,  McNamara  ▼. 26 

Dane  v.  Daniel 379 

Daniel,  Dane  v 379 

Dart,  Stuxgiss  ▼ 244 

Davis  V.  Richards 432 

Davis,  Btringham  v 568 

Davis,  Van  de  Vanter  v 693 

De  Hattos,  Stull  v 71 

Doremns  v.  Root 710 

Dormitzer  v.  German  Savings  &  Loan  Society Z32 

Drumm,  Gray's  Harbor  Co.  y 706 

Bfton  V.  County  of  Spokane 789 

Bisenbeis,  Long  v. . . .' 556 

Bmerson,  High  v 103 

P.  A.  Buck  &  Co.,  Wheeler  V 679 

Pairchild,  HcClaine  v 758 

Pishy  Bracka  v 646 

Pogg  V.  Hoquiam 340 

Poresman,  Augir  v 595 

Puller,  Knox  v 34 

(▼) 


Ti  0A8ES  BEPORTED. 


PBige 

Gaffoey  ▼.  Megrath 476 

German  Savings  &  Loan  Society,  Dormitzer  v 132 

Gibbons,  Raliahan  v 255 

Grant  v.  Cole 542 

Gray's  Harbor  Company  v.  Chehalis  County 369 

Gray's  Harbor  Company  v.  Dmmm 706 

Griffin  v.  Warbtirton 231 

Griffith  V.  Holman 347 

Griffith  V.  Rundle 453 

Hale,  Hopkins  v 790 

Hall,  Clallam  County  v 85 

Hall  V.  Union  Central  Life  Ins.  Co 610 

Halverson-,  Harris  v 779 

Harris  v.  Halverson 779 

Hawkins,*  State  v 289 

Hays  V.  Hill 730 

High  V.  Bmerson 103 

Hill,  Hays  v 730 

Hill,  Seattle  v 92 

Holman,  Griffith  v 347 

Hopkins  v.  Hale 790 

Hoquiam;  Fogg  V 340 

Horst,  Taylor  v 446 

Jackson,  d'Connor  v 224 

Jones  V.  Seattle 753 

Kimball  v.'  School  District  No.  122 520 

Kimball  Company  v.  Cockrell 529 

Knox  V.  Fuller ", 34 

Laberee,  Palmer  v 409 

Levan,  State  v 547 

Lewis  County,  Nickeus  v 125 

Long  V.  Eisenbeis 556 

McAlmond  v.  Bevington 315 

McClaine  v.  Fairchild.  758 

McCoy,  Watkinson  v 372 

McGee  v.  Wineholt 748 

McNamara  v.  Crystal  Mining  Co 26 

Marble  Savings  Bank  v.  Williams 766 

Matheson,  Mitchell  v. . . . 723 

Megrath,  Gaffney  v 476 

Mitchell  V.  Matheson 723 

Mitchell,  Price  v 742 

Moore,  State,  ex  rel,  Cann  v 115 


CASES  REPORTED.  vii 


Moore,  State,  ex  rel.  Cann  v 276 

Morris  &  Whitehead,  Bankers  y.  Williams 459 

Nenfelder  v.  Third  Street  and  Saburban  Ry 470 

Nickeos  v.  Lewis  County 125 

Ninemire,  Williams  v. 393 

Northern  Pacific  Ry.  Co.,  Collett  v 600 

Oakley,  Armstrong  v 122 

O'Connor  v.  Jackson 224 

Owens,  United  States  Savings  &  Loan  Company  v 790 

Pacific  National  Bank  v.  San  Francisco  Bridge  Co 425 

Palmer  y.  Laberee 409 

Payette  ▼.  Willis 299 

Peterson  v.  Sehttle  Traction  Co 615 

Poulson,  Shell  v 535 

Price  V.  Mitchell 742 

Pullman,  Stote  v 583 

Ranahan  v.  Gibbons 255 

Reiner  v.  Crawford 669 

Richards,  Davis  v 432 

Ridpath  v«  Spokane  County 436 

Roberts  v.  Spokane  Street  Ry.  Co 325 

Root,  Doremus  v 710 

Rnndle,  Griffith  v 453 

Rush  V.  Spokane  Palls  &  Northern  Ry.  Co 501 

St.  Clair  v.  Williams 552 

San  Francisco  Bridge  Co.,  Pacific  National  Bank  v 425 

Schomber,  State,  ex  rel,  Calderwood  v    573 

School  District  No.  122,  Kimball  v 520 

Seattle  v.  Hill 92 

Seattle,  Jones  v 753 

Seattle  Theatre  Co.,  Title  Guarantee  &  Trust  Co.  v 517 

Seattle  Tralstion  Co. ,  Peterson  v 615 

Seattle,  Wood  v i 

Shell  V.  Poulson 535 

Skamania  Logging  Co.,  Washougal  River  Improvement  &,  Log 

Driving  Co.  V 89 

Spinning,  Trowbridge  v 48 

Spokane  County  v.  Bracht 102 

Spokane  County,  Baton  v 789 

Spokane  County,  Ridpath  v 436 

Spokane  Falls  &  Northern  Ry.  Co.,  Rush  v 501 

Spokane  Street  Ry.  Co.,  Roberts  v 325 

State  V.  Bruce 777 


viii  OASES  REPORTED. 


1^4 

State  V.  Hawkins 289 

State  V.  Levan 547 

State  V.  Pullman 583 

State  ▼.  SwfTj 655 

State,  ex  reL  Bussell  v.  Bridges 82 

State,  ex  reL  Calderwood  v,  Schomber 573 

State,  ex  reL  Cann  v.  Moore 115 

State,  ex  reL  Cann  ▼.  Moore 276 

State,  ex  reL  Tanner  v.  Cheetham 666 

State,  ex  reL  White  v.  Board  of  State  Land  Commissioners 700 

Stringham  v.  Davis 568 

Stall  V.  De  Mattos 71 

Sturgiss  V.  Dart 244 

Surry,  State  v 655 

Tacoma,  Annie  Wright  Seminary  v 10$ 

Taylor  v.  Horst 446 

Third  Street  &  Suburban  Ry.,  Neufelder  v 476 

Title  Guarantee  &  Trust  Co.  v.  Seattle  Theatre  Co 517 

Trowbridge  v.  Spinning. 48 

Union  Central  Life  Insurance  Co.,  Hall  v 610 

Union  Savings  Bank  &  Trust  Co. ,  Young  v 360 

United  States  Savings  &  Loan  Company  v.  Owens 790 

Van  Alstine  v.  Van'Alstine 310 

Van  de  Vanter  v.  Davis 693 

Warburton,  Griffin  v •. 231 

Washougal  River  Improvement  &  Log  Driving  Co.  v.  Skamania 

Logging  Co 89 

Watkinson  v.  McCoy 372 

Wheeler  v.  F.  A.  Buck  &  Co 679 

Williams,  Marble  Savings  Bank  v 766 

Williams,  Morris  &  Whitehead,  Bankers,  v 459 

Williams  v.  Ninemire 393 

Williams,  St.  Clair  v 552 

Willis,  Payette  v 299 

Wineholt,  McGee  v 748 

Wood  V.  Seattle i 

W.  W.  Kimball  Co.  v.  Cockrell 529 

Young  V.  Union  Savings  Bank  &  Trust  Co 360 


TABLE  OF  CASES  CITED. 


Fag€ 

Adams  ▼.  Black,  6  Wash.  5aB 392 

Adams  V.  Pease,  2  Conn.  481 ^ 356 

Adams  Bzpress  Oo.  ▼.  Kentucky,  166  U.  8. 171 439 

Adams  Express  Ca  ▼.  Ohio  State  Auditor,  z66  U.  8.  i95 439 

Adams  Ifflning  Co.  ▼.  Senter,  a6  Mich.  73 ^ 408 

Aiken  v.  Peck,  aa  Vt  a6o ^ .'. 775 

Allen  ▼.  McKlbbin.  5  Mich.  499. 5^ 

Allen  T.  Swerdfiger,  14  Wash.  461 373 

Allen  T.  Wall,  7  Wash.  316 75a 

AUend  T.  Spokane  Palls  &  Northern  Ry.  Co.,  ai  Wash.  324 507 

Allison  ▼.  Homing,  ti  Ohio  St.  138 688 

Allison  ▼.  Western  N.  C.  R.  R.  Co.,  64  N.  C.  382.. 515 

American  River  Water  Co.  ▼.  Amsden,  6  Cal.  443 » 355 

Annie  Wright  Seminary  ▼.  Tacoma,  33  Wash.  109 345 

Anthony  t.  Shannon,  8  Ark.  5a. 488 

ArbuckleT.  Hawks,  ao  Vt.  538 498 

Amotty.  Spokane,  6  Wash.  44a 591 

Atkinson  T.  White,  60  Me.  396 7ar 

Attorney  General  ▼.  Srart  Booming  Co.,  34  Mich.  462.. 357 

Babbitt  ▼.  Bowen,  3a  Vt.  4S7 339 

BairdT.  Pettit,  70  Pa.  St.  477 « 630 

Balchv.  Smith,  4  Wash.  497 335 

Ball  ▼.  Tacoma,  9  Wash.  59a ,,„^ 100 

Baltimore  ▼.  Reynolds,  83  Am.  I>ec  535 590 

Baltimore  &  Ohio  R.  R.  ▼.  State,  33  Md.  54a 6a7 

Baltimore  &  O.  S.  W.  Ry.  Co.  t.  Conoyer,  149  Ind.  534 45 

Baltimore  &  O.  S.  Ry.  Co.  ▼.  Voigt,  176  U.  S.  498.... 637 

BanghartT.  Hjrde,  94  Mich.  49 «, 690 

Bank  of  Augusta  t.  Conrey,  a8  Miss.  667 » 499 

Barbery.  Barber,  ai  How.  58a- 63 

Barnard  ▼.  Kellogg,  xo  Wall.  383......». 405 

BaincsT.  Perine,  xa  N.  Y.  18...^^ .^ 45 

Barney  ▼.  Brown,  a  Vt.  374 zo8 

Barney  V.  Puller,  133  N.  Y.  60s -.•  69a 

BartOT.  Stewart,  ai  Wash.  605 335 

▼.  Linah,  16  Pa.  8L 141 60 

T.  Beach,  6  Dak.  371... as3 

V.  Morgan,  &j*'S,  H.  539 ». 359 

T.  Kreamer,  43  111.  447 358 

BeUingbam  Bay  Boom  Co.  ▼.  Brisbois,  14  Wash.  173.. 333 

B^iagham  Bay  Improvement  Oo.  ▼.  New  Whatcom,  ao  Wash.  53.. 1x4,  705 

Benson  ▼.  Liggett,  78  Ind.  45a.. 4^9 

Benton  ▼.  Johncoz,  17  Wash,  rp 356 

Benton  ▼.  Martin,  5a  N.  Y.  570 671 

Bettman  t.  Cowley,  19  Wash.  307.. „ ^ .,..  ^n 

Bigelow  ▼.  Perth  Amboy,  as  N.  J.  Law,  397 132 

Black  V.  Miller.  75  Mich.  323 498 

BogyT.  Rhodes,  4  G.  Greene,  133 408 

Boon  T.  Steamboat  Belfsst,  40  Ala.  184 405 

Borough  of  Preeport  t.  Marks,  59  Pa.  St  253. 8x 

Boston  ▼.  Worthington,  xo  Gray,  496. 7x6 


CASES  CITED, 


Bourkev.  Van  Keuren,  mCoIo.  95 671 

Bowman  V.  Colfax.  x7Watth.  344 ^ 346 

Bradbury  ▼.  Dwietat,  3  Mete.  31 ^ 689 

Brady  V.  New  York.  x6How.  Pr.  433 590 

Branch  ▼.  Walker,  9a  N.  C.  87^ asa 

Braxon  ▼.  Breasler,  64  HI.  488 359 

Brewster  V.  Wakefield,  aa  How.  1x8 419 

Broctaettv.  Richardson,  61  Maaa.  766.. 323 

Bronsonv.  Kinzie,  x  How.  31  x 416 

Brown  y.  Porsche,  43  Mich.  49a. 339 

Brown  y.  Littlefield,  xi  Wend.  467 494 

Bryant  y.  Stetson  &  Post  Mill  Co.,  13  Wash.  69a 391 

Buckley  y.  Pumiss,  15  Wend.  X37 43 

Buell  y.  Ball,  ao  Iowa,  aSa. 8x 

Burke  y.  Dulaney,  153  U.  S.aa8. 671 

Burke  y.  Shannon  (Ky),  43S.  W.  aa3 408 

Burroughs  y.  Wbltwam,  59  Mich.  379^ .« 354 

Bush  y.  Ware,  15  Pet.  93 aao 

Butehers'  Union  Slaughter  House  &  Liye  Stock  landing  Co.  y.  Crescent  City 

Liye  Stock  I«anding  &  Slaughter  House  Co.,  6  South.  509 308 

Butler  y.  Hildreth,  s  Mete.  49... ^ 499 

Button  y.  Trader,  75  Mich.  295 498 

Calhoun  y.  Leary,  6  Wash.  17. ~ 391 

Calkinsy.  Smith,  41  Mich.  409 239 

Callis  y.  Ridout.  7  Gill  &  J.  i.. 223 

Campauy.  Moran,  31  Mich.  a8a «.. 691 

Campbell  y.  Pennsylyania  L.  Ins.'Ca,  a  Whart.  6a.. aa3 

Campbell  y.  Walker,  X3  Ves.  Jr.  601 22$ 

Campbell  v.  Walker,  5  Ves.  Jr.  678 223 

Capital  Brewini;^  Co.  y:  Crosbie,  aa  Wash.  369.. ;86 

Carly.  West  Aberdeen  I^and,  etc.,  Co.,  13  Wash.  6x6 191,  3S0 

Carpenter  y.  Carpenter,  30  Kan.  717 194  ' 

Carpenter  y.  Graham,  4a  Mich.  19X..  108 

Carstensy.  McReavy,  x  Wash.  359 124 

Carter  y.  Owens,  41  Ala.  2x7 239 

Castley.  Noyes,  14  N.  Y.  329 ^ 720 

Chaddocky.  Day,  75  Mich.  527 7^ 

Chambers  y.  Hooyer,  3  Wash.  T.  107 78a 

Champer  y.  Greencastle,  138  Ind.  339. , fS 

Chapman  y.  Douglass  County,  X07  U.  S.  348 ».., 588 

Charitable  Corporation  y.  Sutton,  2  Atk.  406 X9X 

Chase  y.  Tacoma  Box  Co.,  xx  Wash.  377 474 

Chehalis  County  y.  ElUagson,  ax  Wash.  638 133 

Chehalis  County  y.  Hutcheson,'2i  Wash.  82 591 

Chenango  Bridge  Co.  y.  Paige,  83  N.  Y.  I78« 357 

Cherry  y.  Arthur,  5  Wash.  787 473 

Chicago  &  Rock  Island  R.  R.  Co.  y.  Hutehins,  34  111.  xo8 73X 

Cincinnati,  H.  &  D.  R.  R.  Co.  y.  Chester,  57  Ind-  297- ••"  605 

City  of  Bryan  y.  Page,  51  Tex.  533 59> 

Uark  V.  Chicago,  B.  &  Q.  Ry.  Co.,  X5  Ped.  588 605 

Clark  y  Chicago,  M.  &  St.  P.  Ry.  Co.,  38  Minn.  69. 604 

Clarke  y.  Clay,  31  N.  H.  393. 239 

aeyeland,  ete..  Ry.  Co.  y.  Wynant,  xoo  Ind.  160 604 

Cleveland  Refining  Co.  y.  Dunning,  1x5  Mich.  338.. 67X 

Cobby.  Davenport, 33  N.  J.  I^w,  333. 359 

Cobum  V.  San  Mateo  County,  75  Ped.  saa 539 


CASES  CITED.  xi 


PBtg4 

Oommerctel  Blectrlc  Li|fht  &  P.  Co.  ▼.  Jndaon,  n  Waah.  49  > 438 

Commonwealth  ▼.  Chapio,  5  Pick.  199..^ 357 

Commonwealth  ▼.  Stnrtevant,  117  Mass.  xaa 64a 

Conn  ▼.  State  «^jr  r«/.  Stutsman,  125  Ind.  5x4 458 

Connihan  ▼.  Thompson,  izi  Mass.  270 49S 

Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  I«aw,  68a 333 

CookT.  Tibbals,  xa  Wash.  ao7. 304 

Coraer  ▼.  Paul,  77  Am.  Dec.  753. 499 

Coz  y.  Dawson,  a  Wash.  381 ^ 597 

Cost.  O'Rlley,  58  Am.  Dec.  6133. ^ , 407 

Coz  ▼.  Reinhardt,  41  Tez.59i« 599 

Crew  T.  McClung,4G.  Greene,  154.. 599 

Cromwell  t.  County  of  Sac,  94  U.  S.  351 77a 

Curry  V.  Catlin.  9  Wash.  491st 391 

CuxUsy.  Richards,  40  Pac.57. 308 

Damon  ▼.  I«eqne,  X4  Wash.  353 X9a 

Danforth  ▼.  Smith,  33  Vt.  347 190 

Davoue  ▼.  Fanning,  a  Johns.  Ch.  asa.. 323 

Dearborn  Foundry  Co.  v.  Anarustine.  5  Wash.  67. 769 

Deidesheimer  t.  Deidesheimer,  74  Mo.  App.  336 65 

Denver  &  B.  P.  Rapid  Transit  Co.  ▼.  Dwyer,  ao  Cola  X3a  63a 

Denver  City  Ry  'Co.  ▼.  Denver,  ax  Colo.  350 77 

Dewey  ▼.  State  ear  r^/.  McCollnm,  9X  Ind.  173. 457 

De  Witt  V.  Barly,  X7  N.  Y.  340 64a 

Dews  V.  Cornish,  ao  Ark.  33a 191 

Dizon  V.  Bausman,  17  Wash.  304 ^ 739 

Doanev.  Glenn,  i  Colo.  454. 354 

Doll  V.  Crume,  41  Neb.  655 „ 458 

Doney  V.  Campbell,  i  Bland,  356. X91 

Dow  V.  Norris,  4  N.  H.  16 » 578 

Doyle  V.  School  Directors,  36  111.  App.  653 537 

Driver  V.  Portner,  s  Port.  9 »  190 

Dunn  V.  Peterson,  4  Wash.  X70 336 

Badie  v.  Aahbaugh^44  Iowa,  519 499 

Bast  Hoquiam  Boom,  etc.  Co.  v.  Neeson,  ao  Wash.  14a 353 

Biffhmie  v.  Taylor,  98  N.  Y.  a88. 430 

Kkman  v.  Minneapolis  St  Ry.  Co.,  34  Minn.  34 605 

Hly  V.  ParMMis,  55  Conn.  83 537 

Emery  v.  Fowler,  39  Me.  336.. 7ao 

Hmma  Silver  Mining  Co.  v.  Bmma  Silver  Mining  Co.  of  New  York,  7  Fed.  40X...  718 

Hrkenbrach  v.  Brkenbrach,  96  N.  Y.  456 64 

Bason  V.  Wattier,  as  Ore.  7 350 

BurekaCase.  4Sawy.,  30a 41a 

Bureka  Marble  Co.  v.  Windsor  Mfg.  Co.,  47  Vt.  430 191 

Bnreka  Sandstone  Co.  v.  Pierce  County,  8  Wash.  336 139 

.fijr /arte  Bennett,  10  Ves.  Jr.  381 aas 

ikr /arte  James,  8  Ves.  Jr.  345 aa3 

Ex  parte  Lacey,  6  Ves.  Jr.  635. ^..  aa3 

Pahey  V.  Basterley  Machine*Co.,  44  Am.  St.  Rep.  554 776 

Parrv.  Badi,  13  Ind.  App.  las ^ xa8 

Featherston  V.  N.  &C.  Turnpike,  71  Htm,  109. 719 

Ferguson  V.  Harwood,  7Cranch,  408 60 

Ferry  v.  Ferry,  9  Wash.  339 „  314 

Person's  Appeal,  96  Pa.  St.  X40 100 

Fifev.  Clayton,  13  Ves.  Jr.  546 191 


xii  OASES  CITED. 


PiiBt  Parish  in  Sutton  ▼.  Cole,  3  Pick.  232 499 

FitzjMitridc  ▼.  New  Albany  &  S.  R.  R.  Co.,  7  Ind.  436 631 

Fleetwood  ▼.  Read,  ai  Wash.  547 77 

Florida,  C.  &  P.  R.  R.  Co.  t.  State,  34  Am.  St.  Rep.  30 469 

Poakes  V.  Beer,  L.  R.  9  App.  Cas.  605 747 

Foley  V.  Mason,  6  Md.  49 42 

Frank  v.  Jenkins,  2a  Ohio  St.  597 494 

Fretwell  v.  Troy,  x8  Kan.  271 79 

Oaffney  ▼.  Jones,  z8  Wash.  311 490 

Oardiner  V.  Tyler,  36  How.  Pr.  63 308 

Oaston  V.  Portland,  16  Ore.  255 430 

George  v.  School  District,  20  Vt.  495. ~  527 

German  Savings  &  Loan  Society  v.  Weber,  16  Wash.  95 ^ 475 

Gillenwater  V.  Madison  &  I.  R.  R.  Co.,  5  Ind.  339 ^ 631 

GillettT.  Lyon  County,  loeKan.  410 ^ 132 

Gillshannon  v.  Stony  Brook  R.  R.  Corp.,  zo  Cush.  218 623 

Glace  V.  Citizens'  National  Bank,  1x6  Ind.  492... 721 

Godfreys.  Alton,  12  111.  29 97 

Gowan  V.  Hanson,  55  Wis.  341 599 

Grand  Rapids  Booming  Co.  ▼.  Jarvis,  30  Mich.  308.. 376 

Gray's  Harbor  Boom  Co.  v.  McAmmant,  21  Wash.  465.. 91 

Grigsby  V.  Western  Union  Tel.  Co.,  5  S.  Dak.  561 44 

Grierv.  Fox,  4  Mo.  App.  522 ^ 59^ 

Grindev.  Railroad  Co.,  42  Iowa,  376 605 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  James,  73  Tex.  12. 7x4 

Gttstin  V.  Jose,  xo  Wash.  217 26 

Haines  ▼.  Hall,  X7  Ore.  x6s 354 

Hale  V.  Stenger,  22  Wash.  516. 790 

Hamarv.  Peterson,  9  Wash.  152. ^ - 57^ 

Hammond  ▼.  Schweitzer,  Z12  Ind.  246.. 604 

Hampton  ▼.  McConnel,  3  Wheat.  234  « 60 

HanchettT.  Riverdale  Distillery  Co..  X5  HL  App.  57..^ 494 

Hanford  V.  Davies,  i  Wash.  476..... 236 

Hanly  V.  Kelly,  62  Cal.  X55 .*. 494 

Hannegan  ▼.  Roth,  X2  Wash.  65 « 304 

Harding  ▼.  Handy,  xx  Wheat.  X03.. 191 

Harding  v.  Jasper,  14  Cal.  642 97 

Hardy  V.  Herriott,  11  Wash.  460 387 

Hardy  ▼.  Merrill.  22  Am.  Rep.  441 (>42 

Harkinsv.  Clemens,  x  Port.  30 488 

Harper  ▼.  Graham,  20  Ohio,  106 488 

Harper  ▼.  State,  X09  Ala.  66 540 

Harriman  v.  Harriman.xa  Gray,  341 747 

HartT.  Hill,  x  Whart.  X24 « ~ 358 

Hart  V.  Niagara  Fire  Ins.  Co.,  9  Wash.  620 613 

Hathaway  v.  East  Tennessee,  V.  &  G.  R.  R.,  29  Pcd.  491 45 

Hawkins  v.  Young,  52  N.J.  Eq.  508 ~ «» 

Haysv  Merchants'  National  Bank,  14  Wash.-Z92 387 

Hazelton  V.  Bogardus,  8  Wash.  X02 « « 236 

Heathcote  ▼.  Crookshanks,  2  Term.  R.  24 747 

Heath  v.  McCrea,  ao  Wash.  342 ., ~ 1x4 

Henderson  v.  Lauck,  21  Pa.  St.  359., 4a 

Henderson  Bridge  Co.  v.  Commonwealth,  99  Ky.  623 439 

Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150 439 

Hibbardv.  Kent,  15  N.  H.  516 ^39 

Higginson  v.  Clowes,  15  Ves.  Jr.  516 -...~ 191 


CASES  OITED.  ziii 


Hill  ▼.  Bain.  15  R.  I.  75 718 

Hindman  ▼.  O'Connor,  54  Ark.  637 ^....  222 

Hitchcock  ▼.  Galveston,  96  U.  S.  341 ^ 587 

Holdanev.  Tnutces«  23  Baib.  1Q3. 538 

Holyoke  Company  V.  Lsrman,  15  Wall.  500 359 

Hooker  ▼.  Cummings,  20  Johns.  90 „ 356 

Hooker  ▼.  Hubbard.  102  Mass.  245 775 

Hotsv.  School  District  No.  9, 1  Colo.  App.  40.. 526 

Howard  V.  Johnson,  91  Ga.  3x9... 1 714 

HowlettT.  Tarte,  10  C  6.813. 77a 

Bneston  ▼.  Mississippi  &  R.  R.  Boom  Co.,  76  Minn.  351 375 

Hnrlbnrtv.  Dnsenbury,  26  Colo.  240 671 

Hutchinson  ▼.  York,  etc,  Ry.  Co.,  6  Bug.  Ry.  &  Canal  Cas.  438 634 

Inhabitants  of  I/>wer  AUowajrs  Creek  ▼.  Moore,  15  N.  j.  Law,  146. .^ 721 

/»  fv  Pairchlld,  151  K.  ¥.339 „^ ^....^ ^ 284 

In  rtf  Herman,  50  Ped.  5x7 ^,  306 

Insurance  Ca  ▼.  Weide,  ix  Wall.  44a 686 

Isaacs  ▼.  Holland,  4  Wash.  54.. ». » 782 

Jackson  ▼.  Tatebo,  3  Wash.  456 ^-^ ...»  191 

JarrisT.  Robinson,  21  Wis.  523 6a 

JefierKm  County  ▼.  Lewis,  aoPla.  X009 419 

Johnson  ▼.  Johnson,  i  Munf.  549 »  191 

Jones  ▼,  Davis,  35  Wis.  376 .^ 539 

Jones  ▼.  Grimmet,  4  W.  Va.  xq4 714 

Jones  ▼.  St.  Paul,  etc.  Ry  Co.,  16  Wash.  25 350 

Junev.  Purcell.  36  Ohio  St.  396 357 

KampT.  Kamp,  59  N.  Y.  219 65 

Kanfmann  ▼.  Cooper,  46  Neb.  644 458 

Keating  ▼.  Cincinnati.  38  Ohio  St  14X.. ^ 757 

Keeler  ▼.  Salisbury,  33  N.  Y.  648 493 

Kellar  ▼.  Stanley,  86  Ky.  240 653 

"Kelly  ▼.  Ryan,  8  Wash.  53^. 5x9 

Kenyonv.  W*odruff,  33Mich.  310 499 

Keooghv.  Holyoke,  xs6  Mass.  403 —  s86 

Kidder  ▼.  Smith,  34  Vt.  294. 689 

Kimball  ▼.  Cunningham,  4  Mass.  302 499 

Kimball  V.  Lock,  31  Vt.  683 689 

Kimball  ▼.  School  District,  23  Wash.  520 740 

Kingv.  Chase,  15  N  H.  9 720 

Kinkier  V.  Junica,  84  Tez.  iso 7x4 

Knapp  ▼.  Crawford,  x6  Wash,  524 572 

Knowltonv.  School  City  of  Logansport,  75  Ind.  X03.... 499 

Krantman  ▼.  Priedman,  57  N.  Y.  Supp.  84 ^    45 

Knimbv.  Campbell,  losCal.  370 528 

Knnse  ▼.  Knnse,  94  Wis.  54 6x 

▼.  Wells,  60  Ind.  a6i 499 


La  Prance  Pire  Bngine  Co.  ▼.  Town  of  Mt.  Vernon,  9  Wash.  142 769 

Lnmsonv.  Drake,  xqs  Mass.  564 191 

Lee  ▼.  Brown,  6  Johns.  132 254 

Lee  V.  Mnnroe,  7  Cranch,  370. 390 

Leggett  ▼.  Hyde,  5*  N.  Y.  m- ~ 45 

Lcggett  V.  Ross,  14  Wash.  41 ~ 39a 

Leonard  ▼.  Davis,  x  Black,  476    ~ 408 

Lincoln  v.  Davis,  53  Mich.  375 357 

Llttell  &  Smythe  Mig.  Co.  v.  Miller,  3  Wash.  480. 389 


:lv  CASES  CITED. 


Buge 

Itflttleton  V.  Richardson,  34  N.  H.  179^ 716 

I^onsrv.  BlscnbeU,  18  Wash,  423 564 

I^ongT.  Eisenbels,  21  Wash.  23 564,  75a 

I/>rmaii  ▼.  Benson,  8  Mich.  18 376 

I/>ui8ianaT.  Wood,  102  U.  8.294 ^ 588 

I/misrille  &  N.  R.  R.  Co.  ▼.  Wolfe,  8o'Ky.  82« 605 

Lownsdale  V.  Gray's  Harbor  Boom  Co.,  21  Wash.  542 123,  390 

Lucas  V.  Wattles,  49  Mich.  380 ^ 605 

Lncev.  Luce,  15  Wash.  608 312 

Ludwickv.  Huntainsfer,  5  Watts  &  8.  51 420 

Lundquist  v.  Dnluth.  St  R.  Co.,  4  Am.  &  Bnsf.  R.  R.  Cas.  506 620 

Macbeath  ▼.  Cooke,  i  Moore  &  P.  513 253 

McCannv.  Sierra  County,  7CaL  121 129 

McConnel  ▼.  Gibson,  12  111.  128 190 

McDonalds.  Dickson,  87 N.  C.  404 422 

McParlandT.  Slkes,  54  Conn.  250 ^ 671 

McParlln  V.  Bssex  Company,  zoCush.  304 ^ 357 

McGaughcy  ▼.  Brown,  46  Ark.  25.. 223 

McMillan  v.  James,  iqs  IU.  194  ..  ..„ 191 

McNeil  ▼.  Balrd,  6  Munf.  316 X91 

Mcpherson  ▼.  Poster,  43  Iowa,  48 591 

Manning  ▼.  Hayden,  5  Sawy.  360 254 

Manston  ▼.  Mcintosh,  58  Minn.  528 284 

Marsters  V.  I<ash,  61  Cal.  62a 206 

Matteson  ▼.  Blackmer,  46  Mich.  393 2x7 

May  V.  Lewis,  22  Ala.  646 191 

Mayhewv.  District  of  Gay  Head,  13  Allen,  129 130 

Mears  ▼' Lamona,  17  Wash.  148 243 

MendenhallT.  Kratz,  14  Wash.  453. 653 

Merchants'  Bank  ▼.  State  Bank,  xo  Wall.  637 ^ 45 

Merchants'  National  Bank  v.  McAnulty,  3X  A.  W.  Z091 671 

Merwin  v.  Powler,  20  Wash.  587 322 

Meyer  V.  Morgan,  24  Am.  Rep  617 199 

Michoudv.  Girod,  4H0W.  557 223 

Miller  ▼.  Miller,  37  How.  Pr.  i « - 254 

Mills  ▼.  Duryce,  7Cranch,48[ 60 

Miller  V.  Mason,  51  Iowa,  239 , 519 

Mills  V.  Thurston  County,  16  Wash.  378 545 

Misner  V.  Darling,  44  Mich.  458 691 

Mitchells.  Gregory,  4  Am.  Dec  655.. „  572 

Mitchell  ▼.  Tacoma  Railroad  &  Motor  Co.,  9  Wash.  120 337 

Morford  v.  Mastin,  17  Am.  Dec.  168.. .• 57a 

MoUerv.  Tuska,  87N.  Y.  i6<S 494 

MonellT.  Bums,  4  Denio,  i2t « '. 528 

Moore  ▼.  Cormode,  20  Wash.  305 706 

Moore  ▼.  Davis,  49  N.  H.  45 » 691 

Morgan  ▼.  Morgan,  10  Wash.  99 764 

Morgan  v.  Orange,  50  N.  J.  Law,  389 ^    76 

Morley  ▼.  Lake  Shore  Ry.  Co.,  146  U.  8.  168.. „  4ax 

Morris  V.  Rezford,  18  N.  Y.  553 494 

Morse  V.  Zeize,  34  Minn.  35 »  538 

Mortimer  ▼.  Marder.  93  Cal.  17a - ..  ao6 

Moscowits  V.  Homberger,.43  N.  Y.  Supp.  1x30 tt2\ 

MoU  V.  Detroit,  18  Mich.  495 _.  xoo 

Muldoon  V.Seattle  City  Ry.  Ca,  7  Wash.  52B « „  639,  645 

Murphy  V.  Carlin,  X13M0.  ixa.......... 676 


CASES  CITED.  xv 


NccdhuB  ▼.  GUlctt,  39  Mich.  S74 ••  a?9 

New  BngUnd'IL  R.  Co.  ▼.  Conroy,  175  U.  S.  323 » 6ax 

New  BnsfUnd  Trout  &  Salmon  Clnb  ▼.  Mather,  68  Vt  338. 359 

New  Orleans  ▼.  Kaufman,  39  La.  An.  ^83.. 78 

New  Orleans  ft  N.  B.  R.  R.  Co.  ▼.  Jopes,  142  U.  8.  x8 716 

Newton  ▼.  Atchison,  31  Kan.  151 ^ 77 

New  Whatcom  V.  Bellins^ham  Bay  Improvement  Co.,  x8  Wash.  181 1x3 

New  Whatcom  ▼.  BeUlns^ham  Bay  Improvement  Co.,  x6  Wash.  131 1x3 

Nicholson's  Appeal,  20  Pa.  St.  50 22X 

Nicolaon  Pavement  Co.  v.  Fainter,  35  Cal.  tch 591 

Norcross  V.  Griffiths,  ^  Wis.  599 359 

Northam  v.  International  Ins.  Co.,  61  N.  Y.  Supp.  45 45 

Northern  Pacific  R.  R.  Co.  v.  Hambly,  154  U.  S.  349 —  620 

Nnhn  v.  Miller,  5  Wash.  405.. .^ 392 

Nutter  V.  Gallagher,  i9  0re..'375 »..  353 

O'Brien  v  Northern  Pacific  R.  R.  Co.,  22  Land  Dec.  135 710 

O'Brien  v.  Young,  95  N.  Y.  428 4x9 

Oceanic  Steamer  Navigation  Co.  v.  Compania  Transatlantica  Bspanola,  134 

N.  Y.  46X 715 

O'Donnell  v.  Allegheny  Valley  R.  R.  Co.,  59  Pa.  St  239 ^ 630 

Ohio  V.  Hinchman,  27  Pa.  St.  483 ~    60 

Oldfield  V.  New  York  ft  H.  R.  R.  Ca,  X4  N.  Y.  310 604 

Osbom  V.  South  Shore  Lumber  Co.,  9x  Wis.  526 408 

Ottumwa  V.  Zekind,  95  Iowa,  622 ».......^ 76 

Ottumwa  Woolen  Mill  Ca  v.  Hawley,  44  Iowa  57 475 

Owlngs*  Case,  i  Bland,  370 X9X 

Pacific  National  Bank  v.  Pierce  County,  20  Wash.  675 440 

Paine  V.  Schenectady  Ins.  Co.,  11  R.  I.  415 60 

Palmer  v.  Mulligan,  3  Caines,  308 356 

Parke  V.  Seattle,  8  Wash.  78 390 

Parker  V.  Dacres,  2  Wash.  T.  439U. 387 

Parrott  V.  Bridgeport,  14  Conn.  180 469 

Patch  V.  White,  1x7  U.  S.  2x0 450 

Patterson  v.  Baumer,  43  Iowa,  477 100 

Payette  V.  Perrier,  20  Wash.  479 301 

Pearcev.  Hennessy,  xo  R.I.  226 419 

Penny  v.  Rochester  Ry.  Co.,  7  N.  Y.  App.  Div.  595 334 

People  V.  Johnson,  38  N.  Y.  63. 751 

People  V.  Piatt,  17  Johns.  X95 356 

People  V.  Thnrber,  X3  lU.  554 77 

People,  ex  ret.  Gilbert  v.  Laldlaw,  102  N.  Y.  588 323 

People,  ex  rel.  Hunt  v.  Supervisors,  28  Cal.  430 X29 

People,  ex  rel,  Taylor  v.  Brannan,  39  Barb.  52a. .v 464 

Perdval  v.  Thurston  County.  X4  Wash.  586 370 

Perkins  v.  Mitchell,  Lewis  &  Staver  Co.,  X5  Wash.  470  ... 262 

Phdan  v.  Smith,  22  Wash.  397 544 

Phelpav.  Piper,  33  L.  R.  A.  53. 287 

Philadelphia  Mtge.  ft  Trust  Co.  ▼.  Miller,  20  Wash.i6o7 476 

Fhillipa  V.  Gallagher,  42  L.  R.  A.  222 ^  383 

Pierce  V.  Myers,  28  Kan.  364 599 

Pittsburgh,  etc,  Ry.  Co.<v.  Adams,  105  Ind.  151 604 

Porter  v.  Garrisaino,  sx  Cal.  559 3a 

Powell  ▼.  Pugh,  X3  Wash.  577 544 

Powers  ▼.  Harlow.  53  Mich.  507 515 

Price  V.  Sacramento  County,  6  Cal.  254 139 

Printing,  etc..  Co.  v.  Sampson,  L.  R.  X9  Bq.  4<65 639 

Paget  Sound  Iron  Co.  v.  Worthington,  2  Wash.  T.  483 400,  635 


xvi  OASES  CITED. 


Rae  V.  Hulbert,  17  111.  576. ^ 60 

Railroad  Co.  v.  I^ockwood,  17  Wall.  357 .....^..„  637 

Railway  Co.  ▼.  Shields,  47  Ohio  St  387 ^  5x4 

Railway  Co.  v.  Stereas,  95  U.  S.  655 ^ 637 

Ranken  ▼.  Donoran,  61  N.  Y.  Supp.  543 ....^ ■••.m. 45 

RathtraiiT.  Thunton  County,  3  Wash.  564.. ,^,  607 

Ranch  v.  SchoU,  68  Pa.  St.  334. 691 

Raymonds.  Day,  zix  Mich. 443 691 

Rector  ▼.  Pnrdy,  13  Am.  Dec.  494 .••..«..  572 

Redford  ▼.  Spokane  Street  Ry.  Co.,  9  Wash.  55.. 606 

Redford  v.  Spokane  Street  Ry.  Co.,  15  Wash.  419.. ^ ^ 337 

Reynolds  ▼.  Robinson,  zzo  N.  Y.  654 ^.  671 

Ricketts  ▼.  Spraker,  77  Ind.  37i........^ zoo 

Riddle  ▼.  Vamum,  so  Pick.  380 ^ ^ ^..  4o8 

Ridpath  ▼.  Spokane  County,  23  Wash.  436 „ « 545 

Riley  ▼.  Hommel,  38Conn.s74 ^^ 537 

Robbizis  ▼.  Springfield  R.  R.  Ca,  Z65  Mims.  30 ^.  335 

Roberts  ▼.  Beatty,  3  Pen.  &  W.  63.. 765 

Roberts  ▼.  Washington  National  Bank,  zz  Wash.  550 273 

Roche  V.  Spokane  County,  32  Wash,  zsi < 764 

Rodermnnd  v.  Clark,  46  N.  Y.  354.. ......1.... „..  494 

Rogers  v.  Coal  River  Boom  &  Driving  Co.,  4z  W.  Va.  593 376 

Rogers  V.  Green,  35  Tex.  730 498 

Rogers  ▼.  McKenzle,  8z  N.  C  Z64.. ^ 353 

Rome  Land  Co.  ▼.  Sastman,  80  Oa.  683. » 32z 

Ronald  ▼.  Association,  30  Fed.  338 308 

Rosecrans  ▼.  Ellsworth,  53  Cal.  509^. 32 

Rosenbanm  v.  St.  Paul  &  D.  Ry.  Co.,  38  Minn.  Z73'— 63a 

Rowe  V.  Granite  Bridge  Corporation,  3z  Pick.  344. 353 

RubinoT.  Scott,  zz8  N.  Y.  6^.. 690 

Russell  V.  Hudson  River  R.  R.  Co.,  Z7  N.  Y.  X34 621 

Russell  ▼.  McCormick,  45  Ala.  587 765 

Russell  ▼.  Place,  94  U.  S.  606 774 

Sadler  ▼.  Kiess,  5  Wash.z82.. 39a 

Sage  v.  Swenson,  64  Minn.  5Z7 7Z0 

Sagmelsterv.  Poss«  4  Wash.  320 389 

Salter  V.  Weiner,  6  Abb.  Pr.  Z9z ^ 324 

ttalt  Lake  City,  v.  HolUster,  zz8  U.  8.  256 587 

San  Antcmio  ▼.  Lewis,  9  Tex.  69 Z32 

Sandburg  V.  Paplneau,  8z  HI.  446 487 

Schnell  V.  Nell,  Z7lnd.  39. 746 

Schoonoverv.  Condon,  Z2  Wash.  475 304 

Schreyer  v.  Jordan,  6z  N.  Y.  Supp.  889 45 

Schulman  v.  Houston,  W.  S.  &  P.  P.  Ry.  Co.,  36  N.^Y.  Supp.  439 ~.....— ...  333 

Scott  ▼.  Kansas  Pacific  Ry.  Co.,  5  Land  Dec.  468 7x0 

Seanorv.  McLaughlin,  z^  Pa.  St  150 498 

Seattle  ▼.  Baxter,  30  Wash.  7x4 389 

Seattle  ▼.  Fidelity  Trust  Co.,  22  Wash.  Z54 ^.  754 

Seattle  V.  Parker,  Z3  Wash.  450......... „ 606 

SeatUe  Trust  Co.  ▼.  Pitner,  Z7  Wash.  365. - «- 519 

Seaver  v.  Boston  &  Maine  R.  R.  Z4  Gray,  467 ....^  624 

Shannon  V.  Grindstaff,  xz  Wash.  536... 783 

Shea  ▼.  St  Paul  City  Ry.  Co.,  50  Minn.  395  .. — «.. ^  335 

Shellhouse  ▼.  State,  zzo  Ind.  509 ^..  538 

ShepardT.  Rhodes,  7  R.  L  470 ^....  746 

Sheppard  ▼.  Guisler,  zo  Waah.  41 ..„ „  698 

Sherwood  ▼.  Stevenson,  25  Conn.  437 ^  SZ9 


OASES  CITED.  xrii 


Shnmwmy,  ▼.  Leakey,  67  CaL  458....-^ .m •  906 

Simmons  ▼.  Law,  3  Kesres  (4^N.  T.)  aiy m....... .« .^ •  405 

Slmrall  ft  Ca  ▼.  Oovington,  90  Ky.  444 .^^ 74 

aiager  Mfflr.  Co.  ▼.  Sammooa,  49  Wis.  3X9..............m» ^ 43 

Sipe  ▼•  Marphy,  49  Ohio  St.  53i^'*»**>*** ...mm ..mm. n n         74 

Skeel  ▼.  ChristeiiKMi,  17  Wash.  649....^...-. -^ m 573 

Skioncrv.  Karrison  Township,  116  Ind.  139 » ^....  45a 

Sloo  V.  Law,  4  Blatch.  a68 m........m m. 308 

Smalleyy.  Yates,  36  Kan. 519 m.m..m m mm 4£3 

Smith  V.  Anld,3i  Kan.  a6s m. m. ....... .mm..  771 

Smith  ▼.  Bartholomewt  iKetc.  376....m......*...*m« m.....mm....«m ..m 747 

Smith  ▼.  BCitchell,  ax  Wash.  536  .....mm.....m. m. 541 

Smith  V.  Whitney,  xx6  U.  S.  167 mm mm mm.  lao 

Sodei1>crg  ▼.  King  County,  15  Wash.  194 ^  789 

Soathwestem  Freight  &  Cotton  Press  Co.  ▼.  Stanard,  100  Am.  Dec.  255 407 

Spencer  ▼.  Dearth,  43  Vt.  98 mm 721 

StandiSh  ▼.  Brady,  41  N.  Y.  Snpp.  65I....m^ m m.............^  691 

Stanton ▼.  Miller,  58N.  T.iaoo 430 

glt^fl^  ^«  ^kCKaCv^  w  lVft9tt«  403*«« ••••»••••  «  ••••••••••••••«••••••»«••••»•••••••••«•••••••••••■■••••«»•*•«•««««  55^ 

BqhC  ▼•  (yPCCuf  4^  ^O^vlLf  0^3************ *************"* "*  •••■••••••••••«•«•••■•«••••••••••••••■••*•••«••*••«••  539 

state  ▼.  Horlacher,  x6  Wash.  3as  -~ - — >••- -•••-  • 541 

State  ▼.  Hyde,  so  Wash.  334.M.M m....m.mm.m m 660 

State ▼.  King,  78  Mo.  553 m m m m..m....m.m ......  663 

State  ▼.  Moody,  x8  Wash.  165... m....mm..m 993 

State  ▼.  Myera,  19  Iowa,  517 m m m. 6S$ 

State  ▼.  Repnblican  River  Bridge  Co.,  ao  Kan.  404 468 

gidL^e  ▼.  KODerxs,  39  *^*  ^^*  ay*** ......... ......  ......... ......... ... ...  ......... ...... ... ...... ... «..  ..«..•.  3^0 

State  ▼.  Rtttten,  13  Wash.  303.. m 393 

State  ▼.  Seamona,  x  G.  Greene,  418 ». m.mm..m 551 

States.  Stranb,  x6Wash.  iii...« » 393 

State  ▼.  Tail,  xx8  N.  C  1190.....M m m... 76 

Suite  ▼•  AlQ^^eU.  43  AXK.  y  X  ............ ...  ....a........  ...  ....a*. .».....•  M«  ...... ...... ............... .....  S5^ 

state  ▼.  Walters,  7  Wash.  346 m m.«  660 

State  ▼.  Western  Maryland  R.  R.  Co.,  63  Md.  433 m.m.m.  635 

State  ▼.  Wright,  9  Wash.  96.  ...M.M m m.. 553 

State,  £X  rsl.  Bohannon  ▼.  County  Court  of  Howard  County,  39  Mo.  375 m..  468 

State,  car  r«£.  Cann  ▼.  Moote,  33  Wash.  xi5m.....m.....m 379^  7P5 

State,  car  r«il  Childsv.  Kiichli,  53  Minn.  154 ... 384 

State,  £X  re!.  Coiner  ▼.  Wickersham,  x6  Wash.  x6x X3 

State,  ex  rO,  Daniels  ▼.  Prosser,  x6  Wash.  608 m. xa 

State,  car  rc£.  Hexnenv.  Ballard,  16  Wash.  4x8 346 

State,  car  r«/.  Lewis  v.  Hogg,  aa  Wash.  646 ^ 705 

State,  car  rd.  Lindbuxg  v.  Grosvenor,  X9  Neb.  494......M 537 

State,  car  Fcf.  Van  Name  ▼.  Directors,  14  Wash.  asa. .........m ...m xa8 

State,  ex  rel  West  ▼.  Justices  of  Clark  County  Court,  41  Mo.  44 703 

giAver  et  i^aucer  ▼.  asissimer,  o  Wrasn.  I7^m...»m««...«».m.. ....................................  745 

Steele  ▼.  Sullivan,  70  AJa.  589 mm 537 

SteffensT.  Bar!,  40  N.  J.  Law,  xaS. m. mm m 785 

Stcflesy.  Lcmke,4D  Minn.  a7.......M m 458 

Steify  ▼.  Town  of  Monroe  City,  X35  Ind.  466. 76 

SteinbachT.  Relief  Fire  Ins.  Co.,  77  N.  Y.  498 m......m....m...m.mm..  498 

Stephenson  ▼.  Boards  of  Blection  Commissioners,  43  L.  R.  A.  3I4.......m.m.m.mm..  3S6 

SterlinflT  V.  Jackson,  69  Mich.  488. 359 

Stevens  V.  Perry,  48  Fed.  7 — „. ........m.. m 388 

Strange  V.  Watson,  xx  Ala.  334....... mm. X9t 


xTiti  OASES  OITED. 


Strong  V.  Phoenix  Ins.  Co.,  62  Iffo.  989 ^„  716 

Stuart  ▼.  Mcchanict' etc.  Bank,  19  Johns.  496  ...,.^ 19^ 

Stuber  ▼.  Louisville  &  N.  R.  Co.,  xoa  Fed  431 ^ -..  63a 

Stufflebeamy.  Moutgomery,  a  Idaho,  763^ 350 

Swadlingv.  Bameson,  ax  Wash.  699 ^ »........^ .^ 406 

Swain  ▼.  Cheney,  41  N.  H.  932 ^^ .^ €89 

Taylor  V.  Picklin,  5  Munf.  25. 191 

Taylor  v.  Grand  Trunk  Railway,  48  N.  H.  304 ^ 643 

The  Distilled  Spirits,  xi  WaU.  356 1 - -  ai8 

The  Montello,  ao  Wall.  43a.....» 354 

Thomas  V.  Joslyn,  36  Minn,  i 498 

Thomas  ▼.  Railroad  Co.,  xox  U.  S.  71... 588 

Thompson  ▼.  Howard,  31  Mich.  309 499 

Thompson  v.  Salt  I«ake  Rapid  Transit  Co.,  16  Utah,  a8i 338 

Thompson  v.  Wedge,  50  Wis.  64a 4a 

Thompson  V.  Whitman,  18  WalL  457. ■ ao3 

Tissue  V.  Baltimore&  O.  R.  R.  Co.,  1x2  Pa.  St.  91 5x5 

Toledo  W.  &  W.  Ry.  Co.  v.  Reynolds,  7a  111.  487 3x9 

Torrey  v.  Bank  of  Orleans,  9  Paige,  663 ; aa3 

Town  of  Rushville  ▼•  Adams,  X07  Ind.  475 604 

Townshendy.  Duncan,  a  Bland,  45 X91 

Treadwelly.  Brown,  44  N.  H.  551 X9X 

Trowbridge  ▼.  Spinning,  as  Wash.  48.. » 194 

Trustees  of  Brookhaven  ▼.  Strong,  60  N.  Y.  56 359 

Tunney  ▼.  Midland  Railway,  L.  R-  x  C  P.  391 „ 6?s 

Turner  V.  Bellingham  Bay  Lumber,  etc.,  Co.,  9  Wash.  484. « 39a 

Union  Pacific  Ry.  Co.  v.  Gilland,  4  Wsro.  395 643 

Union  School  District  ▼.  Sterricker,  86  111.  595. 537 

United  States  v.  National  Surety  Co.,  9a  Fed.  549 456 

United  States  ▼.  Rundle,  100  Fed.  400 „  456 

Van  Epps  ▼.  Van  Bpps,  9  Paige,  33? ^  323 

Vick  V.  New  York  Central  &  H.  R.  R.  R.  Co.,  95  N.  Y.  267 627 

Village  of  Carterrille  ▼.  Cook,  x6  Lm,  St.  Rep.  348 7x5 

VoUrath  v.  Crowe,  9  Wash.  374 «  405 

Wadsworth  ▼.  Cheeny,  xo  Iowa,  257 «... 599 

Walker  ▼.  Preswick,  a  Ves.6aa .« „., .^..  191 

Walker  ▼.  Mobile  &  Ohio  R.  R.  Co.,  34  Miss.  345. 499 

Walla  Walla  ▼.  Ferdon,  ax  Wash.  308 » 78 

Walrath  v.  Walrath,  37  Kan.  395 ,  488 

Walton  ▼.  Sugg,  Phil.  98 „ ., 353 

Walworth  V.  Abel,  5a  Pa.  St.  370 339 

Warburton  V.  White,  x8Wash  511 « 233 

Warburton  ▼.  White,  X76  U.  S.  484 234 

Ward  V.  Huggins,  7  Wash.6x7 653 

Ware  V.  Allen,  xa8  U.  S.  590 „  671 

Washburn  v.  Great  Western  Ins.  Co.,  X14  Mass.  175 «  498 

Waahington  Dredging  &  Imp.  Co.  v.  Partridge.  X9  Wash.  6a 373,  57a 

Washington,  etc.  Steam  Packet  Co.  ▼.  Sickles.  34  How.  333 77a 

Washington  Ice  Co.  V.  ShortaU,  xox  111.  46 359 

Washington  Iron  Works  Cc  ▼.  King  County,  ao  Waah.  130 371 

Washington  National  Bank  V.  Smith,  15  Wash.  x6o 474 

Waters  V.  Lilly,  4  Pick.  145  « « 357 

Waters  v.  Young,  xi  R.  I.  x yg^ 

Watson  V.  Glover,  ax  Wash.  677 „.^ 19a 

Watts  y.  Waddle,  6  Pet.  389 190 


CASES  CITED.  zix 


Pagi 

Weftw  ▼.  MlMlssli>pi  A  R.  R.  Boom  Co.  aS  Minn.  534 575 

WddnerT.  Phillips,  X14N.  T.  458 690 

WclnstoCkT.  Lcviaon,  14  N.  Y.  8npp.  64 aax 

Weldi  ▼.  Syket,  3  Gilman,  199 61 

Wcstfield  Gas  &  Milliner  Co.  ▼.  Abemethy,  8  Ind.  App.  73 714 

Wctherafield  ▼.  Humphrey,  aoConn.  318 354 

Whitaker  ▼.  Brooks,  go  Ky.  68 .*. 440 

White ▼.  Bxown,  x  Wall.  Jr.,  a6a 195 

White  ▼.  Folk  County,  17  Iowa  413 133 

Wilkins  ▼.  Allen,  18  How.  383 676 

WQkinsT.  State,  1x3  Ind.  514 705 

Williams  ▼.  IffcGrsde,  13  Mian.  46 731 

Williams  ▼.  Missouri  PumaceCo.,  X3  Mo.  App.  70.. 757 

'VWliamsy.  Ninemire,  33  Wash.  393 ^ ^ 

nelson  ▼.  Powers,  X3x  Mass.  539 ». 671 

Winchell  ▼.  Bibks,  x8  N.  T.  565 45 

WIngo  V.  Purdy,  87  Va.  47a « 599 

m^semanv.  Bastman,  31  Wash.  163 709 

WolfordT.  Powers,  85  Ind.  394 746 

WoodT.  Carpenter,  xox  U.S.  135 764 

Wood  ▼.  Towxiship  of  Norwood,  5a  Mich.  3a.. 100 

Wooden  ▼.  ML  Pleasant  I^umber  &  Mfg.  Co.,  106  Mich.  413 376 

Wright  ▼.  Hicks,  xsOa.  155................ 677 

Wright  ▼.  Northampton  ft  H.  R.  Co.,  xss  N.  C  853 635 

Wright  ▼.  Stewart,  X9  Wash.  179 613 

Wyoming  National  Bankv.  Brown,  6x  Pac.  465 433 

Ycsier  V.  Hochstettler,  4  Wash.  349 133,  306 

Yonley  V.  lavender,  ai  Wall.  37& 341 

ZottmanT.  San  Pwndsoo,  aoCal.  97......... 591 


STATUTES  CITED  AND  CONSTRUED. 


Page 

Constittttion,  article  x,  section  za. „^ ^ ^  580 

Constitution,  article  x,  section  x6., .....^ ixa 

Constitution,  article  x,  section  33 « 578 

Constitution,  article  4,  section  x ^ 70^ 

Constitution,  article  4,  section  x6 659 

Constitution,  article  7,  sections  x,  a,  9 77 

Constitution,  article  12,  section  aa ao 

Code,  i88t.  section  i6xa^ ~  X51 

Code,  x88i,  section  x6a4' -  151 

Code,  i88z,  section  1959^... ^^ 389 

General  Statutes,  1 891,  section  683 585 

General  Statutes,  X891,  sections  696, 697 585 

General  Statutes,  X89X,  sections  776,  77-.. „ 534 

General  Statutes,  189X,  section  80a 524 

Code  of  Procedure,  i89r,  section  390 595 

Code  of  Procedure,  x89t,  sections  318-330 ^ , 597 

Code  of  Procedure,  1891,  section  455 - 54^ 

Code  of  Procedure,  189X,  section  459 417 

Code  of  Procedure,  x89r,  sections  462, 463 ^ 4x0 

Code  of  Procedure,  X89X,  section  1x36 ^^ xsx 

Code  of  Procedure,  1891,  section  1x43. ~. X5x 

Penal  Code,  1891,  section  a3 656 

Ballinger's  Code,  section  356.. » X30 

Ballinger's  Code,  section  359 138 

Ballinger's  Code,  section  938,  subdiTision  10  > A 73 

Ballinger's  Code,  section  xoix,  subdiTisions  4,  X7 .^ 778 

Ballinger's  Code,  section  zox&. ^ « ~ 341 

Ballinger's  Code,  sections  X349,  X350 1x9 

Ballinsrer's  Code,  section  1664^ 438 

Ballinger's  Code,  section  i67x. 438 

Ballins^s  Code,  section  1676. 437 

Ballinger's  Code,  section  3846^ 540 

Ballinger's  Code,  sections  4378-4394. 89 

Balllnsrer's  Code,  section  439X. ^ .^ 90 

Ballinger's  Code,  section  449X. ^ 390 

BallinKer*s  Code,  section  4345. ^ .* ^ 393 

Ballinsrer's  Code,  section  46x4  .....^^ 675 

Ballinger's  Code,  sections  4,6^0  etseq ^ 335 

Ballinger's  Code,  sections  4683, 4684.......^ 579 

Ballinger's  Code,  section  4766. ~ 35X,  493 

Ballinger's  Code,  section  4769. ^ 305 

Ballinger's  Code,  section  4773. - 307 

Ballinger's  Code,  section  4783. ^ 355 

Ballinger's  Code,  sections  4793-4834. ...-«« ^ 576 

Ballinger's  Code,  sections  4834, 4835  .....^ ^ ^.  444 

Balllngez"s  Code,  section  4846. 31 

Ballinger's  Code,  sections  4853-4855. ^ ^ 578 

Ballinger's  Code,  section  4854. 519 

Ballinger's  Code,  section  4880. ^ 348 

Ballinger's  Code,  section  4906U ~ ~ 606 

Ballinger's  Code,  section  4953. ..m...mmm....m^......m ^ 351 


STATUTES  CITED. 


Fig* 

BftUinger's  Code,  mcHob  4994. ^„ 507,  531 

Balliiiger*«  Code,  section  505a- ..«. « ^ 960 

ItalUiiirer's  Code,  MCtion  so8oa. .. 249 

BalUnger'H  Code.  Mction  509a. 445 

Balliager's  Code,  aections  5136,  sij;.^ 545 

Balliflger*fl  Code,  sections  5139, 5140 ^  545 

BnlHncer's  Code,  section  5x53,  subdivision  2  « ^.. .......^ 247 

Bnllinger's  Code,  section  5153.  subdivisions  4-7 ^.  251 

Ballinarer's  Code,  section  5155. 251 

BsUin^er's  Code,  sections  5156.  5157 247 

Bftllinger*s  Code,  section  5192. 54K 

Balllnirer's  Code,  section  5366.^ 697 

Balllnger's  Code,  sections  5370, 5371 697 

Baninger's  Code,  sections  5373-5375. ^ „ 697 

BnUlnger's  Code,  section  5393- ^ _ 68 

Balllnger's  Code,  section  5398- ^..^ 68 

Balllnger's  Code,  section  5399.. ^ ^ 69 

Balllnger's  Code,  section  5404. ^ 68 

Balllnger's  Code,  sections  5409-54x1. 68 

Balllnger's  Code,  section  5499. ^ ^.  578 

Balllnger's  Code,  section  5529^ 787 

Balllnger's  Code,  section  5692. ^ 578 

Balllnger's  Code,  section  5718 _ ^..  31X 

Balllnger's  Code,  sections  5719. 5720 ; 3x2 

Balllager's  Code,  section  5730. «..„ ^.  312 

BaUlnger's  Code,  section  574a- sBx 

Balllnger's  Code,  section  5744. ^ 282 

Bellinger's  Code,  section  5769^ X2x 

Balllnger's  Code,  section  5902. ^ 570 

Balllnger's  Code,  section  59x1. „ 570 

Balllnger's  Code,  section  6474- 192 

BaUlnger's  Code,  section  650a. 722 

Balllnger'a  Code,  section  6500,  subdivision  7  „ 249 

Balllnger's  Code,  section  6s9^ 351,  722 

Balllnger's  Code,  section  6513. ^. 261 

Balllnger's  Code,  section  652X- 722 

BalUnger'a  Code,  section  666a. 86 

Balllnger's  Code,  section  6687- 87 

Balllnger's  Code,  section  6692. „ 86 

Balllnger's  Code,  sections  6766, 6767 ^ 88 

Balllnger's  Code,  section  6788.. *.....  576 

Balllnger's  Code,  sections  6794, 6795 ^ ^ 291 

Balllnger's  Code,  section  68oo„ ^ ^ 549,  576 

Balllnger's  Code,  sections  6839-6861 549 

Balllnger's  Code,  section  6840. 54^ 

Balllnger's  Code,  section  6648.. ^J  545 

BaUlnger's  Code,  sccUon  685a. 550 

Balllnger's  Code,  section  6877. ^ 324 

BaUlnger's  Code;  section  6984. 87 

Balllnger's  Code,  section  6989. !...!!!!"!!    87 

BalliAger's  Code,  section  7055- ...[,  550 

BaUlnger's  Code,  section  7057 550 

BaUlnger's  Code,  section  7098 ^ "^  656 

Laws  x8s4,  page  X05 . — ^ 87 

Laws  x88^-90,  iMige37  463 

Laws  1891,  page  X67,  section  5 ....«..♦«,.. 6150 

Laws  1893,  page  2^  sections  i,  4, 5.....«»....^.., 4x7 


STATUTES  OITBD. 


Bag€ 


Laws 
I<aws 
Laws 
Laws 
Laws 
Laws 
Laws 
Laws 


Laws 


893i  pogeaSf  ■ecUon  3 57® 

893,  pa«e  65  — „ 546 

893,  pag^  95,  section  xl....-^.....^^ ^ -^ 5<9 

893,  pag<e  3a6 a ii«i  34* 

893,  pagessB,  section  s^.-.........^ ^ iz3 

893,  page  338,  section  6. ^^ « 344 

^3i  P&ffc  330i  aection  8. ^ » ».^ 1x4 

893,  page  330,  section  zo 344 

893,  page  341 „.^ ^. 73« 

893.  P*ge323.  section  3 37© 

^3i  page  335,  sections  36,  37  ^ 370 

895.  page  197 - a35 

895,  page  397 ^ 668 

89s,  page  35a  sections  4,  6  > ^ 418 

895,  page  465 -^ ^ ^ 4^ 

895.  page  544,  aection  3a  - - - •s 

897,  page  53 — ...^ ^ « 4" 

897,  page  136,  section  3.. 37^ 

897.  page  343,  section  33 ~ ......^ -.    84 

897,  page  355,  section  53 ^ 7«*3 

899,psge9. 555 

899.  page  53 — - - 574 

899,  page  139,  sections  6, 8, 9 41* 

Charter,  Seattle  (Laws  1885-86,  page  341,  section  8). ^ 9S 

Charter,  Seattle  (Laws  1885-86,  page  343.  section  10) ^ ~ too 

Charter,  Seattle  (Fteeholders'  1896)  article  4,  sections  i,  10, 13, 18,  subdivision  9.-     4 

Charter,  Seattle  (Freeholders'  1896)  article  4>  sections  so,  33, 33^^  ....^ s 

Charter,  Spokane  (Laws  z8Qs-86,  page  330,  section  84) ^ 


Laws 
Laws 


Laws 
Laws 
Laws 


Laws 
Laws 


ERRATA. 


Page  ix.    Seventh  line  from  top,  read  5  Mich.  449  in  place  of ''499." 

Page  xiv.    Twenty-fourth  line  from  bottom,  read  499  in  place  of  "199." 

Page  zvi.    Nineteenth  line  from  top,  read  y66  in  place  of  '*765.'* 

Page  103.    Running  title,  top  of  page,  read  Bracht  in  place  of '  *BraCkctt " 

Page  133.    Twelfth  line  from  top,  read  j^  in  place  of  "439." 

Page  337.    Fourth  line  from  top,  read  Rtett  in  place  of  *'&< 


REPORTS  OF  CASES 


DBCIDED    IN 


The  Supreme  Court 


OF  THB 


STATE    OK    A?VASHINGTON. 


[No.  3675.    Decided  Augrust  20,  1900.] 


W.  D.  Wood  et  al..  Respondents,  v.  City  of  Seattle  et  g  i| 
ah.  Defendants,  J.  D.  Lowman  and  Jacob  Furth,  Ap-  a  ij 
pellants.  ' 

DISMISSAL.  OF  APPEAL — CESSATION    OF   CX)NTR0VEB8T. 

Where  it  appears  on  the  face  of  the  records  that  the  appel- 
lant had  an  appealable  interest  in  the  controversy  at  the  time 
the  Judgment  appealed  from  was  entered  against  him,  the  ap- 
peal will  not  he  dismissed  because  a  contingency  could  happen 
which  would  determine  the  controversy,  since  the  presumption 
is  that  appellant's  interest  continues  until  his  rights  are  finally 
determined;  and  this  presumption  can  be  overcome  only  by  an 
affirmative  showing,  appearing  either  upon  the  face  of  the  rec- 
ord or  by  extrinsic  evidence,  that  such  interest  has  ceased  to 
exist. 

STREET    RAILWATS — FRANCHISES — ^EXTENSION    OF. 

An  ordinance  of  the  city  of  Seattle  providing  for  the  grant 
Of  a  franchise  to  construct  and  operate  lines  of  street  railwi^ 
upon  various  streets  of  the  city  and  authorizing  for  that  purpose 
the  acquisition  of  any  portion  of  street  railway  lines  upon  any 
of  such  streets,  which  lines  so  acquired  shall  be  equivalent  to 
new  construction,  and  providing  for  the  surrender  of  the  fran- 
chises  of   any   existing  line,   which   may   be  acquired   by   the 
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grantees  under  the  proposed  franchise,  does  not  constitute  such 
an  extension  of  existing  franchises  as  to  come  within  the 
inhibition  of  art.  4,  §20,  of  the  city  charter  of  Seattle,  which 
provides  that  when  any  right,  privilege  or  franchise  has  been 
granted  and  has  been  accepted,  the  city  council  shall  not  extend 
the  time  for  which  such  right,  privilege  or  franchise  is  granted 
until  within  three  years  of  the  expiration  of  the  time  for  which 
such  right,  privilege  or  franchise  is  granted.' 


f§ 


SAME — ^WHEN   NOT  EXCLUSIVE. 

The  city  of  Seattle  has  power  to  grant  a  franchise  for  a 
street  railway  along  a  street  upon  which  there  is  a  street  rail- 
way operated  under  an  existing  franchise,  when  art.  4,  §  22,  of 
its  charter  provides  that  "no  exclusive  franchise  or  privilege 
shall  be  granted  for  the  use  of  any  street,  alley  or  highway  or 
other  public  place  or  any  part  thereof,"  and  all  ordinances 
granting  franchises  prior  to  the  adoption  of  such  charter  provide 
that  the  franchises  thereby  granted  shall  not  be  deemed  exclu- 
sive. 

BA.ME — SUSBENDEB    OF   FBANCHISE. 

Under  art.  4,  §  1,  of  the  charter  of  the  city  ^f  Seattle,^  vesting 
all  legislative  power  in  the  mayor  and  city  council,  and  under 
art.  4,  §  18,  sub-div.  9,  of  said  charter,  empowering  the  city  coun- 
cil "to  authorize  or  prohibit  the  locating  and  constructing  of 
any  railroad  or  street  railroad  in  any  street,  alley  or  public 
place  of  the,  city,"  and  "to  provide  for  the  alteration,  change  of 
grade  or  removal  thereof,"  the  mayor  and  city  council  are 
vested  with  the  absolute  control  of  the  city's  interests  in  the 
franchises,  and,  in  the  absence  of  express  provision  in  the  charter 
forbidding  it,  are  empowered  to  accept  the  surrender  of  any 
franchises  by  the  owners  thereof. 

SAME— CONSOLIDATION      OF      EXISTING      LINES — ^MONOPOLIES— <X>NSTI- 
TUTIONAL   LAW. 

An  ordinance  granting  a  franchise  for  the  construction  and 
operation  of  a  system  of  street  railways,  which  authorizes  the 
grantees  to  acquire  existing  railway  lines  and  surrender  their 
franchises,  for  the  puri>ose  of  operating  a  new  system  under  the 
proposed  franchise,  does  not  violate  art.  12,  §  22,  of  the  state 
constitution  forbidding  monopolies  and  trusts,  by  reason  of  the 
fact  that  portions  of  the  existing  lines  in  operation,  and  which 
may  be  absorbed  under  the  proi>osed  ordinance,  are  parallel  and 
competing  lines,  which  the  grantees  of  the  new  franchise  would 
thus  be  enabled  to  combine  and  consolidate. 
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ORDINANCES — ^PBBSUMPTION  IN  FAVOB  OF. 

The  presumption  respecting  ordinances  passed  by  a  municipal 
corporation  Is  that  all  the  provisions  of  such  ordinances  are 
within  the  powers  of  the  charter  which  authorizes  them,  which 
presumption  continues  until  the  contrary  is  shown. 


If  an  ordinance  be  lawful  upon  its  face, — that  is,  passed  in 
due  form  of  law  and  within  the  scope  of  the  powers  of  the  city 
council,  —  the  courts  will  presume,  in  the  absence  of  proof  of 
fraud,  that  the  ordinance  is  what  it  purports  to  be,  and  will  de- 
termine its  validity  from  its  prescribed  terms,  rather  than  by  in- 
quiry into  the  motives  of  the  members  of  the  council  and  of  its 
bcneflciaries. 

SAME — ^PUBLICATION — CONFORMITY   TO  PABTIOUIAB  PROVISIONS  T7NDKB 
GRANT  OF  POWERS. 

Under  the  provisions  of  the  charter  of  the  city  of  Seattle  em- 
powering it  to  grant  franchises  for  the  construction  of  street 
railways;  and  under  art.  4,  §  23,  of  the  charter,  requiring  notice 
of  any  application  for  such  franchises  to  be  published  for  ten 
days,  offering  to  grant  same  to  the  person  or  corporation  who 
will  pay  the  highest  i»ercentage  of  gross  receipts  annually;  and 
under  art.  4,  §  18,  which  provides  that  "no  bill  for  the  grant  of 
any  franchise  shall  be  finally  passed  within  thirty  days  after  its 
introduction,  nor  until  it  has  been  published  in  the  official  news- 
paper of  the  city  at  the  expense  of  the  applicant  for  ten  days 
daily,"  the  general  requisites  applicable  to  the  passage  of  ordi- 
nances must  give  way  to  the  particular  provisions  which  the 
charter  makes  applicable  to  ordinances  granting  franchises,  and 
consequently  the  passage  of  such  an  ordinance  is  valid,  although 
it  has  been  published  for  the  required  number  of  days  without 
containing  the  names  of  the  actual  grantees  of  the  franchise  nor 
the  amount  bid  by  them  therefor. 

GRANT    OF    FRANCHISE — ^PROVISIONS    FOR    COMPULSORY    ARBITRATION — 
CONSTRUCTION. 

A  provision  in  a  franchise  for  a  street  railway  granted  by  the 
city  of  Seattle,  to  the  effect  that  if  any  dispute  shall  at  any  time 
arise  between  the  grantees  or  their  successors  and  their  em- 
ployees, as  to  any  matter  of  employment  or  wages,  such  dispute 
shall  be  submitted  to  arbitration,  to  which  employers  and  em- 
ployees shall  be  parties  and  entitled  to  be  heard,  and  any  award 
when  made  shall  be  binding  and  conclusive  on  all  parties  thereto 
for  the  period  of  one  year  from  its  date,  is  a  sufficient  compliance 
with  the  charter  requirement  (art.  4,  S  28)  which  provides  that 
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"It  Bhall  be  the  duty  of  the  city  council  to  incorporate  in  eyery 
such  franchise  •  •  «  efficient  proyieions  for  the  com- 
pulsory arbitration  of  all  disputes  arising  between  the  grantee 
therein  and  his  or  its  successors  or  assigns  and  his,  its  or  their 
employees  as  to  any  matter  of  eml>loyment  or  wages." 

Appeal  from  Superior  Court,  King  County.  —  Hon, 
William  Hickman  Moobe,  Judge.     Reversed. 

Piles,  Donworth  £  Howe  and  Preston,  Carr  &  Gilman, 
for  appellants. 

Bollinger  J  Ronald  &  Battle  and  Allen  &  Allen,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — ^Article  4  of  the  charter  of  the  city  of 
Seattle  contains,  among  others,  the  following  provisions: 

"  Sec.  1.  All  legislative  power  of  the  city  of  Seattle 
shall  be  vested  in  a  mayor  and  a  city  council." 

"  Sec.  10.  Every  legislative  act  of  said  city  shall  be 
by  ordinance.  Every  ordinance  shall  be  clearly  entitled 
and  shall  contain  but  one  object,  which  shall  be  clearly 
expressed  in  its  title.      .      .      . " 

"  Sec.  13.  .  .  .  No  bill  for  the  grant  of  any  fran- 
chise shall  be  finally  passed  within  thirty  days  after  its 
introduction,  nor  until  it  has  been  published  in  the  official 
newspaper  of  the  city  at  the  expense  of  the  applicant  for 
ten  days  daily.'' 

"  Sec.  18.  The  city  council  shall  have  power  by  ordi- 
nance and  not  otherwise :  .  .  .  Ninth.  To  author- 
ize or  prohibit  the  locating  and  constructing  of  any  rail- 
road or  street  railroad  in  any  street,  alley  or  public  place 
of  the  city,  and  to  prescribe  the  terms  and  conditions  upon 
which  any  such  railroad  or  street  railroad  shall  be  located,, 
operated  or  constructed;  to  provide  for  the  alteration, 
change  of  grade  or  removal  thereof ;  to  regulate  the  moving- 
and  operation  of  railroad  and  street  railroad  trains,  cars 
and  locomotives  within  the  corporate  limits  of  the  city; 
and  to  provide  for,  and  it  shall  be  the  duty  of  the  council 
by  ordinance  to  provide  for,  the  protection  of  all  persona 
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and  property  against  injury  in  the  use  of  any  such  railroad 
or  street  railroad,  or  car  thereof." 

"  Sec.  20.  Every  grant  of  a  franchise,  right  or  privi- 
lege,  shall  be  subject  to  the  right  of  the  city  council  at 
any  time  thereafter  to  repeal,  change  or  modify  the  said 
grant,  if  the  franchise  granted  thereby  is  not  operated  in 
accordance  with  the  provisions  thereof  or  at  all,  and  every 
ordinance  making  such  grant  shall  contain  a  reservation 
of  the  right  of  the  city  coimcil  to  so  repeal,  amend  or 
modify  said  ordinance.  When  any  right,  privilege  or 
franchise  has  been  granted,  and  has  been  accepted,  the 
city  council  shall  not  extend  the  time  for  which  such  right, 
privilege  or  franchise  is  granted  until  within  three  years 
of  the  expiration  of  the'  time  for  which  such  right,  privi- 
lege or  franchise  is  granted." 

"  Sec.  22.  No  exclusive  franchise  or  privilege  shall  be 
granted  for  the  use  of  any  street,  alley  or  highway  or 
other  public  place  or  any  part  thereof. 

"  Sec.  23.  The  city  council  shall  not  grant  authority 
to  construct  a  street  railway  or  lay  down  street  railroad 
tracks  upon  or  over  any  of  the  streets  of  said  city,  except 
in  manner  and  on  the  terms  following,  that  is  to  say: 
Upon  the  application  being  made  to  the  city  council  for 
authority  to  construct  and  operate  a  street  railway  along 
and  upon  any  of  said  streets,  the  city  council  shall,  by 
resolution,  determine  whether  such  franchise,  or  any  part 
thereof,  shall  be  granted,  and  after  such  determination 
shall  cause  notice  of  such  application  and  resolution  to  be 
published  for  ten  days  in  the  city  official  newspaper,  at 
the  expense  of  the  applicant,  and  shall  in  such  notice 
specify  the  route  over  and  along  which  it  proposes  to 
grant  such  franchise,  and  shall  offer  to  grant  the  same 
to  the  person,  company  or  corporation  who  will  pay  for 
the  franchise  the  highest  percentage  annually  of  gross  re- 
ceipts, but  not  less  than  two  per  cent,  per  annum.  Bid- 
ding for  such  franchise  must  be  in  accordance  with  the 
provisions  of  this  charter  in  relation. to  bids  made  to  the 
board  of  public  works,  so  far  as  such  provisions  may  be 
applicable,  and  the  city  council  may  reject  any  and  all 
bids,  and  may  refuse  to  grant  a  franchise  for  any  part  of 
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the  route  for  which  the  application  was  made.  Each  bid 
must  be  accompanied  by  a  certified  check,  payable  to  the 
order  of  the  city  comptroller,  for  the  sum  of  one  thousand 
dollars,  and  the  amount  of  the  check  shall  be  forfeited 
and  paid  to  the  city  in  case  the  successful  bidder  shall 
fail  to  accept  the  franchise,  and  upon  acceptance  the  sum 
so  paid  shall  be  credited  to  the  grantee  on  account  of  per- 
centages. The  same  method  of  procedure  shall  obtain  in 
case  of  the  extension  of  such  franchise  or  any  existing 
franchises.  It  shall  be  the  duty  of  the  city  council  to 
incorporate  in  evQry  such  franchise  or  amended  franchise 
efficient  provisions  for  the  compulsory  arbitration  of  all 
disputes  arising  between  the  grantee  therein  and  his  or 
its  successors  or  assigns,  and  his,  its  or  their  employees 
as  to  any  matter  of  employment  or  wages,  unless  upon  sub- 
mission to  the  electors  of  the  city,  a  majority  of  the  elec- 
tors voting  upon  the  question  submitted  shall  assent  to  the 
granting  of  such  franchise  without  such  provision/' 

It  appears  from  the  record  that  on  April  24,  1899,  the 
appellants  made  application  to  the  city  council  for  author- 
ity to  construct  and  operate  a  street  railway  along  and 
upon  certain  designated  streets,  alleys,  and  public  places 
of  the  city  of  Seattle;  that  on  May  1,  1899,  a  bill  for  an 
ordinance  granting  a  franchise  in  accordance  with  the  ap- 
plication, known  as  "Council  Bill  No.  595,"  was  intro- 
duced in  the  city  council,  which  remained  pending  before 
that  body  until  January  18,  1900,  during  which  time  it 
was  subjected  to  amendments  as  to  its  terms  and  con- 
ditions until  a  majority  of  the  members  of  the  city  council 
were  satisfied  therewith.  On  the  date  last  named  the  citv 
coimcil  by  resolution  determined  to  grant  the  franchise. 
This  resolution  recited  that  application  had  been  made 
for  the  granting  of  the  franchise  by  the  appellants ;  that 
a  proposed  ordinance  granting  a  franchise  had  been  intro- 
duced, and  was  ready  for  final  passage,  in  favor  of  the 
person,  company,  or  corporation  who  should  be  the  high- 
est bidder  for  such  franchise,  as  soon  as  the  publication 
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thereof  could  be  made  and  bids  received  as  required  by  the 
city  charter;  that  the  city  council  thereby  determined  to 
grant  the  franchise  to  the  person,  company,  or  corpora- 
tion who  would  pay  therefor  the  highest  percentage  of  the 
gross  annual  receipts,  not  less  than  two  per  cent,  thereof ; 
the  route  over  and  along  which  the  proposed  franchise 
should  be  granted ;  the  time  in  which  bids  therefor  should 
be  filed  with  the  city  comptroller ;  and  directed  that  notice 
of  the  application  for  the  proposed  franchise,  the  deter- 
mination of  the  city  coimcil  to  grant  the  same,  and  all 
other  matters  required  by  the  city  charter  to  be  published 
in  connection  therewith,  be  published  for  ten  days  daily 
in  the  city  official  newspaper,  and  also  that  "the  said 
council  bill  No.  595  shall  also  be  published  by  the  city 
comptroller  in  the  city  official  newspaper  at  the  expense 
of  the  said  applicants  for  the  same  ten  days  daily,  the 
said  council  bill  containing  the  terms  and  conditions  of 
the  said  franchise  as  proposed  to  be  granted  by  the  city 
council."  The  city  comptroller  complied  with  the  com- 
mand expressed  in  the  resolution  by  publishing  the  re- 
quired notice,  in  which  he  set  forth  at  length  the  resolu- 
tion as  passed  by  the  city  council,  and  appended  thereto 
the  proposed  bill  or  ordinance.  The  proposed  ordinance, 
as  published,  is  entitled  as  follows : 

"An  ordinance  granting  to  J.  D.  Lowman  and  Jacob 
Furth,  their  successors  and  assigns,  a  franchise  to  con- 
struct, maintain  and  operate  street  railways  in  the  city 
of  Seattle." 

In  the  first  section  of  the  brdinance  J.  D.  Lowman  and 
Jacob  Furfh,  their  successors  and  assigns,  are  named  as 
the  grantees  of  the  proposed  franchise.  Elsewhere  in  the 
ordinance,  where  it  became  necessary  to  speak  of  the 
grantees,  the  words  "the  grantees"  or  "said  grantees"  are 
used;  and  in  the  clause  fixing  the  amount  of  the  gross 
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receipts  required  to  be  paid  to  the  city  a  blank  space  was 
left,  to  be  filled  in  when  such  amount  should  be  deter- 
mined. By  the  terms  of  the  ordinance,  the  franchise  to 
be  granted  thereby  ceased  and  determined  at  12  o'clock 
midnight  December  31,  1934.  The  proposed  ordinance 
does  not  describe  one  continuous  route,  but  describes 
some  twenty-two  separate  routes,  numbered  in  the  ordi- 
nance from  1  to  22,  inclusive.  A  portion  of  these  routes 
is  covered  by  existing  street  railways,  operated  under  some 
seven  different  franchises.  Of  these,  six  were  granted 
prior  to  the  adoption  of  the  present  city  charter,  and  one 
afterwards.  The  franchises  of  the  first  six  mentioned  ex- 
pire by  their  own  limitations  between  the  years  1913  and 
1917,  and  the  seventh  one  in  the  year  1944.  In  each  it  is 
expressly  provided  that  it  shall  not  be  deemed  exclusive. 
Section  3  of  the  proposed  ordinance  prescribes  minutely 
the  time  within  which  a  street  railway  shall  be  constructed 
and  in  operation  over  the  several  routes  and  parts  of 
routes  described  therein,  with  the  method  and  manner  of 
such  construction,  and  contains  the  following  clause: 

"The  several  parts  of  the  system  of  railways  hereby 
authorized  shall  be  completed,  and  the  operation  thereof 
under  this  franchise  be  begun  in  good  faith  within  the 
respective  times  stated  in  this  section,  unless  prevented 
bv  accident,  act  of  God,  strikes,  act  of  the  citv,  inabilitv 
to  obtain  material,  or  legal  proceedings  in  court:  pro- 
vided that  the  acquisition  by  purchase  or  otherwise  by  the 
grantees,  their  successors  or  assigns,  of  any  existing  rail- 
way or  railways,  or  any  parts  thereof,  on  any  of  the  said 
routes  or  parts  of  routes,  and  the  bringing  of  the  same 
under  the  operation  of  this  franchise,  shall  be  equivalent 
to  new  construction  and  completion  to  the  extent  so  ac- 
quired, and  to  the  extent  that  the  same  shall  be  made  to 
conform  in  material  and  construction  with  the  require- 
ments of  this  ordinance.  Unless  prevented,  as  aforesaid, 
the  grantees,  their  successors  or  assigns,  shall  within  thirty 
d^ys  from  their  acceptance  of  this  franchise,  begin   in 
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good  faith  the  construction  of  said  system  of  railways,  or 
some  part  thereof,  or  acquire  a  railway  or  some  part 
thereof,  as  a  part  of  the  system  hereby  authorized.  In 
case  any  existing  railway  is  acquired  and  used  as  a  part 
of  the  system  hereby  authorized,  the  operation  of  so  much 
thereof  as  is  embraced  in  any  of  the  routes  hereinbefore 
described,  shall  be  continued  with  only  so  much  interrup- 
tion as  is  actually  necessary  to  make  the  same  conform 
with  the  provisions  of  this  ordinance." 

The  ordinance  also  contains  the  following  sections : 

"  Sec.  8.  That  if  any  dispute  shall  at  any  time  arise 
between  the  said  grantees,  their  successors  or  assigns,  and 
their  employees,  as  to  any  matter  of  employment  or  wages, 
such  dispute  shall  be  submitted  to  arbitration.  The 
grantees,  their  successors  and  assigns,  and  their  em- 
ployees, shall  be  parties  to  any  submission,  and  shall  be 
entitled  to  be  heard  by  the  arbitrators,  and  any  award 
when  made  shall  be  binding  and  conclusive  for  the  period 
of  one  year  from  its  date,  upon  the  grantees,  their  suc- 
cessors and  assigns,  and  upon  their  employees." 

"Sec.  11.  In  case  the  grantees,  their  successors  or  as- 
signs, shall  acquire  and  use,  as  a  part  of  the  system  of 
railways  to  be  maintained  and  operated  under  the  fran- 
chise hereby  granted,  any  existing  railway  or  railways, 
or  part  or  parts  thereof,  then  said  grantees,  their  succes- 
sors or  assigns,  shall,  within  six  months  after  the  date  on 
which  this  ordinance  goes  into  effect,  or  (in  case  the  same 
be  so  acquired  after  the  expiration  of  said  six  months  and 
within  the  time  hereby  limited  for  completing  said  rail- 
ways) then  within  thirty  days  after  the  time  of  acquiring 
any  such  existing  railway  or  part  thereof,  file  in  the  oiRce 
of  the  city  comptroller,  a  release  or  releases,  executed  by 
the  proper  owners  and  running  to  the  city  of  Seattle,  re- 
leasing all  rights,  privileges  and  franchises,  heretofore 
granted  by  the  city  of  Seattle,  under  which  such  existing 
railway  or  railways,  so  acquired,  are  now  being  operated, 
whether  such  former  franchise  is  wholly  or  only  in  part 
upon  any  of  the  routes  or  parts  of  routes  on  which  a  fran- 
chise is  hereby  granted.  In  case  within  the  time  herein 
limited  for  filing  any  release  or  releases,  the  filing  of  such 
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release  or  releases  or  the  construction  or  operation  of  the 
system  of  street  railways  hereby  authorized  or  any  part 
thereof  on  any  of  the  routes  herein  set  forth  shall  be  re- 
strained or  interfered  with  by  any  injunction  or  other 
process  of  court,  then  the  time  for  filing  the  releases  afore- 
said shall  be  thereby  extended  until  thirty  days  after  the 
final  determination  of  such  suit  or  suits:  provided,  said 
grantees,  their  successors  or  assigns,  shall  in  good  faith 
expedite  the  trial  of  any  such  suit  with  due  diligence." 

This  action  was  begun  on  the  day  fixed  by  the  city  coun- 
cil for  receiving  bids  for  the  franchise  proposed  to  be 
granted  by  the  ordinance  above  described.  The  plaintiffs 
sue  as  taxpayers.  They  allege  no  private  or  special  inter- 
est other  than  such  as  all  the  taxpayers  of  the  municipality 
have  in  the  subject-matter  of  the  controversy.  They  made 
defendants  tlie  city  of  Seattle,  its  mayor,  the  thirteen 
members  of  the  city  council,  and  the  appellants,  Lowman 
and  Furtli.  The  complaint  is  sweeping  in  its  all^ations. 
Briefly  stated,  it  sets  out  the  provisions  of  the  city  charter 
above  cited ;  the  existence  of  the  several  f rancliises  imder 
which  the  present  svstems  of  railways  in  the  citv  of  Se- 
attle  are  being  operated ;  that  the  appellants  and  other  per- 
sons unknown  to  the  complainants  have  acquired  the  control 
of  all  the  existing  rights  and  privileges  granted  by  the  ordi- 
nances creating  such  franchises;  recites  the  proceedings 
had  by  the  city  council  with  reference  to  the  proposed  ordi- 
nance up  to  the  time  of  the  filing  of  the  complaint,  and^ 
prefixed  by  adjectives  appropriate  to  plaintiffs'  view  of  the 
matter,  charges  that  such  proceedings  were  had  as  the 
n^sult  of  a  conspiracy  entered  into  between  Lowman  and 
Furth  and  the  citv  of  Seattle,  its  mavor  and  citv  coimcil, 
to  '^secure  to  said  J.  D.  Lowman  and  Jacob  Furth  and 
said  other  persons,  their  successors  and  assigns,  the  sole, 
alvsolute,  and  exclusive  franchise,  right,  privilege,  and 
nionopi^ly  of  the  street-car  system  or  systems,  and  of  all 
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the  street-car  business  to  be  carried  on  and  transacted  in 
the  city  of  Seattle  for  a  period  of  thirty-five  years ;"  that 
the  proposed  ordinance,  contrary  to  the  provisions  of  the 
city  charter,  extends  the  time  of  the  existing  franchises, 
in  that  it  provides  that  the  acquisition  of  existing  rail- 
ways shall  be  equivalent  to  new  construction ;  that  it  pre- 
vents competition  in  bidding,  and  practically  bars  any 
and  all  persons  other  than  Lovnnan  and  Furth  from  be- 
coming bidders;  that  it  fails  to  make  efficient  provision 
for  compulsory  arbitration;  and  that  the  procedure 
adopted  by  the  council  for  the  passage  of  the  ordinance  is 
not  in  accordance  with  the  requirements  of  the  city  char- 
ter. The  prayer  is  for  injunctive  relief.  The  answers  of 
the  defendants  put  in  issue  the  traversable  allegations  of 
the  complaint,  and  plead  affirmatively  that  the  procedure 
followed  by  the  council  with  respect  to  the  application 
of  the  appellants  for  a  street-railway  franchise  is  the 
course  of  procedure  that  has  been  followed  by  the  city 
council  with  respect  to  all  other  applications  for  street- 
railway  franchises,  and  council  bills  and  ordinances  grant- 
ing the  same,  since  the  adoption  of  the  present  city  char- 
ter. The  reply  is  a  denial  of  the  affirmative  matter  of  the 
answer.  At  the  conclusion  of  the  hearing  of  the  applica- 
tion for  a  temporary  injunction  the  trial  court  refused  to 
grant  a  temporary  injunction  against  the  defendant  city, 
its  mayor  or  city  council,  but  enjoined  the  appellants, 
Lowman  and  Furth,  "from  making  any  assignment  of 
any  of  the  rights,  privileges,  and  franchises  evidenced  by 
council  bill  IN'o.  595,  mentioned  in  the  complaint  herein, 
or  the  ordinance  based  thereon,  if  enacted  by  the  city 
council  of  said  city,  or  any  other  ordinance  of  similar 
import  hereafter  enacted,  or  from  laying  down,  maintain- 
ing, or  operating  any  tracks  or  street-railway  line  under 
or  by  virtue  of  said  council  bill  or  proposed  ordinance. 
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and  from  doing  any  act  or  thing  whatever  under  or  by 
virtue  of  said  council  bill  or  proposed  ordinance,  or  any 
other  ordinance  of  similar  import  hereafter  enacted/' 
imtil  the  further  order  of  the  court,  except  that  they  may, 
on  certain  conditions,  file  an  acceptance  of  the  grant  of 
the  franchise  in  case  it  should  be  granted  to  them.  This 
appeal  is  from  that  order. 

The  respondents  move  to  dismiss  the  appeal,  assigning 
as  a  reason  therefor  that  it  does  not  appear  that  the  ap- 
pellants have  any  interest  in  the  subject-matter  of  the  con- 
troversy. They  argue  that  inasmuch  as  the  court  refused 
to  enjoin  the  city  from  receiving  bids,  and  accepting  the 
highest  and  best  bid,  or  from  passing  the  ordinance,  and 
as  it  was  shown  at  the  hearing  that  there  were  bids  put  in 
for  the  franchise,  other  than  that  of  the  appellants,  it  will 
not  be  presumed  that  the  appellants  were  the  highest  or 
the  successful  bidders,  or  that  they  have  now  any  interest 
in  the  controversy,  but  that  an  affirmative  showing  to  that 
effect  must  be  made.  The  cases  of  State  ex  rel.  Coiner  v. 
WicJeersham,  16  Wash.  161  (47  Pac.  421),  and  State 
ex  rel  Daniels  v.  Prosser,  16  Wash.  608  (48  Pac.  262), 
are  cited  in  support  of  the  motion.  These  cases  lay  down 
the  rule  that  where  it  appears  affirmatively  by  the  record, 
or  it  is  made  so  to  appear  by  a  showing  outside  of  the 
record,  that  the  matters  in  controversy  between  the  par- 
ties, or  the  rights  originally  involved  in  the  action,  have 
ceased  to  exist,  this  court  will  dismiss  the  appeal,  even 
though  it  may  leave  the  question  as  to  which  party  is  en- 
titled to  costs  undetermined.  Further  than  this  the  cases 
do  not  go.  They  are  not  authority  for  the  proposition 
that  the  court  will  dismiss  an  appeal  because  a  contin- 
gency could  happen  which  would  determine  the  contro- 
versy, without  a  showing  that  such  contingency  has  actu- 
ally happened.     The  rule  is  the  other  way.    Where  it  ap- 
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pears  on  the  face  of  the  record  that  the  appellant  had  an 
appealable  interest  in  the  controversy  at  the  time  the 
judgment  appealed  from  was  entered  against  him,  the  pre- 
STunption  is  that  this  interest  continues  until  his  rights 
are  finally  determined,  and  is  overcome  before  that  time 
only  by  an  aflSrmative  showing,  appearing  either  upon  the 
face  of  the  record,  or  by  extrinsic  evidence,  that  such  in- 
terest has  ceased  to  exist.  As  nothing  appears  in  the 
present  record  to  that  effect,  the  motion  to  dismiss  will  be 
denied. 

On  the  merits  of  the  controversy  the  argument  of  coun- 
sel has  taken  a  wide  range,  and  many  questions  are  dis- 
cussed which  we  think  are  immaterial  to  a  decision  of  the 
case  presented.  We  will  notice  only  those  suggested  by 
respondents  as  reasons  for  an  affirmance  of  the  judgment. 
The  principal  contention  is  that  the  proposed  ordinance 
has  the  effect  of  extending  the  time  of  certain  of  the  street- 
railway  franchises  now  existing  in  the  city  of  Seattle,  and 
is  thus  in  violation  of  §  20  of  article  4  of  the  city  charter, 
above  quoted.  The  learned  counsel  for  the  respondents 
take  the  position — at  least,  we  are  able  to  draw  no  other 
conclusion  from  the  argument, — ^that  it  matters  not 
whether  the  ordinance  granting  the  new  franchise  con- 
tains conditions  totally  at  variance  with  the  conditions  of 
the  ordinances  granting  the  existing  franchises,  or  whether 
the  franchise  be  granted  to  the  persons  owning  the  exist- 
ing franchises,  or  put  up  at  auction  and  sold  to  the  highest 
bidder,  or  whether  the  ordinance  provides  for  an  entire 
system  of  strieet  railways,  which  may  be  constructed  with- 
out reference  to  any  existing  system,  it  is  nevertheless,  in 
effect,  but  an  extension  of  the  time  of  the  existing  fran- 
chises, so  long  as  it  permits  the  tangible  property  of  the 
street-railway  systems  now  being  operated  under  existing 
franchises  to  be  used  in  the  new  system  of  street  railways 
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to  be  operated  under  the  new  franchise.     Speaking  of  the 
proposed  ordinance,  they  say  (we  quote  from  the  brief) : 

"  The  ordinance,  by  its  terms,  provides  that  the  acquisi- 
tion of  any  portion  of  existing  street  railways  shall  be 
equivalent  to  new  construction,  and  further  provides  for 
the  filing  of  releases  of  existing  franchises,  and  this  to  the 
end  that  the  old  franchises  would,  of  necessity,  and  ipso 
facto,  be  extended  under  the  new  franchise.  We  repeat, 
the  test  of  the  validity  of  the  proposed  ordinance  595  is 
not  what  the  grantees  might  or  might  not  do  thereunder, 
but  what  they  are  given  the  right  to  do  thereunder.  The 
ordinance,  by  providing  for  the  acquisition  of  existing 
franchises,  and  bringing  the  street  railways  under  the 
operation  of  the  proposed  franchise,  has  the  effect  of 
bringing  the  same  under  the  provisions  of  the  proposed 
franchise,  and  thereby,  of  necessity,  extending  the  period 
of  the  existence  of  the  old  franchises."  « 

Again : 

"If  the  proposed  ordinance  is  not  a  violation  of  said 
section  20  of  the  city  charter,  then  appellants  can,  five 
years  hence,  again  do  that  which  they  are  now  seeking  to 
have  done,  viz.,  apply  to  the  city  council  for  a  franchise 
covering  the  same  routes  embraced  in  the  proposed  fran- 
chise, and  adding  thereto  additional  routes  and  provisions, 
either  important  or  unimportant,  and  ask  the  passage  of 
an  ordinance  similar  to  ordinance  595  for  a  period  of 
forty  or  fifty  years;  and,  if  their  contention  in  this  case 
is  correct,  then  it  is  also  correct  to  say  that,  should  it,  by 
the  proposed  ordinance,  for  forty  or  fifty  years,  be  pro- 
vided that  the  acquisition  by  purchase  of  any  existing 
street  railway  and  the  surrender  of  existing  franchises  to 
the  city  be  made,  that  such  proposed  franchise  of  forty  or 
fifty  years,  covering  almost,  if  not  in  its  entirety,  the  pro- 
visions of  ordinance  595,  would  not  be  in  violation  of 
section  20  of  the  city  charter.  This  process  could  be  re- 
peated from  time  to  time,  ad  infinitum,  and  never  would 
the  contingency  happen  of  any  street-railway  franchise 
getting  within  three  years  of  its  expiration.    We  respect- 
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fully  submit  that  the  very  statement  of  the  proposition 
carries  its  own  refutation."    (The  italics  are  counsel's.) 

This  reasoning,  it  seems  to  us,  not  only  assumes  that 
the  tangible  property  used  in  the  operation  of  the  railway 
system^  and  the  right  by  which  it  is  operated  on  the  streets 
of  the  municipality, — ^the  franchise, — are  one  and  the 
same  thing,  but  it  assumes  that  the  city  of  Seattle  is  with- 
out power  either  to  grant  a  new  franchise  for  a  street 
railway  along  a  street  upon  which  there  is  an  existing 
railway  operated  under  an  existing  franchise,  or  to  ac- 
cept or  permit  a  voluntary  surrender  of  an  existing  fran- 
chise. It  ought  not  to  require  argument  to  prove  that  the 
franchise  under  which  a  street  railway  is  operated  is  sep- 
arate and  distinct  from  the  tangible  property  used  in  the 
operation  of  that  railway.  The  franchise,  while  it  is  prop- 
erty, is  in  its  nature  but  a  permit  to  use  the  streets  of  the 
municipality  in  a  particular  way  for  a  particular  purpose. 
The  tangible  property — ^the  railway  tracks,  the  cars,  and 
other  equipments — is  but  a  part  of  the  means  necessary  to 
a  successful  operation  of  the  railway  system,  and  can  no 
more  be  a  part  of  the  franchise  under  which  the  system  is 
being  operated  than  can  the  labor  of  the  individuals  who 
control  and  direct  its  operation.  Neither  does  the  city, 
by  the  mere  grant  of  a  franchise  for  the  operation  of  a 
street  railway  upon  its  streets,  become  the  owner  of  the 
tangible  property  used  in  the  operation  of  that  railway. 
Kor,  unless  the  ordinance  granting  the  franchise  so  ex- 
pressly provides,  can  it  become  such  owner  by  the  for- 
feiture or  termination  by  limitation  of  the  franchise.  As 
none  of  the  ordinances  granting  the  franchises  which  the 
proposed  ordinance  permits  to  be  surrendered  contain 
such  a  provision,  the  tangible  property  of  the  railway  sys- 
tems, if  such  surrender  be  made,  will  continue  to  be  the 
property  of  its  then  owners.     This  being  true,  there  can 
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be  no  more  reason  for  saying  that  the  continued  use  of 
this  tangible  property  is  the  continued  use  of  the  fran- 
chise^ than  there  can  be  for  saying  that  the  use  of  any 
other  property  of  like  kind  would  have  that  effect.  Only 
upon  the  theory  that  the  tangible  property  of  the  railway 
system  and  the  franchise  under  which  it  is  being  operated 
are  one  and  the  same  things  can  it  be  said  that  the  con- 
tinued use  of  the  one  is  the  continued 'use  of  the  other. 
We  think  counsel  have  attached  undue  importance  to  this 
provision  of  the  proposed  ordinance.  Had  it  not  been  pro- 
vided that  the  existing  railways,  on  the  surrender  of  the 
franchises  under  which  they  are  being  operated,  shall  be 
deemed  new  construction,  to  the  extent  that  they  shall  be 
made  to  conform  to  the  requirements  of  the  proposed  ordi- 
nance, this  would  have  been  the  effect  of  the  ordinance  in 
any  event.  Without  this  provision,  all  the  city  could  have 
required  would  have  been  a  street  railway  constructed  in 
accordance  with  the  requirements  of  the  ordinance.  It 
reserved  no  right  to  dictate  from  whom  the  material  usod 
in  the  construction  of  the  railway  should  be  purchased, 
nor  what  particular  material  should  be  used  in  that  con- 
struction. These  matters  were  left  to  the  discretion  of 
the  purchasers  of  the  franchise.  If,  then,  'they  purchased 
a  railway  track  which  complied  with  the  terms  of  the  ordi- 
nance, on  what  theory  could  the  city  have  prohibited  its 
use  ?  Must  the  idle  ceremony  of  tearing  it  up  and  relay- 
ing it  be  gone  through  with?  It  would  seem  not;  and 
much  less  would  it  seem  that  the  grant  of  a  franchise 
accompanied  by  permission  to  do  a  particular  thing,  which 
the  grantee  may  lawfully  do  without  such  permission, 
would  change  the  nature  of  the  grant. 

The  assumption  that  the  city  has  not  power  to  grant  a 
franchise  for  a  street  railway  along  a  street  upon  which 
there  is  an  existing  street  railway  operated  under  an  exist- 


WOOD  V.  BEATfLE.  17 


Aag.  1900.]        Opinion  of  the  Conrt — Fullbbton,  J. 

- 

ing  franchise,  or  to  accept  the  voluntary  surrender  of  an 
existing  franchise,  is  equally  without  foundation.     As  we 
have  shown,  the  present  city  charter  expressly  provides 
that  no  exclusive  franchise  or  privilege  for  the  use  of  any 
street  shall  be  granted;  and  the  ordinances  granting  the 
franchises  which  were  in  existence  at  the  time  of  the  adop- 
tion of  the  present  city  charter,  and  which  may  be  affected 
by  the  proposed  ordinance,  all  contain  provisions  to  the 
effect  that  the  franchise  thereby  granted   shall   not  be 
deemed  exclusive.     To  the  objection  that  the  provisions 
of  the  charter  under  which  these  franchises  were  granted 
control  on  this  question,  and  that  this  charter  is  not  before 
us,  it  is  a  sufficient  answer  to  say  that  the  presumption  is 
that  all  the  provisions  of  the  ordinances  are  within  the 
powers  of  the  charter  which  authorized  them,  and  that 
this  presumption  continues  until  the  contrary  is  shown. 
The  second  proposition  seems  equally  free  from  doubt. 
By  the  charter  of  the  city  of  Seattle,  all  legislative  power 
is  vested  in  the  mayor  and  city  council.     In  addition  to 
this  general  power,  by  the  ninth  subdivision  of  §  18  of 
article  4  the  city  council  is  given  power  "to  authorize  or 
prohibit  the  locating  and  constructing  of  any  railroad  or 
street  railroad  in  any  street,  alley  or  public  place  of  the 
city,"  and  "to  provide  for  the  alteration,  change  of  grade 
or  removal  thereof."     While  it  may  be  doubted  whether 
this  grant  of  powers  would  authorize  the  city  council, 
against  the  consent  of  the  owners  of  an  existing  franchise, 
operating  a  street  railway  thereunder,  to  compel  the  re- 
moval of  the  railway  and  a  surrender  of  the  franchise,  so 
long  as  such  owners  were  operating  it  in  accordance  with 
the  terms  of  the  ordinance  under  which  the  franchise  was 
granted,  yet  it  is  ample  to  vest  in  the  city  council  the  abso- 
lute control  of  the  city's  interests  in  the  franchises,  and 
make  the  mayor  and  city  council  the  sole  representative 
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of  the  public  interest  involved.  Stated  in  another  way, 
the  general  public  of  the  city  can  have  no  such  interest  in 
the  maintenance  of  a  street  railway  or  the  existence  of  a 
franchise  as  to  prevent  the  removal  of  the  one  or  the  sur- 
render of  the  other  against  the  will  of  the  legislative 
authority  of  the  city.  And,  as  there  is  no  express  pro- 
vision in  the  charter  which  forbids  the  exercise  of  this 
power,  there  is  no  reason  why  these  franchises  may  not 
be  surrendered  by  the  mutual  consent  of  the  city  council 
and  the  owners  of  the  franchises. 

Counsel  have  laid  much  stress  upon  the  facts  tjiat  the 
names  of  the  appellants  are  inserted  in  the  title  and  body 
of  the  proposed  ordinance;  that  the  appellants  have  al- 
ready acquired  certain  of  the  existing  franchises,  and  a 
controlling  interest  in  certain  of  the  others ;  and  that  they 
testified  that  they  intended,  did  they  become  the  pur- 
chasers of  the  new  franchise,  to  procure  all  of  the  out- 
standing franchises,  surrender  them  to  the  city,  and  oper- 
ate the  existing  railway  systems,  so  far  as  it  was  permis- 
sible so  to  do,  as  one  system,  under  the  new  franchise,  all 
of  which,  they  argue,  is  inconsistent  with  the  idea  that  a 
new  and  independent  franchise  was  intended  to  be  granted. 
But  if  the  courts  were  permitted  to  determine  the  validity 
of  an  ordinance  because  of  the  motives  of  the  city  council 
which  passed  it,  or  of  the  motives  of  those  who  may  expect 
to  prove  its  beneficiaries,  the  facts  recited  are  no  more 
inconsistent  with  the  conclusion  that  the  purpose  of  the 
city  council  in  passing  the  present  ordinance  was  to  grant 
a  new  and  independent  franchise,  than  it  is  with  the  con- 
clusion that  their  purpose  was  to  extend  the  time  of  those 
now  existing.  The  courts,  however,  will  not  generally  de- 
termine the  validity  of  an  ordinance  by  inquiries  of  this 
kind.  If  an  ordinance  be  lawful  upon  its  face, — ^if  it  be 
passed  in  due  form  of  law,  and  be  within  the  scope  of  the 
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powers  of  the  council, — ^the  courts  will  usually  presume  it 
to  be  what  upon  its  face  it  purports  to  be,  and  determine 
its  validity  from  its  prescribed  terms,  rather  than  by  insti- 
tuting an  inquiry  into  the  motives  of  the  members  of  the 
council  which  passed  it,  or  into  the  motives  of  those  who 
prove  its  beneficiaries.  Indeed,  if  the  power  to  declare 
an  ordinance  which  is  valid  upon  its  face  invalid,  because 
of  the  motives  of  the  members  of  the  coumcil  who  voted 
for  it,  rests  with  the  courts  at  all,  it  does  so  only  in  those 
cases  where  actual  fraud  is  shown.  And  of  fraud  on  the 
part  of  the  city  couJicil  there  is  nothing  in  the  present 
record.  True,  conspiracy  and  fraud  are  alleged  in  the 
complaint,  but  no  evidence  was  tendered  to  support  these 
all^ations,  while,  on  the  other  hand,  conspiracy  and  fraud 
are  emphatically  denied,  both  in  the  answers  filed,  and  in 
the  affidavits  used  at  the  hearing.  Laying  aside  all  ulte- 
rior inquiries,  and  considering  the  ordinance  solely  with 
reference  to  the  terms  of  the  charter,  it  is  clear  that  it 
cannot  be  held  to  extend  the  time  of  any  of  the  existing  ^ 
franchises.  Of  this  there  can  be  rationally  no  two 
opinions.  To  extend  the  time  of  a  franchise  is  to  give 
one  which  presently  exists  a  longer  time  to  operate  in  than 
that  to  which  it  was  originally  limited.  It  is  to  continue 
it  in  the  hands  of  its  then  owners,  without  change  in  its 
terms  or  conditions,  for  a  longer  period  than  that  for 
which  it  would  otherwise  continue.  The  proposed  ordi- 
nance does  not  do  this.  On  the  contrary,-  it  provides  for 
the  surrender  and  termination  of  existing  franchises.  Un- 
less words  have  lost  their  meaning,  to  surrender  and  ter- 
minate a  franchise  cannot  be  an  extension  of  the  time  of 
that  franchise.  If,  however,  it  be  conceded  that  the  grant 
of  a  new  franchise  to  the  holders  of  an  existing  one  would, 
under  the  charter  provision  in  question,  be  held  to  be  but 
an  extension  of  the  time  of  the  existing  franchise  in  a  case 


20  WOOD  V.  SBATTLE. 

Opinion  of  the  Court  —  Fullbbton»  J.         [23  Wash. 


where  the  new  franchise  extended  for  a  longer  period  of 
time  than  the  old,  and  their  terms  and  conditions  did  not 
materially  differ,  such  concession  would  not  aid  the  re- 
spondents here,  as  no  question  of  that  kind  is  presented 
by  the  present  record.  The  city  council  do  not  propose  to 
grant  a  new  franchise  to  the  owners  of  the  existing  fran- 
chises, but  to  the  person  or  persons  who  will  pay  the  most 
for  it.  It  is  to  be  granted  upon  terms  materially  and 
essentially  different  from  the  terms  of  any  of  the  existing 
franchises.  Under  the  ordinance  providing  for  it,  a  sys- 
tem of  street  railways  may  be  constructed  without  refer- 
ence to  or  interference  with  any  of  the  existing  systems 
of  railways.  In  fine,  unless  it  be  held  that  the  grant  of 
any  new  franchise  for  a  street  railway  along  a  street  upon 
which  there  is  an  existing  railway  operated  under  an  ex- 
isting franchise  would  be  an  extension  of  the  time  of  tlie 
existing  franchise,  if  the  period  of  existence  of  the  new 
should  happen  to  be  longer  than  the  old,  there  can  be  no 
reason  for  holding  that  the  intended  grant  will  extend  ^ 
time  of  the  existing  franchises. 

It  is  next  said  that  the  proposed  ordinance,  when  con- 
sidered in  connection  with  the  acquisition  of  the  existing* 
street-railway  lines,  creates  a  "monopoly  and  trust,''  and 
is  therefore  in  violation  of  §  22  of  article  12  of  the  state 
constitution.    That  section  is  as  follows : 

"Monopolies  and  trusts  shall  never  be  allowed  in  this 
state,  and  no  incorporated  company,  copartnership,  or 
association  of  persons  in  this  state  shall  directly  or  indi- 
rectly combine  or  make  any  contract  with  any  other  incor- 
porated company,  foreign  or  domestic,  through  their 
stockholders,  or  the  trustees  or  assignees  of  such  stock- 
holders, or  with  any  copartnership  or  association  of  per- 
sons,  or  in  any  manner  whatever,  for  the  purpose  of  fixing- 
the  price  or  limiting  the  production  or  regulating  the 
transportation  of  any  product  or  commodity.  The  legis- 
lature shall  pass  laws  for  the  enforcement  of  this  section 
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by  adequate  penalties,  and  in  ease  of  ineorporated  eom- 
panies,  if  necessary  for  that  purpose,  may  declare  a  for- 
feiture of  their  franchise." 

The  argument  is  that  portions  of  the  lines  now  in  opera- 
tion, and  which  may  be  absorbed  by  the  proposed  ordi- 
nance, are  parallel  and  competing  lines,  and  because  of 
this  provision  the  city  is  without  power  to  pass  an  ordi- 
nance under  which  they  may  be  combined  or  consoli- 
dated. Whether  the  proposed  ordinance  will  have  the 
effect  of  consolidating  competing  lines  does  not  very 
clearly  appear  from  the  record,  but,  assuming  that  it  will, 
we  cannot  think  that  this  section  of  the  constitution  waa 
intended  to  be  a  limitation  upon  the  legislative  power  to 
authorize  such  a  consolidation  whenever  it  may  deem  the 
public  interests  demand  it.  The  prohibition  is  directed 
against  combinations  between  corporations,  companies,  or 
individuals,  made  "for  the  purpose  of  fixing  the  price  or 
limiting  the  production  or  regulating  the  transportation 
of  any  product  or  commodity,"  and  it  is  combinations  of 
this  character  and  for  these  purposes  that  constitute  the 
monopolies  and  trusts  which  the  constitution  interdicts. 
Elsewhere  in  the  constitution  ample  power  is  given  the 
legislature  to  correct  and  prevent  abuses  such  as  the  re- 
spondents contemplate,  by  fixing  maximum  rates  and 
charges  for  the  transportation  of  passengers  and  freight; 
and  it  was  from  this  power  that  the  constitution  makers 
intended  that  relief  should  be  found  from  (to  quote  from 
that  instrument)  "discrimination  and  extortion  in  the 
rates  of  freight  and  passenger  tariffs,"  rather  than  from 
the  fancied  relief  to  be  obtained  from  competing  lines. 

In  the  statement  we  have  outlined  the  procedure  fol- 
lowed by  the  city  council  leading  up  to  the  passage  of  the 
proposed  ordinance.  It  is  evident  therefrom  that  the 
ordinance  as  published  may  not  contain  the  names  of  the 
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actual  grantees  of  the  franchise,  and  does  not,  and  from 
the  nature  of  the  proceedings  could  not,  recite  the  amount 
bid  for  the  franchise.  This,  it  is  said,  is  not  a  publication 
of  the  ordinance,  within  the  meaning  of  the  charter,  and 
should  the  council  pass  it,  amended  in  these  particulars, 
without  further  publication,  as  the  record  shows  they  pur- 
pose doing,  the  ordinance  can  have  no  validity.  It  is  a 
general  rule,  applicable  at  least  to  municipal  corporations, 
that,  where  the  mode  of  enacting  ordinances  is  prescribed 
by  the  charter,  it  is  essential  to  the  validity  of  an  ordi- 
nance that  the  mode  prescribed  be  pursued.  When  tlu» 
charter  prescribes  in  detail  this  mode,  there  cannot  usually 
be  any  difficulty  in  the  application  of  the  rule ;  but  where, 
as  in  the  present  charter,  general  requisites  applicable  to 
all  ordinances  are  stated,  followed  by  particular  provisions 
applicable  to  a  particular  ordinance,  it  may  sometimes  be- 
come a  matter  of  some  difficulty  to  make  the  partimlnr 
provisions  harmonize  with  all  of  the  general  requisites. 
The  present  case  presents  a  difficulty  of  that  kind.  To 
evidence  this,  it  needs  only  to  be  cited  the  plan  suggested 
by  the  respondents'  counsel.  While  their  plan  would  un- 
doubtedly obviate  the  objection  made  to  the  one  pursued 
by  the  city  council,  yet  in  order  to  maintain  it  they  were 
forced  to  take  the  position  that  the  word  "applicant,''  as 
used  in  the  clause  requiring  the  expense  of  the  publication 
of  the  ordinance  to  be  borne  by  the  applicant  for  the  fran- 
chise, means  the  successful  bidder  at  the  sale  of  the  fran- 
chise. Obviously  any  procedure  which  requires  this  con- 
struction of  the  language  of  the  charter  cannot  be  entirely 
free  from  criticism.  But  it  has  never  been  held  that  a 
city  council  is  prohibited  from  exercising  a  grant  of  power 
merely  because  it  cannot  comply  strictly  with  all  of  the 
general  requirements  which  the  charter  has  hedged  about 
the  procedure  prescribed  for  the  exercise  of  the  power.    In 
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such  cases  the  procedure  must  give  way  to  the  grant,  and 
a  substantial  compliance  is  all  that  can  be  expected  or  re- 
quired. The  question  here  is,  then,  did  the  city  council 
substantially  comply,  by  the  procedure  adopted,  with  the 
requirements  of  the  charter  ?  We  think  the  question  must 
be  answered  in  the  affirmative.  The  purpose  and  intent 
of  requiring  the  resolution  of  the  council  and  the  ordi- 
nance to  be  published  is  twofold,  namely,  to  inform  the 
general  public  of  the  contemplated  action  of  the  city 
council,  and  thus  give  an  opportunity  to  protest  asfainst 
and  prevent  hasty  and  ill-advised  grants,  and  to  give  to 
prospective  bidders  notice  of  the  sale  of  the  franchise.  The 
insertion  of  the  names  of  the  actual  grantees  of  the  fran- 
chise, or  the  amount  bid  for  the  franchise,  in  the  ordi- 
nance, prior  to  its  publication,  would  neither  further  nor 
retard  these  objects,  and  we  cannot  think  that  such  an 
omission  is  so  far  a  departure  from  a  correct  procedure  as 
to  compel  a  holding  that  the  ordinance  is  invalid. 

The  objections,  suggested  in  the  complaint,  to  the  effect 
that  the  ordinance  prevents  competition  in  bidding  at  the 
sale  of  the  franchise,  and  fails  to  make  efficient  provision 
for  the  compulsory  arbitration  of  all  disputes  arising  be- 
tween the  grantees  of  the  franchise  and  their  employees 
as  to  any  matter  of  employment  or  wages,  are  not  argued 
in  the  brief  of  respondents^  counsel,  and  were  only  inci- 
dentally touched  upon  in  the  oral  argument  at  the  bar. 
The  first  of  these  objections  is,  v^e  think,  so  entirely  with- 
out merit  that  it  may  be  passed  without  comment.  As  to 
the  second,  we  will  discuss  it  but  briefly.  It  will  be  noticed 
that  the  language  of  the  charter  is  that  the  city  council, 
upon  the  grant  of  a  franchise,  shall  incorporate  therein 
"efficient  provisions  for  the  compulsory  arbitration  of  all 
disputes"  arising  between  the  grantees  of  the  franchise 
and  its  employees  "as  to  any  matter  of  employment  or 
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actual  grantees  of  the  francliiBe,  and  does  not,  and  from 
the  nature  of  the  proceedings  could  not,  recite  the  amount 
bid  for  the  franchise.  This,  it  is  said,  is  not  a  publication 
of  the  ordinance,  within  the  meaning  of  the  charter,  and 
should  the  council  pass  it,  amended  in  these  particulars, 
without  further  publication,  as  the  record  shows  they  pur- 
pose doing,  the  ordinance  can  have  no  validity.  It  is  a 
general  rule,  applicable  at  least  to  municipal  corporations, 
that,  where  the  mode  of  enacting  ordinances  is  prescribed 
by  the  charter,  it  is  essential  to  the  validity  of  an  ordi- 
nance that  the  mode  prescribed  be  pursued.  When  tin* 
charter  prescribes  in  detail  this  mode,  there  cannot  usually 
be  any  difficulty  in  the  application  of  the  rule ;  but  where, 
as  in  the  present  charter,  general  requisites  applicable  to 
all  ordinances  are  stated,  followed  by  particular  provisions 
applicable  to  a  particular  ordinance,  it  may  sometimes  be- 
come a  matter  of  some  difficulty  to  make  the  parti onl.M- 
provisions  harmonize  with  all  of  the  general  requisites. 
The  present  case  presents  a  difficulty  of  that  kind.  To 
evidence  this,  it  needs  only  to  be  cited  the  plan  suggested 
by  the  respondents'  counsel.  While  their  plan  would  un- 
doubtedly obviate  the  objection  made  to  the  one  pursued 
by  the  city  council,  yet  in  order  to  maintain  it  they  were 
forced  to  take  the  position  that  the  word  "applicant,"  as 
used  in  the  clause  requiring  the  expense  of  the  publication 
of  the  ordinance  to  be  borne  by  the  applicant  for  the  fran- 
chise, means  the  successful  bidder  at  the  sale  of  the  fran- 
chise. Obviously  any  procedure  which  requires  this  con- 
struction of  the  language  of  the  charter  cannot  be  entiroly 
free  from  criticism.  But  it  has  never  been  held  that  a 
city  council  is  prohibited  from  exercising  a  grant  of  power 
merely  because  it  cannot  comply  strictly  with  all  of  the 
general  requirements  which  the  charter  has  hedged  about 
the  procedure  prescribed  for  the  exercise  of  the  power.    In 
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such  cases  the  procedure  must  give  way  to  the  grant,  and 
a  substantial  compliance  is  all  that  can  be  expected  or  re- 
quired. The  question  here  is,  then,  did  the  city  coimcil 
substantially  comply,  by  the  procedure  adopted,  with  the 
requirements  of  the  charter  ?  We  think  the  question  must 
be  answered  in  the  affirmative.  The  purpose  and  intent 
of  requiring  the  resolution  of  the  council  and  the  ordi- 
nance to  be  published  is  twofold,  namely,  to  inform  the 
general  public  of  the  contemplated  action  of  the  city 
council,  and  thus  give  an  opportunity  to  protest  aj^ainst 
and  prevent  hasty  and  ill-advised  grants,  and  to  give  to 
prospective  bidders  notice  of  the  sale  of  the  franchise.  The 
insertion  of  the  names  of  the  actual  grantees  of  the  fran- 
chise, or  the  amount  bid  for  the  franchise,  in  the  ordi- 
nance, prior  to  its  publication,  would  neither  further  nor 
retard  these  objects,  and  we  cannot  think  that  such  an 
omission  is  so  far  a  departure  from  a  correct  procedure  as 
to  compel  a  holding  that  the  ordinance  is  invalid. 

The  objections,  suggested  in  the  complaint,  to  the  effect 
that  the  ordinance  prevents  competition  in  bidding  at  the 
sale  of  the  franchise,  and  fails  to  make  efficient  provision 
for  the  compulsory  arbitration  of  all  disputes  arising  be- 
tween the  grantees  of  the  franchise  and  their  employees 
as  to  any  matter  of  employment  or  wages,  are  not  argued 
in  the  brief  of  respondents'  counsel,  and  were  only  inci- 
dentally touched  upon  in  the  oral  argument  at  the  bar. 
The  first  of  these  objections  is,  v^e  think,  so  entirely  with- 
out merit  that  it  may  be  passed  without  comment.  As  to 
the  second,  we  will  discuss  it  but  briefly.  It  will  be  noticed 
that  the  language  of  the  charter  is  that  the  city  council, 
upon  the  grant  of  a  franchise,  shall  incorporate  therein 
"efficient  provisions  for  the  compulsory  arbitration  of  all 
disputes"  arising  between  the  grantees  of  the  franchise 
and  its  employees  "as  to  any  matter  of  employment  or 
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wages,"  while  the  ordinance  does  no  more  than  make  it 
imperative  that  any  dispute  of  this  character  shall  be  sub- 
mitted to  arbitration.  The  query  naturally  arises  whether 
this  is  an  "eflScient  provision"  for  compulsory  arbitration, 
within  the  meaning  of  these  words  as  they  are  used  in  the 
charter.  "Arbitration"  is  defined  by  Bouvier  as  the  "in- 
vestigation and  determination  of  a  matter  or  matters  of 
difference  between  contending  parties,  by  one  or  more 
unofficial  persons  chosen  by  the  parties ;"  and  "compulsory 
arbitration  is  that  which  takes  place  when  the  consent  of 
one  of  the  parties  is  enforced  by  statutory  provisions." 
Taking  these  definitions  as  being  correct,  it  would  seem 
that  the  city  council  had  done  practically  all  that  they 
were  warranted  in  doing  under  the  power  given  them  by 
the  charter.  This  provision  of  the  ordinance  is,  like  all 
others  of  its  provisions,  one  of  the  conditions  upon  whicli 
the  franchise  is  granted ;  that  is  to  say,  it  is  a  part  of  the 
contract  between  the  city  and  the  grantees  of  the  fran- 
chise. To  enforce  its  performance,  or  to  recover  for  a 
breach  in  its  performance,  the  city  must  resort  to  that 
means  which  it  has  to  enforce  or  recover  for  a  breach  in 
the  performance  of  any  other  part  of  the  contract.  The 
charter  does  not  give  the  city  power  to  create  a  board  or 
court  of  arbitration,  and  compel  the  employees  of  the 
grantees  of  the  franchise  to  submit  their  side  of  any  con- 
troversy which  may  arise  between  them  and  their  em- 
ployees to  its  judgment,  nor  does  it  give  the  city  power  to 
prescribe  a  mode  of  procedure  which  would  be  binding 
upon  such  employees.  In  short,  the  city  council  can  only 
make  rules  for  the  grantees  of  the  franchise  in  relation 
to  this  subject,  and  is  without  power  to  make  any  rule 
looking  to  a  settlement  (jf  disputes  between  its  grantees 
and  their  employees  which  the  employees  are  lx)und  to 
accept.     It  would  seem  then  that  had  the  city  council 
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undertaken  to  appoint  a  court  or  board  of  arbitration,  and 
prescribe  a  procedure  for  its  guidance,  such  provision 
would  tend  rather  to  narrow  and  render  the  general  pro- 
vision inefficient  than  to  make  it  more  efficient.  As  the  con- 
tract now  stands,  the  grantees  are  bound,  under  the  pen- 
alty of  a  forfeiture  of  their  franchise,  should  the  contem- 
plated difficulty  arise,  to  submit  their  side  of  the  contro- 
versy to  a  board  of  arbitrators  selected  in  any  manner  that 
will  secure  competent,  just,  and  impartial  triors,  and  try 
their  differences  by  any  mode  of  procedure  that  will  give 
them  a  full  and  fair  hearing,  and  an  opportunity  to  pre- 
sent their  side  of  the  case  But  had  the  city  council  pro- 
vided for  the  appointment  of  a  court  or  board  of  arbitra- 
tion, and  prescribed  for  it  ^  mode  of  procedure,  and  made 
a  trial  before  that  court  or  board^  and  by  that  method, 
exclusive,  it  would  be  a  compliance  with  the  terms  of  the 
contract  on  the  part  of  the  grantees  to  be  ready  to  submit 
the  differences  to  the  determination  of  that  court  or  board, 
to  be  tried  in  the  prescribed  way,  however  inadequate 
might  be  the  remedy  to  afford  relief  in  the  particular  case, 
while,  if  it  was  not  made  exclusive,  it  would  be  advisory, 
merely,  and  no  more  efficient  than  the  general  provision 
which  the  ordinance  now  contains. 

No  other  ground  having  been  suggested  upon  which  the 
order  of  the  trial  court  can  be  sustained,  and  as  we  have 
discovered  no  other  in  the  record,  the  order  appealed  from 
is  therefore  reversed,  and  the  cause  remanded,  with  in- 
structions to  discharge  the  temporary  injunction. 

Reavis  and  Anders,  JJ.,  concur. 
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W.  H.  McNamaba,  Appellant,  v,  Cbystal  Mining  Com- 
pany, Appellant,  J.  L.  Kelly  et  oL.,  Respondents. 

DISMISSAL  OF  APPEAL — ^FAILUBE  TO  PROSECUTE. 

A  motion  to  dismiss  an  appeal  for  failure  to  send  up  the 
record  in  time  will  not  be  entertained,  when  the  motion  is  not 
made  until  after  the  record  has  been  filed. 

INTERVENTION — GROUNDS    OP. 

A  third  party  has  no  right  to  interrene  in  an  action  merely 
because  defendant  is  asserting  an  adyerse  claim  to  such  third 
party's  property  as  well  as  to  that  of  plaintiff,  when  the  rights 
attempted  to  be  set  up  by  means  of  the  intervention  affect  en- 
tirely different  property  from  that  involved  in  the  plaintUTs 
action,  since,  under  Bal.  Code,  fi  4846,  the  right  of  intervention 
is  granted  only  to  one  "who  has  an  interest  in  the  matter  in  liti- 
gation. In  the  success  of  either  party,  or  an  interest  against  both." 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Chables  H.  Nbal,  Judge.    Eeversed. 

Mount  <6  Merritt  and  H.  N.  Martin,  for  appellants. 
Myers  &  Warren,  for  respondent  Kelly. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  motion  of  respondent  J.  L.  Kelly  to 
dismiss  the  appeal  of  the  Crystal  Mining  Company  be- 
cause of  failure  to  send  up  the  record  in  time  cannot  now 
be  entertained,  under  the  rule  announced  in  Qustin  v. 
Jose,  10  Wash.  217  (38  Pac.  1008),  as  the  record  was 
filed  before  the  motion.  This  action,  as  originally  brought, 
was  by  W.  H.  McNamara,  as  plaintiff,  against  the  Crystal 
Mining  Company  (a  corporation),  G.  E.  Adams,  J.  S. 
Noble,  D.  C.  Joslyn,  O.  B.  Nelson,  J.  K.  Worts,  W.  M. 
Bidpath,  and  J.  Fielding,  as  defendants.  The  complaint 
alleges,  in  substance,  that  on  the  22d  day  of  December, 
1898,  the  plaintiff  located  a  mining  claim  known  as  the 
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"New  Trick,"  in  the  Egypt  mining  district,  in  Lincoln 
county,  Washington,  on  the  unpatented  public  mineral 
lands  of  the  United  States,  and  that  said  claim,  at  the  time 
the  plaintiff  located  it,  was  open  to  location.  The  plaintiff 
then  alleges  that  the  Crystal  Mining  Company  has  placed 
on  record  certain  deeds  under  which  it  claims  to  own  the 
New  Trick,  the  deeds  having  been  made  by  persons  who 
claimed  to  have  located  the  mineral  land  embraced  in  the 
New  Trick  before  the  plaintiff  located,  and  that  the  Crys- 
tal Mining  Company  prevents  the  plaintiff  from  doing 
assessment  work.  The  plaintiff  prays  for  an  injunction, 
and  that  he  may  be  decreed  the  sole  owner  of  the  New 
Trick  mining  claim.  The  plaintiff  also  alleges  that  the 
defendants  Adams,  Noble,  Joslyn,  Nelson,  Worts,  Rid- 
path,  and  Fielding  each  have  placed  of  record  in  Lincoln 
county  notices,  making  a  cloud  on  plaintiff's  title,  and 
alleges  that  they  have  no  title,  but  that  plaintiff  is  the 
sole  owner.  The  Crystal  Mining  Company,  after  deny- 
ing the  principal  allegations  of  the  complaint,  claims  by 
its  answer  that  on  the  30th  of  December,  1895,  one  Gray 
located  a  part  of  said  New  Trick  mining  claim,  and  there- 
after transferred  the  same  to  said  Crystal  Mining  Com- 
pany;  that  prioip  to  the  time  of  the  location  by  the  plaintiff 
of  the  New  Trick  mining  clainl  one  Lockhart  located  the 
Crystal  quartz  mining  claim,  which  included  the  property 
located  by  Gray  and  part  of  the  New  Trick  claim,  and 
that  Lockhart,  by  good  and  sufficient  deeds  of  conveyance, 
conveyed  the  Crystal  quartz  mining  claim  to  the  Crystal 
Mining  Company,  and  that  it  is  the  owner  and  in  posses- 
sion, and  that  the  plaintiff  has  no  right  or  title  or  interest 
in  the  Crystal  quartz  mining  claim.  Worts  also  answered, 
and  set  up  certain  claims,  and  asked  that  the  deed  from 
Lockhart  to  the  Crystal  Mining  Company  be  set  aside, 
and  for  other  relief;  but,  as  he  has  not  appealed  to  this 
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court,  or  appeared  herein,  and  as  the  decree  adjudged  that 
he  take  nothing,  it  is  not  necessary  to  set  forth  his  de- 
mand. On  April  6,  1899,  the  court  made  an  order  allow- 
ing J.  L.  Kelly  to  file  a  complaint  of  intervention.  The 
Crystal  Mining  Company  objected  to  said  complaint  of 
intervention,  alleging  as  grounds  for  its  objection,  among 
other  things,  that  the  matters  set  up  in  the  complaint  of 
intervention  did  not  constitute  a  proper  subject  for  inter- 
vention in  this  cause,  and  that  the  facts  alleged  in  the 
complaint  of  intervention  did  not  constitute  any  cause  of 
action  whatever  against  the  Crystal  Mining  Company. 
Objection  was  also  made  by  the  Crystal  Mining  Company 
to  the  introduction  of  any  testimony  under  the  complaint 
in  intervention,  or  upon  the  allegations  thereof,  for  the 
reason  that  said  complaint  in  intervention  did  not  state 
facts  suflScient  to  constitute  a  cause  of  action.  This  objec- 
tion was  overruled,  and  an  exception  saved.  A  motion  for 
a  new  trial,  assigning  the  same  objections,  was  made  and 
overruled.  The  same  objections  are  assigned  here  as  error. 
The  third  paragraph  of  the  complaint  of  intervention  is 
as  follows: 

"  That  on  the  16th  day  of  August,  A.  D.  1897,  and  at 
and  during  the  time  when  the  mining  claim  hereinafter 
mentioned  and  described  was  vacant  mineral  land  of  the 
United  States,  and  open  and  subject  to  location  under  the 
mineral  laws  of  the  United  States,  this  intervener,  J.  L. 
Kelly,  who  was  then  and  there  a  citizen  of  the  United 
States,  over  the  age  of  21  years,  and  competent  to  locate 
mineral  claims  under  the  laws  thereof,  together  with  J. 
K.  Worts,  located  a  certain  mining  claim,  which  was  des- 
ignated by  him  and  known  and  named  the  ^Crystal  No.  2,' 
and  which  said  claim  is  situated  in  the  Egypt  mining  dis- 
trict, Lincoln  county,  state  of  Washington,  and  is  situated 
and  located  immediately  west  of  the  mining  claims  men- 
tioned in  plaintiff's  complaint,  and  known  as  the  'John 
L,/  'Ruth/  and  'New  TricJcf  and  the  east  end  and  hound- 
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ary  of  said  Crystal  No.  2  is  on  practically  the  same  line 
as  the  west  end  of  the  said  John  L,,  Ruth,  and  New  TncTc; 
and  the  said  location  was  made  by  said  J.  L.  Kelly  by 
then  and  there  marking  and  designating  the  comers,  cen- 
ter ends,  and  boundaries  of  said  claim  in  accordance  with 
the  mineral  laws  of  the  United  States^  and  in  such  a  man- 
ner that  the  same  might  be  easily  traced,  and  at  that  time 
placed  within  the  boundaries  of  said  mineral  claim  a  dis- 
covery stake,  all  of  which  was  done  in  accordance  with 
the  mineral  laws  of  the  United  States ;  and  before  locating 
and  staking  out  said  claim  said  J.  L.  Eelly  discovered 
valuable  mineral  in  place  at  the  point  where  said  discovery 
stake  was  afterwards  placed;  and  the  said  J.  L.  Kelly 
also  posted  his  notice  of  location  upon  said  claim.'' 

It  was  further  alleged  in  the  complaint  of  intervention 
that  the  Crystal  quartz  mining  claim  lapped  over  and  ex- 
tended upon  the  €Ja3t  end  of  Crystal  No.  2  to  the  extent  of 
about  450  feet,  and  that  the  Crystal  Mining  Company 
claims  to  be  the  owner  of  this  overlap ;  and  the  intervener 
prayed  that  he  be  adjudged  and  decreed  by  the  court  to  be 
the  absolute  owner  and  entitled  to  the  quiet  possession  of 
an  undivided  one-half  of  Crystal  No.  2,  including  the  said 
overlap ;  that  none  of  the  defendants  except  J.  K.  Worts 
had  any  interest  in  Crystal  No.  2.  There  was  no  prayer 
against  the  plaintiff,  W.  H.  McNamara.  On  March  30, 
1900,  this  court,  on  motion  of  the  Crystal  Mining  Com- 
pany, dismissed  the  appeal  of  the  appellant,  W.  H.  Mc- 
Namara, and  denied,  on  May  12,  1900,  his  petition  for 
rehearing. 

The  decree  entered  by  the  court  below,  omitting  formal 
parts,  is  as  follows: 

"Wherefore,  by  reason  of  the  law  and  the  findings 
aforesaid,  it  is  ordered,  adjudged,  and  decreed  that  said 
intervener,  J.  L.  Kelly,  is  the  owner  of  an  undivided  one- 
half  of  said  Crystal  No.  2  mining  claim,  and  that  none 
of  said  defendants  herein,  except  J.  K.  Worts,  have  any 
right,  title,  interest,  equity,  or  right  of  possession  therein 
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or  thereto,  or  to  any  part  thereof ;  that  at  the  time  of  the 
commencement  of  this  action  the  said  J.  L.  Eelly  was 
entitled  to  the  possession  of  said  mining  claim ;  that  neither 
the  defendants,  nor  any  of  them,  except  J.  K.  Worts, 
have  any  right  or  estate  in,  or  are  entitled  to  the  posses- 
sion of,  said  mining  claim,  or  any  part  thereof ;  and  that 
said  J.  L.  Kelly  ought  to  have  his  title  and  right  to  posses- 
sion quieted  as  against  each  and  all  of  the  defendants 
herein  except  J.  K.  Worts.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  title  and  right  of  possession 
of  said  J.  L.  Kelly  to  aU  and  singular  the  mining  claim 
described  in  his  complaint,  to-wit,  that  certain  mining 
claim,  1,500  by  600,  situated  about  one-half  mile  east  of 
Ft.  Spokane,  in  Lincoln  county,  Washington,  and  par- 
ticularly described  as  follows:  'Commencing  at  a  post 
marked  "N.  E.  Corner^'  at  the  northeast  comer  of  the 
claim ;  thence  300  feet  in  a  southerly  direction  to  a  center 
end  post  marked  "East  Center  End ;"  thence  300  feet  in  n 
southerly  direction  to  a  comer  post  marked  "S.  E.  Cor- 
ner ;"  thence  1,600  feet  in  a  westerly  direction  to  a  corner 
post  marked  "S.  W.  Comer ;''  thence  300  feet  in  a  north- 
erly direction  to  a  center  end  post  marked  "West  Center 
End;"  and  thence  300  feet  in  a  northerly  direction  to  a 
comer  post  marked  "N.  W.  Corner;"  thence  1,500  feet 
to  the  place  of  beginning.  The  east  end  line  of  said  claim 
is  300  feet  southwest  of  the  shaft  house  of  the  Crystal 
Mining  Company^s  property  adjacent  thereto,' — ^be,  and 
the  same  hereby  are,  quieted  as  against  said  defendants, 
and  each  of  them,  and  all  persons  claiming  under  them, 
or  any  of  them,  except  J.  K.  Worts ;  and  they  are  hereby 
forever  enjoined  from  setting  up  any  claim  to  said  mining 
claim,  or  any  part  thereof,  adverse  to  the  title  or  posses- 
sion or  right  of  possession  of  said  J.  L.  Kelly,  his  heirs  or 
assigns,  thereto.  It  is  further  ordered  and  decreed  that  the 
Crystal  Mining  Company  is  the  owner  of  all  that  portion 
of  the  Crystal  quartz  mining  claim  lying  and  being  east 
of  the  east  boundary  line  of  the  Crystal  No.  2,  herein- 
before decreed  to  the  intervener,  J.  L.  Kelly,  and  being 
1,150  feet  in  length  and  six  hundred  feet  in  width,  and 
being  all  of  the  Crystal  quartz  mining  claim  except  that 
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part  thereof  overlapped  and  covered  by  the  Crystal  No.  2 ; 
that  none  of  the  defendants  herein  have  any  interest;  right, 
or  equity,  or  right  of  possession  therein  or  thereto.  It  is 
hereby  ordered  and  decreed  that  the  title  to  the  aforesaid 
claim,  to-wit,  the  Crystal  claim,  so  far  as  the  same  does 
not  conflict  with  the  Crystal  No.  2,  be,  and  the  same  is 
hereby,  settled  and  quieted,  and  declared  to  be  in  the  de- 
fendant Crystal  Mining  Company.  Said  claim  is  mor" 
fully  described  as  follows:  Being  all  of  that  part  of  the 
Crystal  quartz  mining  claim  adjoining  and  lying  immedi- 
ately east  of  the  Crystal  No.  2^^  the  west  line  of  which  is 
the  east  line  of  said  Crystal  No.  2,  and  being  eleven  hun- 
dred and  fifty  feet  long  and  six  hundred  feet  wide.  It  is 
further  ordered  and  decreed  that  the  plaintiff  herein,  W. 
H.  McNamara,  is  the  owner  of  and  entitled  to  possession 
of  all  of  the  New  Trick  except  such  part  as  overlaps  the 
Crystal  quartz  mining  claim,  the  part  hereby  decreed 
plaintiff  being  that  part  of  the  New  Trick  lying  and  being 
immediately  east  of  the  Crystal,  and  being  four  hundred  • 
and  fifty  feet  off  the  east  end  of  the  New  Trick.  It  is 
further  ordered  and  decreed  that  the  defendant  J.  K. 
Worts  take  nothing  herein.^^ 

"Any  person  may,  before  the  trial,  intervene  in  an 
action  or  proceeding,  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  party,  or  an  interest 
against  both.''    Bal.  Code,  §  4846. 

The  matter  in  litigation  in  this  action  was  to  obtain  a 
decree  that  W.  H.  McNamara  was  the  sole  owner  of  the 
New  Trick  mining  claim,  and  to  restrain  the  defendants 
in  the  original  action  from  interfering  with  said  property, 
or  the  doing  of  assessment  work  thereon.  The  Crystal 
mining  claim  was  not  the  matter  in  litigation,  only  so  far 
as  that  claim  overlapped  on  the  New  Trick.  By  an  exam- 
ination of  the  italicized  portion  of  the  third  paragraph  of 
the  intervener's  complaint  it  is  manifest  that  Crystal  No. 
2,  alleged  to  be  owned  by  the  intervener  and  Worts,  is 
located  immediately  west  of  the  New  Trick  mining  claim, 
and  that  the  west  boundary  of  the  New  Trick  is  the  east 
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boundary  of  Crystal  No.  2.  There  is  no  conflict  between 
the  intervenor  and  McNamara  as  to  the  location  of  New- 
Trick  and  Crystal  No.  2.  That  being  the  case,  what  in- 
terest did  the  intervenor  have  in  the  New  Trick,  which 
was  claimed  both  by  the  Crystal  Mining  Company  and  by 
the  plaintiff?  None  whatever.  Then  he  had  not  an  in- 
terest in  the  matter  in  litigation,  in  the  success  of  either 
party  in  the  matter  in  litigation,  or  an  interest  against 
both  in  the  matter  in  litigation,  and  hence  could  not  inter- 
vene, under  §4846,  supra.  The  supreme  court  of  Cali- 
fornia, in  an  action  of  ejectment  under  a  statute  exactly 
like  ours,  held  that  a  third  person  could  not  intervene  for 
the  purpose  of  getting  the  court  to  quiet  his  title  as  against 
the  plaintiff  to  another  tract  of  land  not  in  dispute  be- 
tween the  plaintiff  and  defendant.  Bosecrans  v.  Ells- 
I  worth,  52  Cal.  609.  In  Porter  v.  Oarrissmo,  51  Cal.  559, 
it  was  held  by  the  supreme  court  of  California  that  one 
cannot  intervene  who  allies  title  in  himself  paramount 
to  both  plaintiff  and  defendant,  because  the  "matter  in 
litigation"  at  the  time  of  intervention  was  the  alleged 
right  to  the  possession  on  the  part  of  the  plaintiff  and  the 
ouster  of  the  plaintiff  by  the  defendant.  There  is  no  alle- 
gation in  the  complaint  of  intervention  that  the  intervenor 
had  any  right  to  the  possession  of  any  portion  of  the  New 
Trick,  and  his  pleadings  show  that  he  had  not  There  is 
no  allegation  in  the  complaint  of  intervention  that  the 
New  Trick  laps  over,  extends  upon,  or  conflicts  with 
Crystal  No.  2,  and  the  inference  from  the  complaint  of 
intervention  is  that  they  join  each  other,  and  that  they 
do  not  conflict.  It  follows  that  the  complaint  of  interven- 
tion did  not  state  facts  sufficient  to  allow  an  intervention, 
and  that  the  court  erred  in  allowing  such  intervention, 
and  in  rendering  a  decree  thereon.  The  decree  of  the 
court  rendered  and  entered  herein,  in  so  far  as  the  same 
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awards  and  decrees  any  portion  of  the  Crystal  mining 
claim,  or  the  claims  set  forth  in  the  answer  of  the  Crystal 
Mining  Company,  to  the  intervenor,  J.  L.  Kelly,  or  in  so 
far  as  it  awards  costs  to  said  J.  L.  Eelly,  or  in  so  far  as  it 
enjoins  the  Crystal  Mining  Company  or,  said  defendants 
and  persons  claiming  nnder  them,  or  either  of  them,  from 
setting  up  any  claim  to  Crystal  mining  claim  No.  2,  or 
in  so  far  as  said  decree  in  any  way  or  manner  attempts 
to  settle  the  matters  in  controversy  between  the  said  inter- 
venor, J.  L.  Kelly,  and  the  Crystal  Mining  Company  and 
the  other  defendants,  is  annulled,  reversed,  and  set  aside, 
and  held  for  naught,  and  the  said  J.  L.  Kelly  shall  take 
nothing  under  his  complaint  of  intervention,  and  is  en- 
titled to  no  relief  thereunder,  and  said  complaint  of  inter- 
vention and  all  relief  granted  thereunder  is  wholly  set 
aside,  and  held  for  naught.  And  the  court  below  is  di- 
rected to  award  and  adjudge  to  the  Crystal  Mining  Com- 
pany its  costs  against  J.  L.  Kelly,  the  intervenor,  incurred 
in  the  court  below.  The  said  Crystal  Mining  Company 
shall  also  recover  its  costs  in  this  court  against  said  inter- 
venor. In  all  other  respects  the  judgment  of  the  court 
below  is  affirmed,  so  far  afi  it  affects  the  plaintiff  and  de- 
fendants. 

DuNBAB,  C.  J.,  and  Andebs,  Eeavis  and  Fullebton, 
JJ.,  concur. 
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[No.   8535.     Decided  August  26,  1900.] 

Andrew  Knox,  as  Receiver,  Respondent,  v.  W.  P.  Ful- 
ler  et  al..  Appellants. 

SALES — ^DELIVERY — WHEN  TITLE  VESTS  IN  PURCHASER. 

Where  a  contract  Is  to  sell  for  cash  on  delivery,  and 
delivery  of  the  goods  is  made  unconditionally,  without  fraud 
or  mistake,  the  title  of  the  goods  becomes  vested  in  the  pur- 
chaser, notwithstanding  the  cash  has  not  in  fact  been  paid. 

SAME — STOPPAGE  IN  TRANSITU — CESSATION  OF  RIGHT. 

Where  the  seller  of  goods  consigned  them  to  the  pur- 
chaser, shipping  them  by  boat  under  the  ordinary  shipping 
receipt,  and  the  goods  were  taken  in  charge  at  their  destina- 
tion by  a  wharfinger,  who  was  independent  of  both  the  car- 
rier and  the  purchaser,  and  who  delivered  the  key  of  his  ware- 
house to  the  foreman  of  the  purchaser  with  instructions  to  take 
goods,  indiscriminately  from  the  entire  shipment,  whenever  he 
might  desire  to  use  them,  the  goods  were  thereby  delivered 
into  the  actual  possession  of  the  purchaser  to  such  an  extent 
as  to  end  the  seller's  right  of  stoppage  in  transihA,  although  the 
freight  and  storage  charges  on  the  goods  had  not  been  paid 
and  only  a  small  portion  of  the  goods  had  been  removed  by  the 
purchaser  from  the  warehouse. 

TRIAL — TAKING       CASE      FROM      JURY — ^APPEAL — OBJECTIONS       NOT 
RAISED  BELOW. 

Where  defendant  on  the  trial  challenged  the  legal  suf- 
ficiency of  the  evidence,  on  the  ground  that  there  was  no  ques- 
tion to  go  to  the  Jury,  and  the  court  agreed  with  defendant 
that  it  was  its  duty  to  decide,  as  a  matter  of  law,  the  effect  of 
the  evidence,  but  in  so  deciding  directed  a  verdict  for  plaintiff, 
defendant  cannot  on  appeal  urge  the  objection  that  there  was 
a  question  of  fact  for  the  Jury  involved  in  the  evidence,  and 
that  it  was  error  for  the  court  to  decide  the  case  as  a  question 
of  law  only. 

MISCONDUCT  OF  JUDGE — COMMENT  ON  FACTS. 

The  action  of  the  court  in  taking  the  examination  of  a 
witness  out  of  the  hands  of  the  attorneys,  with  the  remarks 
that  "you  gentlemen  have  been  at  this  thing  around  here  of 
market  value  long  enough.  I  am  going  to  ask  the  question 
which  I  think  he  ought  to  answer,"  and  that  "this  court  and 
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Jary  have  got  something  to  do  besides  sitting  here  and  have 
counsel  beat  around  the  bush/'  Is  such  a  comment  as  to  con- 
stitute error. 

Appeal  from  Superior  Court.  King  County. — ^Hon. 
WiLLiAAf  Hickman  Moobe^  Judge.     AflBrmed. 

Kerr  &  McCord  and  Ever)stt  G.  Ellis,  for  appellant : 

There  must  be  an  actual  delivery  to  the  vendee  or  his 
agent,  in  order  to  prevent  the  vendor's  right  of  stoppage 
from  attaching.  CcUahan  v.  Bahcock,  8  Am.  Hep.  68; 
Symns  v.  Schotten,  35  Kan.  310;  United  states  Engine 
Co,  V.  Oliver,  16  Neb.  634;  Walsh  v.  Bldkely,  6  Mont. 
194;  Reynolds  v.  Boston  &  Maine  BaHroad,  43  N.  H. 
580 ;  Mohr  v.  Boston  &  Albany  R.  R.  Co.,  106  Mass.  70. 
On  the  question  whether  the  transit  had  ended  there  was 
some  conflict  of  testimony^  it  is  true.  This  question 
should  most  certainly  have  been  submitted  to  the  jury. 
Rogers  v.  Schneider,  41  N.  E.  71;  Glapp  v.  Peck,  56 
Iowa,  270 ;  Farrell  v.  Richmond  &  D.  R,  R.  Co.,  102  N. 
C.  390  (11  Am.  St.  Eep.  760,  3  L.  K.  A.  647)  ;  Signa  Iron 
Co.  V.  Greene,  88  Fed.  210.  Where  goods  are  consigned 
and  shipped  in  the  ordinary  way,  and  the  railroad  com- 
pany which  brings  them  to  the  point  of  delivery,  in  per- 
formance of  its  duty  as  carrier,  unloads  and  places  tlie 
goods  in  its  warehouse  awaiting  the  payment  of  freight 
charges  before  delivery  to  vendee,  the  presumption  will 
be  that  the  goods  are  still  in  transit,  and  that  the  right 
of  stoppage  Dtill  remains  in  the  vendor.  Symns  v.  Schot- 
ten,  10  Pac.  831;  Harding  Paper  Go.  v.  Allen,  65  Wis. 
576;  Jeffris  v.  Fiichburg  R.  R.  Co.,  67  N.  W.  427  (33 
L.  R.  A.  351,  57  Am.  St.  Rep.  919)  ;  Ex  parte  Barrow, 
6  Ch.  Div.  783 ;  Ex  parte  Folic,  14  Ch.  Div.  446.  In 
Ex  parte  Cooper,  11  Ch.  Div.  68,  part  of  the  freight 
charges  had  been  paid  and  part  of  the  goods  delivered, 
but  the  court  held  that  while  the  carrier  would  be  com- 
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pelled  to  deliver  up  to  the  extent  of  the  freight  which  had 
been  paid,  unless  ordered  to  the  contrary,  yet  it  could 
not  be  supposed  that  he  intended  to  abandon  his  lien  for 
the  unpaid  freight,  and  therefore  a  delivery  of  part  did 
not  operate  as  a  constructive  delivery  of  the  whole.  To 
the  same  effect  are  Coventry  v,  Gladstone,  L.  R.  6  Eq. 
44 ;  Reynolds  v,  Boston  &  Maine  Railroad,  48  N.  H.  590. 
To  constitute  a  waiver  of  the  condition  of  "cash  on 
delivery,"  there  must  be  not  only  an  act  of  delivery,  but 
an  intent  not  to  insist  on  immediate  payment  as  a  con- 
dition of  the  title  passing.  Olohe  Milling  Co.  v.  Minne- 
apolis Elevator  Co.,  44  Minn.  153;  State  v.  Oreen  Tree 
Brewery  Co.,  82  Mo.  App.  276. 

Wilmon  Tucker  and  Ivan  L.  Hyland,  for  respondent: 

The  right  of  stoppage  in  transitu  exists  until  the  goods 
are  delivered  to  the  buyer^  or  possession,  actual  or  con- 
structive, is  taken  by  him.  Hall  v.  Dimond,  3  Atl.  423. 
The  right  of  stoppage  in  transitu  ceases  after  the  goods 
have  reached  their  destination  and  are  stored  by  the 
carrier  in  its  warehouse  as  agent  of  the  consignee.  Clapp 
V.  Peck,  7  N.  W.  587;  Langstaff  v.  8tix,  1  South.  97; 
Millard  v.  Webster,  8  Atl.  470 ;  Sawyer  v.  Joslin,  20  Vt. 
172  (49  Am.  Dec.  768).  A  delivery  of  the  key  of  the 
warehouse  in  which  goods  are  deposited  is  sufficient  de- 
livery of  the  goods  to  transfer  the  property.  Wilkes  v. 
Ferris,  5  Johns.  335  (4  Am.  Dec.  864)  ;  Packard  v.  Duns- 
more,  11  Cush.  282;  Schurtz  v.  Romer,  23  Pac.  118; 
Gray  v.  Davis,  10  N".  Y.  285. 

Where  a  party  upon  a  trial  rests  his  case  upon  certain 
positions  which  he  calls  upon  the  court  to  rule  in  his 
favor  as  questions  of  law,  arising  upon  undisputed  facts, 
if  he  also  desires  that  any  question  of  fact  in  the  case 
be  submitted  to  the  jury,  he  must  specify  it,  and  ask 
that  it  be  so  submitted.    In  the  absence  of  this,  his  mere 
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exception  to  the  ruling  of  the  judge  that  there  is  no 
question  for  the  jury  is  unavailable.  Sione  v.  Flower, 
47  K  T.  568 ;  Bounce  v.  Dow,  64  K  Y.  411 ;  Muller  v. 
McKesson,  73  K  Y.  198  (29  Am.  Eep.  123) ;  Ormes  v. 
Dauchy,  82  N.  Y.  443  (87  Am.  Eep.  588) ;  DUlon  v. 
Cochcrofi,  90  N".  Y.  649;  Stratford  v.  Jones,  97  N.  Y. 
589 ;  O'Neill  v.  James,  43  N.  Y.  84. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  respondent^  Andrew  Knox^  is  the  re- 
ceiver of  the  Friday  Canning  Company,  a  corporation 
existing  under  the  laws  of  the  state  of  Washington,  and 
was  appointed  such  receiver  on  the  27th  day  of  August, 
1898,  by  the  superior  court  of  Snohomish  county,  in  an 
action  wherein  John  Walsh  was  plaintiff  and  the  said 
Friday  Canning  Company  was  defendant.  The  prin- 
cipal place  of  business  of  the  Friday  Canning  Company, 
prior  to  the  appointment  of  the  receiver,  was  Stanwood, 
Snohomish  county,  Washington ;  and  the  business  of  said 
Company  was  controlled  and  managed  by  Frank  P.  Fri- 
day, its  president  and  general  manager.  Some  time  in 
the  latter  part  of  July  or  the  first  of  August,  1898,  the 
Friday  Canning  Company  became  insolvent  and  was 
wholly  unable  to  pay  its  debts ;  hence  the  action  instituted 
in  Snohomish  county  and  the  appointment  of  the  receiver 
therein. 

About  the  15th  day  of  July,  1898,  the  appellant  sold 
to  the  Friday  Canning  Company  certain  goods,  wares  and 
merchandise,  consisting  of  lacquer,  turpentine,  and  lac- 
quer shading,  aggregating  in  all  the  sum  of  $208.98. 
The  sale  was  made  under  the  following  circumstances: 
Early  in  the  month  of  July,  1898,  Mr.  Friday  went  to  the 
place  of  business  of  the  appellant,  in  the  city  of  Seattle, 
and  stated  that  he  would  require  some  lacquer  and  tur- 
pentine, to  be  used  at  his  cannery  at  Stanwood,  and  made 
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inquiries  as  to  the  price,  and  placed  a  verbal  order  for 
five  barrels  of  lacquer  and  ten  cases  of  turpentine.  At 
the  time,  he  stated  it  would  be  about  two  weeks  before 
he  would  want  the  goods,  and  that  he  would  advise  the 
appellant  when  to  ship.  Appellant  told  Mr.  Friday  that 
it  would  sell  him  the  goods,  stating  the  price,  to  be  paid 
for  on  delivery  in  cash.  Two  weeks  after  that,  Mr.  Fri- 
day personally  ordered  the  goods  to  be  forwarded.  The 
goods  were  shipped  on  the  16th  of  July,  1898.  Mr. 
Friday  stated,  either  at  the  time  the  order  was  placed  or 
when  he  ordered  the  goods  to  be  forwarded,  that  he  had 
$4,000  in  the  bank  to  pay  for  his  supplies,  and  that  the 
goods  would  be  paid  for  when  delivered.  When  the 
goods  were  ordered  to  be  forwarded,  Mr.  Friday  wanted 
the  appellant  to  make  up  a  bill  for  the  goods.  The  ap- 
pellant told  him  it  could  not  do  it  then  until  it  found  out 
the  number  of  gallons.  A  bill  of  the  goods  was  sent  to 
Mr.  Friday,  for  him  to  send  a  check  covering  the  price. 
The  appellant  knew  nothing  about  the  financial  condition 
of  the  Friday  Canning  Company  at  the  time  of  forward- 
ing the  goods,  only  as  represented  by  Mr.  Friday,  and. 
he  stated  that  they  had  $4,000  cash  in  the  bank  to 
conduct  their  business.  The  goods  were  sent  to  Stanwood 
by  boat.  The  shipping  receipts  were  the  ordinary  re- 
ceipts, such  as  boats  usually  use.  No  instructions  were 
given  to  the  carrier  about  receiving  payment  for  the  goods 
before  delivering  them  to  the  canning  company  or  to 
Mr.  Friday.  The  goods  were  billed  in  the  name  of  Mr. 
Friday.  When  they  reached  Stanwood  they  were  placed 
in  the  steamboat  warehouse,  in  the  charge  of  a  wharfinger 
independent  of  the  carrier  and  the  canning  company. 
The  freight  was  not  paid.  No  demand  was  made  for  the 
freight  as  a  condition  of  their  delivery  to  the  canning 
company.  There  were  five  barrels  of  lacquer  and  thir- 
teen packages  of  lacquer  shading  and  turpentine.     The 
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canning  company's  establishment  was  about  two  hundred 
and  fifty  feet  from  the  warehouse.  The  wharfinger  gave 
to  the  foreman  of  the  canning  company  a  key  to  the 
warehouse,  to  get  the  goods  when  he  might  want  them 
and  as  he  chose,  and  he  took  just  what  he  wanted,  and  as 
he  could  handle  them.  The  foreman  did  not  remove  all 
of  the  goods  from  the  warehouse,  because  the  material 
was  inflammable  and  he  had  no  room  in  the  cannery 
proper  for  the  goods.  He  did,  however,  between  the 
2d  and  4th  of  August,  1898,  remove  one  barrel  of  lacquer 
and  seven  packages  of  turpentine  and  lacquer  shading, 
and  mixed  a  portion  up,  to  be  used  in  the  cannery.  No 
storage  was  paid  to  the  wharfinger.  The  wharfinger  per- 
mitted the  goods  to  be  taken  out  without  the  freight  being 
paid  on  them,  and  no  claim  was  made  for  the  freight  at 
that  time,  and  that  was  a  custom  of  almost  daily 
occurrence  as  to  all  goods;  and  the  wharfinger  stated  he 
could  not  say  whether  he  would  let  any  more  go,  or  not, 
than  those  taken  by  the  foreman,  without  the  freight  being 
paid,  but  that  he  would  not  have  permitted  the  removal 
of  a  considerable  portion  without  the  payment  of  the 
freight.     The  foreman  was  asked: 

''What  kind  of  an  understanding  did  you  have  with  him 
[the  wharfijiger]  about  you  taking  goods  out?  Ans. 
Well,  he  doesnH  stay  at  the  wharf,  you  know,  all  the 
while;  and  he  has  other  business,  and  so  that  I  wouldn't 
have  to  be  running  after  him,  or  he  running  after  me,  I 
told  him  I  would  take  them  as  I  wanted  them.  He  says, 
'All  right,  here  is  a  key;  go  down  and  get  them  as  you 
want  them.' " 

The  wharfinger  had  never  received  any  instructions  to 
retain  the  goods  until  the  purchase  price  was  paid,  or 
until  the  freight  was  paid.  It  may  be  fairly  presumed 
from  the  evidence  that  the  statements  of  Mr.  Friday 
touching  ability  to  pay  for  the  goods  on  delivery,  and  as 
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to  money  on  deposit  in  the  bank  for  that  purpose,  were 
untrue.  On  or  about  August  18,  1898,  the  Friday  Can- 
ning Company  ceased  operations,  and  about  that  time 
Mr.  Friday  informed  the  foreman  that  they  were  unable 
to  pay  their  bills.  The  foreman  left,  and  subsequently 
instituted  the  proceedings  which  resulted  in  the  appoint- 
ment of  the  receiver.  On  the  23d  or  24th  of  August, 
1898,  the  appellant  sent  its  agent  to  Stanwood  with  in- 
struction to  get  the  cash  for  the  goods  or  the  goods. 
When  he  arrived  there,  Mr.  Friday  told  him  they  were 
insolvent;  and,  Mr.  Friday  consenting,  the  agent  of  ap- 
pellant took  the  goods  that  remained  in  the  warehouse 
and  the  goods  that  were  at  the  cannery,  and  the  mixture 
from  the  goods,  paid  or  assumed  to  pay  the  wharfinger 
the  freight,  wharfage  and  storage  charges,  and  re-shipped 
the  goods  back  to  the  appellant.  The  appellant  then 
credited  the  Friday  Canning  Company  with  them  on  its 
books.  The  testimony  of  the  appellant,  as  well  as  the 
testimony  of  the  respondent,  fuUy  sustains  the  verdict  of 
the  jury  that  the  value  of  the  goods  when  they  were  taken 
by  the  appellant  was  $165. 

This  action  was  brought  by  the  respondent  to  recover 
from  W.  P.  Fuller  &  Co.  the  value  of  the  property  taken 
away  from  the  canning  company  after  it  became  insol- 
vent, upon  the  theory  that  aU  of  the  property  of  the 
Friday  Canning  Company,  upon  its  becoming  insolvent, 
became  a  trust  fund  in  the  hands  of  its  officers  for  the 
benefit  of  all  its  creditors.  To  the  complaint  appellant 
put  in  several  defenses:  That,  after  the  shipment  of 
said  goods,  appellant  learned  of  the  insolvency  of  re- 
spondent, and  retook  said  goods  while  still  in  the  ware- 
house of  the  conmion  carrier ;  that  respondent  had  agreed 
to  pay  for  the  goods  so  sold  to  it  by  appellant  in  cash  on 
delivery,  and  that  respondent  did  not  pay  as  agreed ;  that 
at  the  time  of  the  purchase  of  these  goods  the  Friday 
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Caiming  Company  was  insolvent;  that  its  insolvency  was 
known  to  its  officers  and  agents^  and  unknown  to  appel- 
lanty  and  that  said  contract  was  made,  and  said  goods 
obtained^  with  the  intention  on  the  part  of  the  Friday 
Canning  Company  to  defraud  appellant,  and  not  to  pay 
it  therefor.  Appellant  also  alleged  that  a  few  packages 
of  the  goods  shipped  the  Friday  Canning  Company  had 
been  removed  from  the  warehouse  of  the  common  carrier 
without  its  knowledge  or  consent,  and  fraudulently,  with- 
out the  payment  of  freight  or  payment  to  appellant.  To 
this  answer  a  general  denial  was  interposed  by  the  plain- 
tiff, and  upon  the  issues  thus  formed  the  trial  was  had. 
Xo  motion  for  a  non-suit  was  made  at  the  time  of 
trial,  but,  after  all  the  evidence  was  in,  counsel  for  the 
defendant  challenged  the  legal  sufficiency  of  all  the  evi- 
dence, and  upon  one  ground  alone  asked  that  the  court 
direct  a  verdict  for  the  defendant. 

The  sole  ground  of  the  motion  for  peremptory  instruc- 
tion was  that  the  title  to  the  goods  sold  by  the  defendant 
to  the  Friday  Canning  Company  had  never  passed  to  the 
Friday  Canning  Company,  under  what  its  counsel  as- 
sumed to  be  a  conditional  sale  contract.  After  hearing 
the  argument  on  this  motion,  the  court  was  of  the  opin- 
ion that  a  verdict  should  be  directed,  but  that  it  should 
be  against  the  defendant,  with  the  right,  however,  to 
the  defendant  to  have  the  amount  of  the  verdict  to  be 
rendered  fixed  by  the  jury.  Under  appropriate  instruc- 
tions to  that  end,  the  jury  retired  to  consider  their  ver- 
diet,  and  subsequently  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $165.  From  the  judgment  en- 
tered thereon,  proper  exceptions  having  been  saved,  this 
appeal  is  prosecuted. 

The  allegation  of  the  answer  as  to  the  sale  is  that  the 
appellant  sold  the  goods  to  be  paid  for  in  cash  on  delivery 
at  Stanwood.    The  proof  is  that  the  goods  were  sold  to  be 
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paid  for  on  delivery  in  cash.  Nothing  was  said  about 
delivery  at  Stanwood.  There  is  no  allegation  in  the 
answer  as  to  the  representations  touching  the  ability  and 
funds  on  deposit  to  pay  bills,  or  touching  the  $4,000 
on  deposit  in  the  bank.  The  representations  were  not  an 
integral  part  of  the  contract,  and  proof  concerning  them 
was  immaterial,  because  the  goods  were  to  be  paid  for 
on  delivery.  Had  these  representations  been  made  as 
means  to  secure  possession  of  the  goods,  a  different  ques- 
tion would  arise,  under  proper  pleadings.  From  the  fact 
that  credit  was  given  to  the  Friday  Canning  Company 
for  the  value  of  the  goods  returned,  on  the  return  of  the 
goods,  it  would  seem  that  they  were  charged  to  the  can- 
ning company  when  they  were  shipped.  When  the  goods 
were  shipped,  and  at  no  time  thereafter,  was  there  a 
reservation  by  the  appellant  of  title  to  the  property  until 
the  purchase  money  should  be  paid.  It  was  more  than 
a  month  after  the  shipment  before  any  demand,  and  such 
demand  was  not  made  until  appellant  knew  that  the  Fri- 
day Canning  Company  was  insolvent.  It  is  clear  from  the 
evidence  that  appellant  not  only  intended  to  deliver  pos- 
session of  these  goods,  but  to  pass  the. title  without  any 
reservation.  We  think  the  law  is  well  settled  that,  where 
the  contract  is  to  sell  for  cash  on  delivery,  and  the  seller 
makes  an  unconditional  delivery  without  receiving  the 
cash,  he  waives  the  condition  of  cash  payment  and  the 
title  passes  to  the  purchaser.  There  was  no  fraud  or  mis- 
take as  to  the  delivery.  Says  the  supreme  court  of 
Maryland,  "Although  the  sale  was  for  cash,  yet  if  the 
delivery  of  the  goods  was  made  unconditionally  and  with- 
out fraud  or  mistake,  the  title  to  the  goods  thereby  be- 
came vested  in  the  vendees,  notwithstanding  the  cash  was 
not  in  fact  paid."  Foley  v.  Mason.  6  Md.  49;  Hender- 
son V,  Lauck,  21  Pa.  St.  359;  Thompson  v.  Wedge,  50 
Wis.  642  (7  N.  W.  560) ;  Singer  Mfg.  Go.  v.  Sammons, 
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49  Wis.  319  (5  K  W.  788).  The  crucial  question  is, 
was  there  an  actual  delivery  of  the  goods  to  the  canning 
company?  We  think  there  was.  While  it  is  true  that 
the  freight  was  not  paid,  notwith^.tanding  this  fact  abso- 
lute dominion  and  control  passed  from  the  wharfinger  to 
the  canning  company.  They  were  given  an  independent 
key  to  the  warehouse,  and  took  the  goods,  as  they  de- 
sired to  use  them,  indiscriminately  from  the  entire  ship- 
ment. It  was  held  in  the  case  of  Buckley  v.  FurtUss,  16 
Wend.  137,  cited  by  the  appellant,  that  a  delivery  of 
goods  to  the  carrier  was  a  delivery  to  the  purchaser,  and 
that  while  they  were  being  transmitted  to  the  purchaser, 
and  before  actual  possession  by  the  purchaser,  the  right 
of  stoppage  vn  transitu  existed,  but  that  when  they  came 
into  the  actual  possession  of  the  purchaser,  or  are  placed 
under  circumstances  equivalent  to  actual  possession,  that 
right  was  at  end.  The  goods  in  this  case,  after  the  key 
of  the  warehouse  was  given  to  the  foreman,  with  the 
privilege  of  taking  the  goods  as  he  might  desire  them, 
and  he  exercised  that  right,  passed  into  the  actual  custody 
of  the  purchaser;  and  from  that  on  the  purchaser  was 
liable  for  the  storage  charges,  and,  no  doubt,  could  have 
sued  the  warehouseman  for  their  loss.  The  case  of  Buch- 
ley  v.  Fumiss,  supra,  sustains  this  view.  There  was  noth- 
ing in  the  testimony  of  the  wharfinger  in  any  way  con- 
tradicting the  testimony  of  the  foreman.  His  testimony, 
as  far  as  it  goes,  is  corroborative  of  the  foreman's  tes- 
timony. We  hold  that  under  the  special  circumstances 
of  this  case,  the  possession  of  the  wharfinger  after  he  gave 
the  key  to  the  foreman  of  the  purchaser,  was  the  posses- 
sion of  the  vendee.  In  such  a  case,  all  the  cases  cited  by 
the  appellant  hold  that  the  right  of  stoppage  does  not 
exist. 

When  the  evidence  was  aU  in,  counsel  for  the  appellant 
was  of  the  opinion  that  on  the  question  of  the  sale  and  de- 
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livery  there  was  no  question  to  go  to  the  jury.     In  stat- 
ing his  motion,  he  says: 

^^Mr.  Seymour  goes  upon  the  witness-stand  and  states 
what  the  contract  of  sale  between  Mr.  Friday,  or  the 
Friday  Canning  Company,  and  Fuller  &  Company  waa. 
jS'ow,  what  is  it  i  He  says  they  were  sold  to  be  paid  for 
in  cash  upon  delivery.  I  contend,  your  honor,  that  goods 
sold,  to  be  paid  for  upon  delivery,  as  a  matter  of  law, 
means  that  the  title  does  not  pass  until  the  goods  have 
been  paid  for;  in  other  words,  that  delivery  and  pay- 
ment go  hand  in  hand.  You  cannot  have  the  one  com- 
pleted without  the  other;  and  the  authorities,  I  think, 
bear  me  out  on  that  proposition.  Now,  the  reason  that 
I  ask  for  an  instructed  verdict  at  this  time,  upon  that 
theory  of  the  case,  is  that  nobody  has  contradicted  Mr. 
Seymour — nobody  has  attempted  to  contradict  him.  His 
testimony  stands  alone  before  the  court,  and  there  is  noth- 
ing for  the  jary  to  determine.  The  court  is  compelled  to 
instruct  the  jury,  that,  if  these  goods  were  sold  for  cash 
on  delivery,  we  are  entitled  to  a  verdict,  because  we  took 
the  identical  goods  that  we  had  conditionally  parted  with. 
We  sent  the  agent  and  representative  of  W.  P.  Fuller  & 
Company  to  Stanwood.  He  takes  the  very  goods  that  we 
had  parted  with,  and  which  the  testimony  shows  were 
never  paid  for,  only  in  part.  I  don^t  care  whether  there 
was  a  completed  delivery,  or  whether  there  was  not.  Now, 
under  the  testimony  in  this  case,  if  I  am  right  upon  that 
proposition  of  law,  the  mere  fact  of  goods  sold  to  be  paid 
for  upon  delivery  is  conclusive  and  binding  upon  this 
court." 

The  court  below  entertained  the  same  view  of  the  law 
that  we  entertain  and  ruled  that  the  sale  was  a  com- 
pleted one;  that  the  only  question  for  the  jury  was  the 
value  of  the  goods  taken  by  the  appellant,  and  submitted 
that  question  alone  to  the  jury.  The  court  acted  correct- 
ly. The  legal  sufficiency  of  the  evidence  was  challenged 
by  this  motion,  and  it  was  the  duty  of  the  court  to  decide, 
as  a  matter  of  law,  its  effect.     In  Cfrigsby  v.  Western 
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Union  Tel.  Co.,  5  S.  Dak.  561   (59  N.  W.  734),  the 
court  says: 

"It  moved  the  court  to  direct  a  verdict  in  its  favor. 
This  was  a  concession  that  there  was  no  question  in  the 
case  but  one  of  law,  which  it  was  the  duty  of  the  court  to 
decide.  The  court  adopted  the  very  theory  which  appel- 
lant asked  it  to  adopt,  and  took  this  case  from  the  jury. 
That  it  decided  the  law  question  adversely  to  it,  ought 
not  to  put  appellant  in  a  position  to  now  assert,  as  against 
the  ground  and  theory  of  his  motion,  and  without  any 
request  to  have  the  case  submitted  to  the  jury,  that  there 
was  a  question  of  fact  for  the  jury,  and  that  it  was  error 
for  the  court  to  grant  its  motion,  and  decide  the  case  as 
a  question  of  law  only.*' 

Barnes  v.  Ferine,  12  N.  T.  18 ;  Winchell  v.  Hicks,  18 
X.  Y.  565;  Leggett  v.  Hyde,  58  N.  Y.  275  (17  Am.  Eep. 
244)  ;  Northam  v.  International  Ins.  Co.,  61  N.  Y.  Supp. 
45;  Ranhen  v.  Donovan,  61  N".  Y.  Supp.  542;  Schreyer 
V.  Jordan,  61  K  Y.  Supp.  889. 

In  the  case  of  Merchants'  Bank  v.  State  Bank,  10  Wall. 

637,  Justice  Swaynb  says: 

"The  practice  is  a  wise  one.  It  saves  time  and  costs; 
it  gives  the  certainty  of  applied  science  to  the  results  of 
judicial  investigation;  it  draws  clearly  the  line  which 
separates  the  provinces  of  the  judge  and  jury,  and  fixes 
where  it  belongs  the  responsibility  which  should  be  as- 
sumed by  the  court.** 

Baltimore  &  0.  8.  W.  By.  Co.  v.  Conoyer,  149  Ind. 
524  (48  N.  E.  852) ;  Krautman  v.  Friedman,  57  K  Y. 
Supp.  84;  Hathaway  v.  East  Tennessee  V.  &  Q.  R.  R., 
29  Fed.  491. 

It  is  claimed  that  the  court  erred  in  compelling  the 
counsel  for  appellant  to  drop  the  examination  of  the  wit- 
ness Seymour  on  the  question  of  market  value,  and  in 
using  the  language  he  did  in  the  presence  of  the  jury. 
On  the  re-direct  examination  of  Mr.  Seymour,  a  witness 
for  the  appellant,  the  following  took  place: 
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**Q.  Mr.  Seymour,  the  court  asked  you,  just  now,  what 
was  the  value  of  that  blended  lacquer  at  the  cannery;  I 
will  ask  you  what  was  the  market  value  of  the  blended 
lacquer  at  the  cannery  in  Stanwood  at  that  time? 

Mr.  Tucker :    Up  there  at  the  cannery,  to  a  cannery  f 

Mr.  McCord:  No,  sir;  what  was  the  market  value  of 
it  in  Stanwood,  at  the  cannery,  at  that  time  ? 

Mr.  Tucker:  Object,  as  not  proper  question^  and  it  is 
not  a  question,  in  this  instance,  as  to  what  the  market 
value  was,  etc. 

A.  It  was  worth  that  amount  of  money  if  it  could  be 
used — a  person  had  use  for  it. 

Q.  Was  there  any  market  value  for  it  at  the  cannery 
at  that  time  ? 

A.     There  would  be  no  market  value  for  it. 

Mr.  Tucker:    We  still  object,  your  honor. 

Q.  Did  it  have  a  value  to  anybody  in  the  open  market, 
engaged  in  the  canning  business  at  that  point,  or  at  other 
points  ? 

Mr.  Tucker:    I  object — 

The  Court:  If  it  had  in  the  open  market  to  persons 
engaged  in  canning  at  that  point  or  other  points. 

Mr.  Tucker:  As  modified  by  the  court,  I  have  no  ob- 
jection. 

Q.     Was  there  any  sale  for  it? 

The  Court :  What  that  lacquer,  mixed  as  it  was,  would 
bring  if  it  was  owned  by  a  party  who  was  willing  to  sell 
it,  but  was  not  under  obligation  to  sell  it,  if  it  was  pur- 
chased by  one  who  wanted  it^  but  didn't  have  to  have  it — 
what  would  it  bring  in  cash  ? 

Mr.  McCord:  Object  to  the  question  as  incompetent, 
irrelevant  and  immaterial,  and  not  properly  stated. 

The  Court:    That  is,  if  you  know? 

A.  It  would  be  worth  35  cents  a  gallon  to  a  canner, 
if  you  could  find  a  purchaser  for  it. 

The  Court :  My  question  is  this — ^I  want  to  get  through. 
with  this  question  of  market  value :  What  would  it  bring 
in  cash  if  it  were  bought  by  a  man  who  wanted  it,  but 
didnH  have  to  have  it,  and  were  eold  by  a  man  who  was 
willing  to  sell  it,  but  didn't  have  to  sell  it — ^now  what 
would  it  bring  in  cash  ? 
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Mr.  McCord:  I  still  renew  my  objection  to  the  ques- 
tion. 

A.  I  don't  think  you  could  dispose  of  it  in  that  condi- 
tion. 

The  Court:  You  think  if  a  man  owned  it^  wanted  to 
sell  it,  but  didn't  have  to  sell  it,  and  there  was  a  man 
that  wanted  to  buy  it,  but  didn't  have  to  buy  it,  that  it 
would  have  no  cash  value  i 

Mr.  McCord:     I  object  to  the  question. 

The  Court:  You  gentlemen  have  been  at  this  thing 
around  here  of  market  value  long  enough.  I  am  going 
to  ask  the  question  which  I  think  he  ought  to  answer. 

Mr.  McCord:  I  simply  want  to  note  an  objection  to 
the  court's  inquiry  that  your  honor  has  already  put.  I 
object  because  the  question  is  leading,  incompetent,  and 
immaterial,  and  the  witness  has  already  shown  that  that 
kind  of  material  has  no  market  value,  and  it  cannot  be 
sold ;  no  cannery  has  ever  bought  it. 

The  Court:    Can  you  answer  that  quesstion? 

A.     I  cannot 

The  Court :  We  will  pass  from  that  subject,  if  you  want 
to  ask  this  witness  any  more  questions.  This  Court  and 
jury  have  got  something  to  do  besides  sitting  here  and 
have  counsel  beat  around  the  bush.  You  may  have  an 
exception  to  that  remark — ^both  exceptions. 

Mr.  McCord :    That  is  all. 

Mr.  Tucker:     That  is  all." 

It  was  improper  for  the  court  to  take  the  examination 
of  the  witness  out  of  the  hands  of  the  attorneys  in  the 
manner  it  did,  and  to  indulge  in  the  remarks  about  coun- 
sel beating  i^round  the  bush.  There  is  nothing  in  the 
records  showing  that  the  character  of  the  examination 
indulged  in  by  the  court  was  necessary,  and  certainly  the 
remarks  were  highly  improper.  Ordinarily  such  an  ex- 
amination by  tke  court  would  have  its  influence  on  the 
minds  of  the  jury,  prejudicial  to  the  party  calling  the  wit- 
ness. This  court  in  the  case  of  State  v.  Crotts,  22  Wash. 
245  (60  Pac.  404)  has  condemned  this  practice.  The 
injury  in  this  case  was  not  prejudicial,  however.     The 
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witness  had  answered  in  his  direct  examination  that  the 
mixture  was  worth  36  cents  per  gallon  at  the  cannery 
when  taken,  and  this  is  about  the  value  the  jury  must 
have  put  upon  it  in  arriving  at  their  verdict.  The  entire 
cost  of  the  goods  when  they  were  delivered  was  $203.98. 
There  was  no  showing  that  they  had  depreciated  in  value. 
The  verdict  of  the  jury  was  for  $165.  Mr.  Seymour  was 
an  intelligent  and  not  an  unwilling  witness,  and  was  the 
person  who  sold  the  goods  in  the  first  instance,  and  cer- 
tainly knew  their  value ;  and,  when  he  answered  on  cross- 
examination,  that  the  mixture  was  worth  35  cents  per 
gallon  at  the  cannery,  he  meant  just  what  he  said. 

We  think  the  judgment  of  the  lower  court  should  be 
affirmed,  and  it  is  so  ordered,  with  costs  to  respondent 
on  this  appeal. 

Dunbar,  C-  J.,  and  Andebs,  Reavis  and  Ftti-lbbton, 
»TJ.  concur. 


[No.  8588.    Decided  August  26,  1900.] 

^j98  LiLLiE  M.  Tbowbbidqe,  Appellant,  v.  Fbbd  M.  Spinning 

^  3§  et  al..  Respondents. 

ACTION  ON  FOBSIGN    JTTDOIOSNT — JUBISDICTION    OF  COURT     BENDEB- 
ING  JTTBGiaSNT — JUDICIAL  NOTICE. 

Where  an  action  is  brought  In  this  state  upon  a  judgment 
for  aUmony  rendered  in  another  state,  the  courts  of  this  state 
wiU  take  Judicial  notice  of  the  local  laws  of  such  state,  and 
that  they  confer  Jurisdiction  upon  the  court  from  which  the 
record  comes  to  render  the  Judgment  sued  upon. 

f>AME — ^JUBISDICTIONAI.  FACTS — PLEADING. 

In  an  action  upon  a  Judgment  of  another  state,  rendered 
by  a  court  of  general  jurisdiction,  it  is  unnecessary  to  allege 
jurisdictional  facts,  since  any  want  of  Jurlsdlcition  affecting 
the  validity  of  the  Judgment  is  a  matter  to  be  eet  up  by  answer. 
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;iUD6MENTS — ^AWABD  OP  ALIMONY  IN  GBOSS — ^FINALITY  OP  DECBEE. 

A  Judgment  in  divorce  proceedings  awarding  alimony  in 
gross,  wliicli,  by  statute,  is  made  a  general  lien  on  the  realty 
of  the  Judgment  debtor,  as  in  the  case  of  other  Judgments, 
constitutes  a  Anal  judgment  of  that  state,  although  the  court 
rendering  it  may,  on  the  application  of  either  party,  make 
such  alteratio:i  from  time  to  time  as  to  the  allowance  of  ali- 
mony as  may  be  proper,  to  which  the  courts  of  other  states 
are  required,  by  the  constitution  of  the  United  States  and  the 
act  of  congress  pursuant  thereto,  to  give  full  faith  and  credit 

GABlVISHlfENT — GARNISHEE'S  CONTBOL  OF  PROPEBTY — SAFE  DEPOSIT 
BOXES. 

A  corporation  which  conducts  a  safe  deposit  vault  business 
by  renting  to  individuals  boxes  in  the  vault  which  can  only 
be  opened  by  the  use  of  two  keys — one  a  master's  key,  in  the 
possession  of  the  corporation  and  the  other  a  private  key,  in 
the  possession  of  the  renter  of  the  box — is  subject  to  garnish- 
ment in  an  action  against  the  latter,  under  Bal.  Code,  §  5404, 
which  provides  that  "should  it  appear  from  the  garnishee's 
answer  or  otherwise  that  the  garnishee  has  in  his  possession 
or  under  his  control,  or  had  when  the  writ  was  served,  any 
personal  property  or  effects  of  the  defendant  liable  to  execu- 
tion, the  court  shall  render  a  decree  requiring  the  garnishee 
to  deliver  up  to  the  sheriff  on  demand  such  personal  property 
or  effects  or  so  much  of  them  as  may  be  necessary  to  satisfy 
the   plaintiff's   claim. 

Appeal  from  Superior  Court,  King  County. — Hon.  E. 
J>.  Benson,  Judge.     Reversed. 

E.  F.  Blaine  and  Tucker  &  Hyland,  for  appellant. 

That  appellant's  form  of  action  is  the  proper  one  upon 
a  decree  awarding  alimony  in  gross,  where  an  action  is 
brought  upon  the  same  in  a  sister  state,  we  cite  Kunze  v. 
Kunze,  68  X.  W.  391  (59  Am.  St.  Rep.  857). 

That  the  judgment  rendered  in  the  state  of  Missouri 
was  a  final  judgment  upon  which  an  action  at  any  time 
might  be  maintained  in  a  sister  state^  we  cite  the  follow- 
ing authorities,  all  being  decisions  rendered  in  divorce 
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proceedings  in  which  alimony  had  been  awarded,  and, 
upon  judgments  so  awarding  it,  actions  were  commenced 
and  successfully  prosecuted  in  sister  states:  Barber  v. 
Barber,  21  How.  582  (16  L.  ed.  226);  Allen  v.  Allen, 
100  Mass.  373;  Howard  v,  Howard,  15  Mass.  196;  Rog- 
ers V,  Rogers.  15  B.  Mon.  364;  Bullock  v.  Bullock,  81 
Atl.  1024  (46  Am.  St.  Eep.  528,  27  L.  R.  A.  213); 
Hansford  v.  Van  Auken,  79  Ind.  302 ;  Becknell  v.  Beck- 
7iell  110  Ind.  42  (10  N.  E.  414) ;  Brisbane  v.  Dobson, 
50  Mo.  App.  170;  Dow  v.  BlaJce,  148  111.  76  (39  Am.  St. 
Rep.  156) ;  Bennett  v.  Bennett^  1  Deady,  299.  Courts  of 
states  having  statutes  similar  to  the  statute  of  Missouri 
have  held  judgments  like  the  one  in  the  case  at  bar  to  be 
final.  It  has  also  been  held  that  an  action  on  a  judgment 
of  a  court  of  competent  jurisdiction  may  be  maintained 
in  another  state,  notwithstanding  an  appeal  has  been  taken 
and  is  still  pending.  Shaw  v.' Shaw,  59  HI.  App.  268; 
Plaster  v.  Plaster,  47  111.  290;  Beard  v.  Beard,  78  K 
W.  255;  Sammis  v.  Medbury,  14  R.  I.  214;  Olney  v. 
Watts,  43  Ohio  St.  500  (3  N.  E.  354) ;  Smith  v.  Smith, 
45  Ala.  264;  Webster  v.  Webster.  64  Wis.  438;  Howell 
V.  Howell  104  Cal.  45  (43  Am.  St.  Rep.  70) ;  Bennett 
V.  Bennett,  3  Fed.  Cas.  No.  1318 ;  Hardin  v.  Hardin,  38 
Tex.  616;  Taylor  v.  Shew,  39  Cal.  536  (2  Am.  Rep. 
478)  ;  Fries  v.  Fries,  1  McArthur  (D.  0.)  291.  A  de- 
cree in  gross  becomes  the  absolute  property  of  the  party 
in  whose  favor  it  is  granted.  Miller  v.  Clark,  23  Ind. 
370;  Dinet  v.  Eigenmunn,  80  HI.  274;  Petersine  v. 
Thomas,  28  Ohio  St.  596. 

Parties  controlling  safe  deposit  vaults  are  bailees  of 
aU  property  in  their  vaults  belonging  to  third  parties 
renting  boxes  therein.  Lockwood  v.  Manhattan  Storage 
&  Warehouse  Co.,  50  N.  Y.  Supp.  974;  Roberts  v. 
Stuyvesant  Safe  Deposit  Co.,  123  N.  T.  57  (25  K  E. 
294,  20  Am.  St.  Rep.  718,  9  L.  R.  A.  438)  :  15  Banking 
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Law  Jour.  559 ;  Hooper  v.  Day,  19  Me.  56  (36  Am.  Dec. 
734);  Burlingame  v.  Bell,  16  Mass.  318;  United  States 
V.  Graff,  67  Barb.  310 ;  48  Cent.  Law  Jour.  207. 

John  0.  Oray  and  John  N.  Perkins,  for  respondent 
Spinning. 

"Jurisdiction  over  the  subject  of  divorce  is  a  special 
authority  not  recognized  by  the  common  laW;  and  its  pro- 
ceedings in  relation  to  it  stand  on  the  same  footing  with 
those  of  courts  of  limited  and  inferior  jurisdiction;  so 
that  its  powers  in  the  case  must  be  shown,  and  appear  to 
have  been  strictly  pursued."  Kelley  v.  Kelley,  161  Mass. 
Ill  (25  L.  E.  A.  806,  42  Am.  St.  Kep.  889)  ;  Commovr 
wraith  V.  Blood,  97  Mass.  538;  Northcut  v.  Lemery,  8 
Ore.  316;  Van  Fleet,  Collateral  Attack,  §  840. 

A  decree  against  the  plaintiff  on  a  cross  bill  without  no- 
tice is  void.  Van  Fleet,  Collateral  Attack,  §  495,  and 
cases  cited;  Wade,  Xotice,  §  1083. 

"No  judgment  is  to  be  given  any  greater  effect  else- 
where than  It  had  in  the  jurisdiction  in  which  it  origin- 
ated." Freeman,  Judgments,  §  221;  Suydam  v.  Barber, 
18  ]Sr.  Y.  468  (75  Am.  Dec.  254) ;  Wood  v.  Wathinson, 
17  Conn.  500  (44  Am.  Dec.  562) ;  Rogers  v.  Coleman, 
3  Am.  Dec.  733 ;  2  Black,  Judgments,  §  861. 

"An  alimony  decree  has  in  most  of  our  states  only  a 
sort  of  interlocutory  force,  is  liable  to  be  varied  from  time 
to  time  by  the  court  which  pronounced  it  and  is  enforce- 
able only  on  process  issuing  from  such  court."  2  Bishop, 
Marriage,  Div.  and  Sep.,  §  847;  Van  Fleet,  Collateral 
Attack,  §  649;  Brown,  Divorce,  p.  278.  And  generally, 
on  the  subject  of  foreign  decrees  for  aUmony,  see  Battey 
i\  Uolbrook,  11  Gray,  212;* Barber  v.  Barber,  2  Pin. 
297;  Van  Bnskirk  v.  Mulock,  18  K  J.  Law,  184;  Still- 
num  V.  Stillman,  99  HI.  196  (39  Am.  Kep.  21). 

George  E.  de  Steiguer,  for  respondent  National  Bank 
of  Commerce: 


52  TROWBRIDGE  v.  SPINNING. 

Opinion  of  the  Court — Whitby  J.  [23  Wash. 

*  The  question  arises  whether  the  bank  leasing  the  safe 
deposit  box  has  such  control  or  possession  of  the  con- 
tents thereof  as  wiU  render  it  subject  to  a  writ  of  gar- 
nishment. The  bank  has  no  possession,  for  two  reasons: 
(1)  Possession  implies  exclusive  enjoyment.  Sullivan  v. 
Sullivan,  66  N.  Y.  37;  (2)  there  is  not  that  element  of 
intent  necessary  to  constitute  possession  in  the  bank. 
Bouvier's  Law  Diet.,  title,  "Possession."  Mere  physical 
power  to  interfere  with  the  rightful  owner  is  not  "con- 
trol" ;  and  certainly  could  not  be  considered  control,  in  a 
legal  sense,  where  that  physical  power  is  exercised,  not 
by  virtue  of  any  right,  but  in  defiance  of  right.  Bank  of 
Monroe  v,  Gijford,  44  N.  W.  558. 

The  only  case  we  have  found  in  which  the  right  of 
garnishment  of  a  safe  deposit  vault  has  been  considered 
is  Qregg  v.  NUson,  8  Phila.  191,  1  Legal  Gazette,  128 
(cited  and  discussed  in  Drake  on  Attachments  (5th  ed., 
§  451a)  ;  9  Harvard  Law  Kev.  138.  A  garnishee  who 
has  not  the  right  nor  the  power  (except  bj  committing 
trespass)  to  take  possession  of  the  defendant's  property 
is  not  under  obligation  to  deny  the  defendant  access 
thereto  until  the  determination  of  the  action,  in  order 
that  an  execution  may  be  made  effective.  Andrews  v. 
Ludlow,  5  Pick.  28;  Smalley  v.  Miller,  32  N.  W.  187; 
Drake  v.  Catlin,  18  Wash.  316 ;  Wooding  v.  Puget  Sound 
National  Bank,  11  Wash.  527. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  amended  complaint  in  this  action, 
omitting  the  formal  parts,  is  as  follows: 

^That  at  all  the  times  herein  mentioned  the  circuit 
court  of  the  city  of  St.  Louis,  in  the  state  of  Missouri, 
was,  and  ever  since  has  been,  and  now  is,  a  court  of  gen- 
eral jurisdiction  over  matters  in  equity  and  law,  duly  or- 
ganized and  existing  under  and  bv  virtue  of  the  laws  of 
said  state.     That  on  the  25th  day  of  June,  1895,  the  de- 
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fendant  above  named,  Fred  M.  Spinning,  commenced  an 
action  in  said  circuit  court  of  the  city  of  St.  Louis,  as 
plaintiff,  against  Lillie  M.  Spinning,  she  being  the  plain- 
tiff here  who  at  that  time  was  the  wife  of  said  Fred  M. 
Spinning,  as  defendant,  by  filing  his  petition  therein, 
which  said  action  was  entitled  as  follows,  to-wit :  'In  the 
circuit  court  of  the  city  of  St.  Louis,  October,  1895, 
Fred  M.  Spinning,  plaintiff,  v.  Lillie  M.  Spinning,  de- 
fendant.' That  upon  the  filing  of  said  petition,  the  clerk 
of  said  court  on  the  25th  day  of  June,  1895,  duly  issued 
a  summons,  commanding  the  defendant  therein,  who  is 
the  plaintiff  herein,  to  appear  before  the  judges  of  said 
circuit  court  on  the  first  day  of  the  next  term  thereof, 
to  be  held  in  the  city  of  St.  Louis  at  the  court  house  in 
said  city,  on  the  first  Monday  of  October,  next  following, 
the  dav  of  the  issuance  thereof,  then  and  there  to  answer 
the  complaint  of  Fred  M.  Spinning  as  set  forth,  a  copy 
of  which  was  attached  to  said  summons,  and  said  sum- 
mons was  duly  sealed  with  the  seal  of  said  court  and  at- 
tested by  the  clerk  on  said  day,  and  thereafter  was  duly 
served  upon  the  defendant  herein  named,  personally,  at 
the  city  of  St.  Louis,  in  the  state  aforesaid,  by  the  sheriff 
of  said  county,  by  delivering  a  copy  thereof  with  a  copy 
of  said  petition  to  said  defendant,  personally,  she  being 
the  plaintiff  herein. 

"That  after  the  service  of  process  upon  said  defend- 
ant, the  plaintiff  herein,  said  Lillie  M.  Trowbridge,  ap- 
peared by  her  attorney,  Wm.  McNamee,  and  in  person 
and  thereafter  such  proceedings  were  had  and  done  there- 
in, that  said  Lillie  M.  Trowbridge,  then  Lillie  M.  Spin- 
ning, filed  her  answer  and  cross-complaint  in  said  action 
against  the  daid  Fred  M.  Spinning,  wherein  she  alleges 
that  she  was  the  injured  person,  praying  among  other 
things,  that  she  was  entitled  to  a  decree  of  divorce  and  for 
her  costs  and  alimony;  that  thereafter  and  on  the  29ih 
day  of  January,  1896,  such  other  and  further  proceed- 
ings were  had  in  said  action,  that  a  trial  thereof  was  had 
on  said  day,  wherein  and  whereby  said  court  ordered 
decreed  and  rendered  judgment  therein  against  the  said 
Fred  M.  Spinning,  granting  the  defendant  therein  a  com- 
plete decree  of  divorce,  she  being  the  plaintiff  here,  to- 
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gether  with  judgment  against  said  Fred  M.  Spinning 
for  the  sum  of  $5,000  as  and  ^for  alimony  in  gross,  and 
further  ordered,  adjudged  and  decreed  that  said  Fred  M. 
Spinning  pay  the  costs  of  said  proceeding,  and  that  exe^ 
cution  issue  thereof ;  and  that  said  decree  was  duly  made, 
entered,  enrolled  and  docketed  in  said  court  dissolving 
the  bonds  of  matrimony  and  rendering  judpnent  as  afore- 
said, and  that  no  part  of  said  judgment  and  decree  has 
ever  been  paid. 

"That  under  and  by  virtue  of  die  provisions  of  the  re- 
vised statutes  of  the  state  of  Missouri,  chapt.  28,  page 
360  of  volume  1,  for  the  year  1879,  such  judgment  and 
decree  rendered  as  aforesaid  has  the  force  and  effect  of 
a  judgment  at  law  for  the  payment  of  money.  That 
such  is  the  construction  thereof  and  the  force  and  effect 
to  be  given  to  the  same,  as  determined  by  the  supreme 
court  of  said  state  of  Missouri,  and  such  is  the  law  of 
said  state.  That  by  reason  thereof  plaintiff  is  advised 
and  believes,  and  therefore  alleges,  the  fact  to  be,  and  that 
under  and  by  virtue  of  the  constitution  of  the  United 
States,  section  1,  article  4,  she  has  a  good  right  to  bring 
her  cause  of  action  as  aforesaid  in  the  courts  of  the  state 
of  Washington,  and  to  have  and  recover  of  the  said  de- 
fendant the  sum  of  $5,000  awarded  to  her  as  aforesaid, 
and  that  the  courts  of  the  state  of  Washington  will  give 
the  same  force  and  effect  to  said  decree  as  is  given  there- 
to in  the  state  of  Missouri. 

"Plaintiff  hereby  refers  to  sections  2179,  2180,  2184, 
2185,  of  volume  1,  Revised  Statutes  of  the  State  of  Mis- 
souri, 1879,  and  attaches  hereto  full  and  complete  copies 
of  said  sections  aforesaid,  the  same  being  marked  as  ex- 
hibit A,  and  made  a  part  and  parcel  thereof,  to  all  intents 
and  purposes  as  fully  as  though  copied  at  length  herein." 

The  sections  of  the  Revised  Statutes  of  the  State  of 
Missouri  referred  to  in  section  4  of  the  complaint  are  as 
follows : 

''Sec.  2179.  When  a  divorce  shall  be  adjudged,  the 
court  shall  make  such  order  touching  the  alimony  and 
maintenance  of  the  wife,  and  the  care,  custody  and  main- 
tenance of  the  children,  or  any  of  them,  as  from  the  cir- 
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cumstances  of  the  parties  and  the  nature  of  the  case  shall 
be  reasonable,  and  when  the  wife  is  plaintiff,  may  order 
the  defendant  to  give  security  for  such  alimony  and  main- 
tenance; and  upon  his  neglect  to  give  the  secu- 
rity required  of  him,  or  upon  default  of  him- 
self and  his  securities,  if  any  there  be,  to  pay  or  provide 
such  alimony  and  maintenance,  may  award  an  execution 
for  the  collection  thereof  or  enforce  the  performance  of 
the  judgment,  or  order  by  sequestration  of  property,  or 
by  such  other  lawful  ways  and  means  as  is  according  to 
the  practice  of  the  court.  The  court,  on  the  application 
of  either  party,  may  make  such  alteration  from  time  to 
time  as  to  the  allowance  of  alimony  and  maintenance  as 
may  be  proper,  and  the  court  may  decree  alimony  pending 
the  suit  for  divorce  in  all  cases  where  the  same  would  be 
just,  whether  the  wife  be  plaintiff  or  defendant,  and  en- 
force such  order  in  the  manner  provided  by  law  in  other 
cases. 

"Sec.  2180.  Upon  a  decree  of  divorce  in  favor  of  the 
wife,  the  court  may  in  its  discretion  decree  alimony  in 
gross  or  from  year  to  year.  When  alimony  is  decreed  in 
gross  such  decree  shall  be  a  general  lien  on  the  realty  of 
the  party  against  whom  the  decree  may  be  rendered  as 
in  the  case  of  other  judgments.  When  a  decree  is  for 
alimony  from  year  to  year,  such  decree  shall  not  be  a  lien 
on  the  realty  as  aforesaid,  but  an  execution. in  the  hands 
of  the  proper  officer,  issued  for  the  purpose  of  enforcing 
such  decree,  shall  constitute  a  lien  on  the  real  and  per- 
sonal property  of  the  defendant  in  such  execution  so  long 
as  the  same  shall  lawfully  remain  in  the  possession  of  said 
officer  unsatisfied. 

"Sec.  2184.  No  final  judgment  or  order  rendered  in 
cases  arising  under  tliis  chapter  shall  be  reversed,  annulled 
or  modified  in  the  supreme  or  any  other  court  by 
appeal  or  writ  of  error,  unless  such  appeal  shall  have  been 
granted  during  the  term  of  court  at  which  the  judgment 
or  order  appealed  from  was  rendered,  or  unless  such  writ 
of  error  shall  have  been  issued  within  sixty  days  after  the 
order  was  made  or  judgment  was  rendered. 

"Sec.  2185.  No  petition  for  review  of  any  judgment 
for  divorce  in  any  case  arising  under  this  chapter  shall 
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l)e  allowed,  any  law  or  statute  to  the  contrary  notwith- 
standing; but  there  may  hr  a  review  of  any  order  or  judg- 
ment touching  the  alimony  and  maintenance  of  the  wife, 
and  the  care,  custody  and  maintenance  of  the  children, 
or  any  of  them,  as  in  other  cases." 

The  prayer  of  the  complaint  was  for  judgment  against 
the  defendant  Fred  M.  Spinning  for  the  sum  of  $5,000, 
with  interest  thereon  from  the  26th  day  of  January,  1896, 
at  the  rate  of  six  per  cent,  per  annum,  and  for  costs,  etc. 
The  respondent  Spinning  demurred  to  this  complaint,  on 
the  ground  that  the  same  did  not  state  facts  sufficient 
to  constitute  a  caiise  of  action  against  him.  This  de- 
murrer, upon  hearing,  was  sustained,  and  judgment  was 
entered  dismissing  the  action.  On  September  6,  1899, 
at  the  time  the  plaintiflf  filed  her  original  complaint  in  the 
superior  court  of  King  county,  state  of  Washington,  a 
writ  of  garnishment  was  issued  and  served  upon  the  Wash- 
ington Xational  Bank,  First  National  Bank,  National 
Bank  of  Commerce,  Seattle  Safe  Deposit  Vaults,  Incor- 
porated— all  of  the  city  of  Seattle — as  garnishee  defend- 
ants. All  of  the  garnishee  defendants  appeared,  and  the 
Seattle  Safe  Deposit  Vaults,  Incorporated,  and  the  Wash- 
ington Xational  Bank  denied  generally,  and  these  an- 
swers were  controverted.  The  First  National  Bank  ad- 
mitted that  it  had  on  deposit  the  sum  of  $266.19  to  the 
credit  of  the  respondent.  The  garniphee  defendant  the 
National  Bank  of  Commerce  answered,  stating  that  the 
respondent  had  in  its  vaults  a  safe  deposit  box,  to  which 
there  was  a  private  and  a  master's  key,  the  private  key 
being  in  the  possession  of  the  respondent  «nd  the  master's 
key  in  the  possession  of  the  garnishee  defendant;  and 
to  open  said  box  it  is  necessary,  first,  for  the  master's  key 
to  be  used;  second,  for  the  private  key  1o  be  used;  that 
the  contents  of  the  box  were  unknown  to  the  garnishee 
defendant.     To  the  vault  there  was  a  vault  door,  locked 
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by  a  time  combination,  which  was  under  the  exclusive 
charge  of  the  garnishee  defendant. 

Upon  the  issues  formed  by  the  answer  of  the  gar- 
nishee defendant  the  National  Bank  of  Commerce,  proof 
was  taken ;  and  the  court  made  findings  of  fact  and  con- 
clusions of  law,  and  discharged  said  garnishee  defend- 
ant, and  to  said  conclusions  of  law  the  appellant  excepts. 
This  order  was  made  prior  to  the  sustaining  of  the 
demurrer  to  the  amended  complaint.  At  the  time  of  the 
sustaining  of  the  demurrer  to  the  amended  complaint  an 
order  was  made  discharging  all  of  the  garnishee  defend- 
ants. From  said  order  and  the  sustaining  of  said 
demurrer  to  the  amended  complaint  and  the  judgment 
dismissing  said  action,  this  appeal  is  taken.  The  find- 
ings of  fact  and  conclusions  of  law  in  relation  to  the 
garnishment  against  the  National  Bank  of  Commerce 
are  as  follows: 

'That  on  the  14th  day  of  October,  1898,  said  gar- 
nishee rented  of  said  defendant,  for  one  year,  a  compart- 
ment and  box  in  the  Safety  Deposit  Vaults  of  the  said 
garnishee;  and  the  time  of  said  renting  gave  to  said 
defendant  a  receipt,  of  which  the  following  is  a  copy, 
to-wit: 

Seattle,  Wash.,   Oct.   14,   1898. 
*Xo.  531. 

Received  of  Fred  M.  Spinning  the  sum  of  Three 
and  25-100  dollars  in  payment  of  rent  for  Safety  Deposit 
Box  No.  80  from  Oct.  14,  1898,  to  Oct.  14,  1899. 

The  National  Bank  of  Commerce, 

By  W.   H.   Wright. 
'Read  agreement  on  Back.' 

On  the  back  of  which  receipt  was  the  following 
indorsement,  to-wit:     'Read  this  agreement.' 

'*It  is  understood  and  agreed  by  and  between  the 
National  Bank  of  Commerce  and  the  lessee  that  in  case 
of  the  loss  of  the  key  of  said  box,  it  will  be  replaced  only 
at  the  expense  of  the  lessee,  and  the  National  Bank  of 
Commerce  shall  not  be  responsible  in  any  way  for  such 
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loss.  It  is  further  understood  and  agreed  by  and  between 
the  National  Bank  of  Commercft  that  said  bank  may 
refuse  access  to  said  box  to  any  agent  of  the  lessee  not 
regularly  designated  by  an  instrument  in  writing  filed 
with  the  Bank." 

2.  That  the  said  defendant,  ever  since  the  said  14th 
day  of  October,  1898,  has  continued  to  hold  said  box 
and  compartment  under  said  contract  and  lease. 

3.  That  said  box  is  an  ordinary  tin  box  enclosed 
within  said  compartment,  and  said  compartment  is  closed 
with  a  door  fitted  with  a  lock.  At  the  time  of  renting  said 
box  and  compartment,  the  garnishee  delivered  to  the 
defendant  two  duplicate  keys.  The  method  of  opening 
said  box  and  compartment  is  as  follows:  Said  gar- 
nishee, through  one  of  its  employees,  turns  in  said  lock 
what  is  known  as  a  ^master's  key,^  after  which  the  keys 
furnished  to  the  defendant  will  unlock  the  lock  of  said 
compartment  and  permit  the  same  to  be  opened.  Said 
'master's  key'  will  not  unlock  said  lock.  Said  garnishee 
did  not  retain^  and  has  not  now,  and  has  not  at  any  time, 
since  renting  said  box  and  compartment  had  any  key 
whatsoever  with  which  to  open  the  said  box  or  compart- 
ment, and  has  not  now,  and  has  not  at  any  time,  since 
renting  said  box  and  compartment,  had  any  means  of 
opening  or  obtaining  access  to  said  compartment  or  box. 

4.  Said  master's  key  is  not  used  for  the  purpose  of 
giving  said  garnishee  access  to  said  box  or  compart- 
ment, but  as  a  check  on  fraud  and  imposture,  and  to  pre- 
vent unauthorized  persons  having  access  thereto. 

5.  Said  garnishee  has  no  information  or  knowledge 
as  to  what,  if  any,  the  contents  of  said  box  and  compart- 
ment is,  and  no  e\ddence  has  been  introduced  as  to  what 
such  contents  are,  or  whether  said  box  contains  anything, 
save  and  except  to  the  effect  that  the  garnishee  has  been 
informed  by  the  defendant  that  there  are  in  said  box 
papers  belonging  to  other  persons  than  the  defendant. 

6.  Said  garnishee  has  no  means  of  ascertaining  the 
contents  of  said  box  and  compartment,  and  has  no  infor- 
mation, and  is  unable  to  ascertain  whethei  or  not  said 
box  and  compartment  contain  anything  subject  to  exe- 
cution, attachment,  garnishment  or  anything  whatsoever. 
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7.  That  the  stun  of  fifty  dollars  ($50>  is  a  reasonable 
sum  to  be  allowed  the  garnishee  as  an  attorney's  fee. 

8.  At  the  time  of  the  service  of  said  writ  said  gar- 
nishee was  not,  and  has  not  since  been,  indebted  to 
defendant,  nor  has  it  had  in  its  possession,  or  under  its 
control,  any  property  or  effects  of  defendant  except  as 
above  set  forth. 

Conclusions  of  Law. 
From  the  foregoing  facts,  the  court  concludes,  as  a 
matter  of  law,  that  the  garnishee,  the  National  Bank  of 
Commerce,  is  entitled  to  judgment  discharging  it  upon 
its  said  answer,  and  for  its  costs  against  the  plaintiff, 
including  a  reasonable  attorney's  fee,  to-wit:  the  sum  of 
fifty  dollars   ($50). 

The  errors  assigned  are  as  follows: 

"1st.  The  court  erred  in  sustaining  the  demurrer  to 
the  amended  complaint. 

2d.  The  court  erred  in  discharging  the  garnishee 
defendant,  the  ITational  Bank  of  Commerce. 

3d.  The  court  erred  in  discharging  the  other  gar- 
nishee defendants." 

The  first  point  urged  by  the  respondent  against  this 
complaint  is  that  the  authority  of  the  circuit  court  of 
the  city  of  St.  Louis  in  proceedings  for  divorce  and  ali- 
mony is  not  shown  or  alleged  in  this  complaint.  It  is 
alleged  that  the  circuit  court  of  the  city  of  St.  Louis  at  all 
the  times  mentioned  in  the  complaint  was,  and  is,  a  court 
of  general  jurisdiction  over  matters  in  equity  and  law, 
duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  Missouri.  "Questions  of  divorce  and  alimony," 
says  the  learned  counsel  for  the  respondent  Spinning, 
"are  regulated  by  statutory  provisions  only,  and  the 
jurisdiction  of  courts  over  them  cannot  be  extended 
beyond  the  statute  authority.  Proceedings  in  such  mat- 
ters are  not  according  to  the  course  of  the  common  law, 
and  there  is  no  presumption  in  favor  of  the  regularity 
of  courts  of  general  jurisdiction  in  such  cases." 
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Where  a  question  arises  under  that  part  of  the  con- 
stitution of  the  United  States  and  the  act  of  congress 
which  requires  full  faith  and  credit  to  be  given  in  each 
state  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  state,  our  courts  will  take  judicial 
notice  of  the  local  laws  of  the  state  from  which  the 
record  comes.  Ohio  v.  Hinchman,  27  Pa.  St.  483; 
Paine  v,  Scheiiectady  Ins.  Co,,  11  R.  I.  415;  Roe  v. 
Unlhert,  17  111.  576. 

The  supreme  court  of  Pennsylvania,  where  the  ques- 
tion was  as  to  the  jurisdiction  of  the  probate  courts  of 
Ohio,  in  Ohio  v.  Hinchman,  supra,  says: 

^'The  questions  before  us  arise  under  the  constitution 
and  laws  of  the  United  States.  Full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state,  says  the  federal 
constitution,  and  the  act  of  congress  of  26th  May, 
1790,  providing  for  the  mode  of  authenticating  the  rec- 
ords and  judicial  proceedings  of  the  state  courts,  declares 
that  ^the  records  and  judicial  proceedings,  authenticated 
as  aforesaid,  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  of  the  state  from 
wlience  the  said  records  are  or  shall  be  taken.' 

"A  judgment  of  this  court,  adverse  to  the  right  arising 
out  of  the  federal  constitution  and  legislation,  would  be 
reviewable  in  the  supreme  court  of  the  United  States, 
and  there  the  states  of  the  confederacy  are  not  regarded 
as  foreign  states,  whose  laws  and  usages  must  be  proved, 
but  as  domestic  institutions,  whose  laws  are  to  be  noticed 
without  pleading  or  .proof.  It  would  be  a  very  imperfect 
and  discordant  administration  for  the  court  of  original 
jurisdiction  to  adopt  one  rule  of  decision,  while  the  court 
of  final  resort  was  governed  by  another;  and  hence  it 
follows,  that  in  questions  of  this  sort,  we  should  take 
notice  of  the  local  laws  of  a  sister  state  in  the  same  man- 
ner the  supreme  court  of  the  United  States  would  do  on 
a  writ  of  error  to  our  judgment.  7  Cranch,  408;  Id. 
481;  3  Wheat.  234;  Baxley  v.  Linah,  4  Harris,  248." 
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The  supreme  court  of  Illinois^  in  Roe  v.  Hulhert, 
supra,  says: 

"While  for  many,  if  not  for  most,  purposes,  the  sev- 
eral states  of  the  Union  are,  as  to  each  other,  considered 
and  treated  as  foreign  states,  yet  it  is  not  strictly  so  as 
to  the  judgments  rendered  by  their  several  courts.  I  will 
not  quote  from  the  constitution  and  laws  of  the  federal 
government,  but  from  the  opinion  of  this  court  in  the 
case  of  Welch  v.  Syhes,  3  Gilman,  199.  It  is  there  said, 
*  Under  the  constitution  of  the  United  States,  and  laws 
made  in  pursuance  thereof,  the  judgments  in  personam 
of  the  various  states  are  placed  on  the  footing  of  domes- 
tic judgments,  and  they  are  to  receive  the  same  credit 
and  effect,  when  sought  to  be  enforced  in  different  states, 
as  they,  by  law  or  usage,  have,  in  the  particular  states 
where  rendered.'  We  are  then  to  treat  this  judgment, 
or  give  it  the  same  effect,  as  if  rendered  by  one  of  our 
oAvn  courts,  or  as  if  this  were  a  proceeding  in  New  York. 

"We  do  not  hesitate  to  declare  that  it  is  our  duty  to 
take  notice  that  the  supreme  court  of  New  York  had 
jurisdiction  of  the  subject-matter;  and  the  same  pre- 
sumptions arise  in  favor  of  the  jurisdiction  of  the  per- 
son, and  of  the  regularity  of  the  proceeding,  that  would 
arise  upon  a  domestic  judgment.  How  far  those  pre- 
simiptions  arise  in  favor  of  the  jurisdiction  of  the  per- 
son, it  is  not  necessary  now  to  discuss  particularly,  for 
that  is  a  question  rather  of  evidence  than  of  pleading. 
Though  it  may  be  necessary^  when  used  as  evidence, 
that  the  record  should  show  such  facts  as  are  necessary 
to  give  the  court  jurisdiction  of  the  person  of  the  defend- 
ant, or,  at  least,  as  raise  a  presumption  of  jurisdiction, 
yet  it  is  not  necessary  that  such  facts  should  be  set  out  in 
the  pleading.  It  is  only  necessary  to  aver  that,  by  the 
consideration  of  the  court,  a  judgment  was  rendered 
against  the  defendant.  The  implication  is,  that  it  was  a 
valid  judgment,  and  that  is  sufficient  to  Jay  the  founda- 
tion for  the  proof  of  every  fact  necessary  to  show  that 
it  was  a  valid  judgment." 

The  supreme  court  of  Wisconsin,  in  Kunze  v,  Kunze, 
94  Wis.  54  (68  N.  W.  391,  59  Am.  St.  Rep.  857),  which 
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was  an  actioa  to  recover  alimony  adjudged  to  the  plain- 
tiff in  a  divorce  action  brought  in  Illinois,  says: 

'This  is  an  action  brought  to  recover  alimony 
adjudged  to  the  plaintiff  in  a  divorce  action  heretofore 
brought  in  Illinois.  It  appears  by  the  complaint  that 
the  court  in  which  the  divorce  action  was  brought,  i.  e., 
the  circuit  court  of  Cook  county,  Illinois,  was  a  court  of 
general  jurisdiction,  as  its  name  indicates;  hence  it  was 
unnecessary  to  allege  any  jurisdictional  facts.  Jarvis  v 
Robinson,  21  Wis.  523.  The  allegation  that  the  judg- 
ment was  rendered  in  that  court,  and  that  it  was  after- 
wards duly  amended,  are  suiEcient  in  the  first  instance. 
From  these  facts  jurisdiction  is  presumed.  If,  in  fact, 
there  was  any  want  of  jurisdiction,  it  is  a  fact  to  be  set 
up  by  answer.    Jarvis  v,  Bobinson,  supra/* 

For  the  reasons  given  in  these  decisions,  which  we 
tliink  are  sound,  we  take  judicial  notice  that  the  circuit 
court  of  the  city  of  St.  Louis  had  jurisdiction  to  render 
the  judgment  alleged. 

It  is  further  objected,  that  the  appellant  alleges  that 
she  filed  her  answer  and  cross-complaint,  but  she  fails 
to  allege  that  the  same  was  served.  This  objection  is  also 
answered  in  the  quotation  from  the  cases  of  Rae  v.  Hvlr 
bert,  supra,  and  Kunze  v.  Kunze,  supra.  Besides,  we 
take  judicial  notice  that,  under  the  laws  of  Missouri,  in 
all  suits  for  divorce  the  defendant  may  set  up  in  defense 
to  the  action  in  the  answer  any  facts  which,  if  proved, 
would  entitle  the  defendant  to  a  divorce,  and  in  such 
answer  pray  to  be  divorced  from  the  plaintiff,  and  on  the 
hearing  of  the  cause  the  court  can  grant  the  defendant  a 
divorce,  if  satisfied  the  defendant  was  the  injured  party. 
1  Rev.  Stat.  Missouri,  1879,  §  2176.  The  complaint 
sufficiently  alleges  that  she  appeared  in  the  action  and 
filed  her  answer,  alleging  she  was  the  injured  pefson, 
praying  for  the  decree,  etc.,  and  that  such  proceedings  in 
the   action  were   had  that   she  obtained  the  judgment 


TROWBRIDGE  v.  SPINNING.  63 

Aug.  1900.1  Opinion  of  the  Court — White,  J. 

alleged.  Whether  the  answer  was  served  or  not  is  imma- 
terial. That  is  a  mere  matter  of  practice.  It  was  filed, 
and  the  allegations  of  the  complaint  are  sufficient  to 
admit  proof  by  exemplified  copy  of  the  record  of  the 
issues  tried,  and  upon  which  the  judgment  was  rendered. 
The  principal  contention  of  the  respondent  Spinning 
is  that  the  judgment  of  $5,000,  as  for  alimony  in  gross, 
given  by  the  circuit  court  of  the  city  of  St.  Louis,  is  not 
a  final  judgment,  because  the  statute  of  Missouri  pro- 
vides that  the  court,  on  ;he  application  of  either  party, 
may  make  such  alteration  from  time  to  time  as  to  the 
allowance  of  alimony  as  may  be  proper;  that  the  judg- 
ment of  a  sister  state  cannot  be  sued  upon  in  this  state 
unless  it  is  final  and  conclusive  in  the  state  where  it  was 
rendered,  according  to  the  law  of  that  state.  We  are 
now  called  upon  to  determine  a  question  arising  under 
the  constitution  and  laws  of  the  United  States,  and  we 
should  look  as  far  as  possible  to  the  decisions 
of  the  federal  courts  for  guidance.  The  case  of 
Barber  v.  Barber,  21  How.  582,  decided  by  the  supreme 
court  of  the  United  States  in  1858,  as  we  view  it,  is 
decisive  of  this  case.  That  was  a  case  arising  under  a 
suit  in  equity  in  the  district  court  of  the  United  States  for 
the  district  of  Wisconsin,  wherein  by  the  decree  the  wife, 
by  her  next  friend,  the  plaintiff  in  the  suit,  was  awarded 
a  judgment  for  $5,936.80  on  a  decree  of  divorce  from 
bed  and  board  given  by  the  state  courts  of  New  York 
and  decreeing  alimony  to  the  wife  in  the  annual  sum  of 
three  hundred  and  sixty  dollars  in  each  and  every  year. 
The  respondent  Spinning  insists,  however,  that  under  the 
laws  of  New  York  the  decree  for  alimony  in  that  case  was 
final,  and  that  that  case  must  be  distinguished  from  the 
one  at  bar.  The  precise  point  insisted  upon  here  was 
undoubtedly  before  the  supreme  court  of  the  United  States 
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and  considered  in  that  case.    In  the  dissenting  opinion  of 
Justice  Daniel,  he  says : 

"The  second  error  in  the  position  before  mentioned 
is  shown  by  the  character  and  objects  of  the  allowance 
made  as  alimony  to  a  wife.  This  allowance  is  not  in 
the  nature  of  an  absolute  debt.  It  is  not  unconditional, 
but  always  dependent  upon  the  personal  merits  and  con- 
duct of  the  wife — merits  and  conduct  which  must  exist 
and  continue,  in  order  to  constitute  a  valid  claim  to  such 
an  allowance.  This  allowance  might  unquestionably  be 
forfeited  upon  proof  of  criminality  or  misconduct  of  the 
wife,  who  would  not  be  permitted  to  enforce  the  payment 
of  that  to  which  it  should  be  shown  she  had  lost  all  just 
claim ;  and  this  inhibition,  it  is  presumed,  might  embrace 
as  well  a  portion  of  that  allowance  at  any  time  in  arrears, 
as  its  demand  in  future.  The  essential  character,  then, 
of  this  allowance,  viz.:  its  being  always  conditional  and 
dependent,  both  for  its  origin  and  continuation,  upon  the 
circumstances  which  produced  or  justified  it,  is  demon- 
strative of  the  propriety  and  the  necessity  of  submitting 
it  to  the  control  of  that  authority  whose  province  it  was 
to  judge  of  those  circumstances.  That  authority  can  exist 
nowhere  but  with  the  power  and  the  right  to  control  the 
private  and  domestic  relations  of  life.  The  federal  gov- 
ernment has  no  such  power;  it  has  no  commission  of  cen- 
sor morum  over  the  several  states  and  their  people."  Bur- 
her  V.  Barber,  supra,  p.  603. 

And  it  is  said  in  the  opinion  of  the  majority  of  the 
court  that  "alimony  decreed  to  a  wife  in  a  divorce  of  sep- 
aration from  bed  and  board  is  as  much  a  debt  of  record, 
until  the  decree  has  been  recalled,  as  any  other  judgment 
for  money  is."  From  this  it  would  seem  that  the  supreme 
court  of  the  United  States  understood  that  under  the 
'New  York  decree  the  allowance  might  be  forfeited  and 
the  decree  annulled  or  recalled  for  the  subsequent  immoral 
conduct  of  the  wife.  The  case  of  Erkeribrach  v.  Erkeh- 
brach,  96  N.  Y.  456,  relied  upon  by  respondent,  was 
decided   in  1884,  and  the  point  involved  was  whether 
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the  plaintiff,  who  had  obtained  a  decree  in  1869  which 
had  made  no  provision  for  her  support,  could  ten  years 
afterwards,  by  petition  in  the  same  case,  be  then  allowed 
alimony.  The  court  held  that  she  could  not,  and  in 
deciding  that  proposition  said : 

•*The  question  presented  by  this  appeal  is  whether  a 
court  has  power,  after  the  entry  of  a  final  decree  in  an 
action  of  limited  divorce,  establishing  a  cause  of  action 
in  favor  of  the  wife,  to  order  an  additional  allowance  for 
her  support.  *  *  *  The  question  comes  back  to  the 
interpretation  of  our  own  statute.  No  case  has  been  cited 
in  our  courts  where  an  application  for  an  allowance  for 
the  support  of  the  wife  after  final  decree  has  been  made, 
except  in  the  case  of  Kamp  v.  Kamp,  59  N.  Y.  219,  where 
tlie  allowance  was  refused.  That  was  a  case  of  absolute 
divorce,  but  no  distinction  is  seen  to  exist  between  such 
a  case  and  one  of  limited  divorce.  The  statutes  authoriz- 
ing such  an  allowance  in  the  final  decree  are  similar  in 
botli  cases,  and  the  power  of  the  court  to  make  such  order 
after  final  decree  is  given  and  prescribed  in  the  same 
language  by  the  same  section.*     *     * 

By  expressly  authorizing  an  order  to  be  made  after 
judgment  providing  only  for  the  'care,  custody  and  educa- 
tion of  the  children  of  the  marriage,'  it  has  implicitly 
prohibited  such  an  order  for  any  other  cause." 

The  allowance  to  the  wife  is  in  the  nature  of  a  debt 
due  from  one  party  to  the  other.  The  supreme  court  of 
Missouri  has  held  that  the  statutory  authority  to  alter  a 
decree  as  to  alimony  or  the  custody  of  the  children 
can  only  be  exercised  upon  new  facts  occurring  after 
the  trial.  Deidesheimer  v.  Deidcsheimer,  74  Mo.  App. 
236.  Unless  such  facts  occur  there  can  be  no  altera- 
tion of  the  decree.  An  ordinary  judgment  or  decree  in  a 
suit'  at  law  or  in  equity  may  be  discharged  by  payment, 
or  new  facts  might  arise  after  judgment  warranting  its 
discharge  or  modification  by  the  court,  and  proceedings 
by  petition  in  the  same  suit  might  be  entertained  by  the 

&— 23  WASH. 
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court  for  that  purpose.  That  would  not  affect  the  finality 
in  the  first  instance.  So,  in  the  case  at  bar,  facts  might 
occur  after  the  decree,  such  as  indicated  by  Justice 
Daniel,  which  would  authorize  the  court  to  recall  the 
decree.  The  proceedings  in  the  action  to  bring  these 
facts  to  the  attention  of  the  court  would  be  in  the  nature 
of  a  new  suit.  In  this  case  the  husband  has  removed 
from  the  jurisdiction  of  the  Missouri  court,  probably 
carrying  with  him  all  his  property,  and,  from  what  the 
record  discloses,  has  taken  no  steps  to  modify  the  decree; 
and,  if  his  contention  here  is  correct,  he  need  take  no  such 
steps.  By  pursuing  this  course  he  prevents  any  payment 
of  the  judgment  of  the  Missouri  court,  no  matter  how 
able  to  respond  he  may  be.  "Final  judgments,"  says 
Blackstone,  "are  such  as  at  once  put  an  end  to  the  action, 
by  declaring  that  the  plaintiff  has  either  entitled  himself, 
or  has  not,  to  recover  the  remedy  he  sues  for."  8  Black- 
stone,  Commentaries,  898.  The  plaintiff  in  this  action, 
by  her » answer  in  the  circuit  court  of  the  city  of  St. 
Louis  in  the  case  of  Fred  M.  Spinning  against  her,  put 
an  end  to  that  action,  and  recovered  the  remedy  she  sued 
for;  and  for  the  purpose  of  that  action,  so  far  as  the 
is^es  then  joined,  the  judgment  was  final,  within  Black- 
stone's  definition.  Facts  might  or  might  not  subsequently 
arise  which  would  destroy  the  effects  of  the  judgment  or 
modify  it,  but  these  would  only  furnish  grounds  for  what 
we  have  seen  would  practically  be  a  new  suit. 

To  give  effect,  as  required  by  §  1,  art.  4,  of  the  con- 
stitution of  the  United  States  and  the  acts  of  congress 
passed  in  pursuance  thereof,  to  the  judgment  alleged  in 
the  complaint,  we  hold  it  to  be  final,  and,  in  the  language 
of  the  supreme  court  of  the  United  States  in  Barber  v. 
Barter,  supra,  "as  much  a  debt  of  record,  until  the  decree 
has  been  recalled,  as  any  other  judgment  for  money  is." 
Should  any  modification  thereof  be  hereafter  made  in  the 
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courts  of  Missouri,  our  courts,  by  proper  proceedings 
instituted  therein,  will  give  effect  to  such  modification, 
thereby  carrying  out  the  requirements  of  the  federal  con- 
stitution. If  any  modification  was  made  before  this  action 
was  instituted,  it  can  be  pleaded  by  way  of  a  defense  or 
counter  claim  in  this  action.  In  the  case  of  Barber  v. 
Barber,  supra,  it  was  also  held  that  under  a  decree  award- 
ing alimony  rendered  in  any  state  of  the  United  States, 
the  court  having  jurisdiction,  will  be  carried  into  judg- 
ment in  any  other  state,  to  have  there  the  same  binding 
force  that  it  has  in  the  state  in  which  it  was  originally 
given,  and  that  for  such  purpose  both  the  equity  courts  of 
the  United  States  and  the  same  courts  of  the  state  have 
jurisdiction.  In  Kunze  v.  Kunze,  supra,  the  supreme 
court  of  Wisconsin  says : 

'^If  a  divorce  judgment  decree  the  payment  of  a  specific 
sum  absolutely  as  alimony,  and  if  (as  alleged  in  this 
case)  such  a  decree  has  the  effect  in  that  state  of  a  judg- 
ment at  law  for  the  payment  of  money,  there  seems 
no  reason  why  such  a  decree  may  not  be  enforced  by  action 
at  law  in  another  state.  *' 

The  law  of  Missouri  expressly  enacts  that,  when  ali- 
naony  is  decreed  in  gross,  such  decree  shall  be  a  general 
lien  on  the  realty  of  the  party  against  whom  the  decree 
may  be  rendered,  as  in  the  case  of  other  judgments.  For 
the  reasons  given  herein,  we  think  the  lower  court  erred 
in  sustaining  the  demurrer  to  the  amended  complaint. 

The  second  assignment  of  error  is  that  the  court  erred 
in  discharging  the  garnishee  respondent,  the  IN'ational 
Bank  of  Commerce,  from  whom  the  respondent  Spinning 
tad  rented  a  compartment  and  box  in  its  safety  deposit 
vaults. 

Under  our  laws  the  writ  of  garnishment  commands 
the  garnishee  to  answer  on  oath,  not  only  as  to  his  indebt- 
edness to  the  defendant,  but  also  as  to  the  personal  prop- 
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erty  or  effects  of  the  defendant  in  possession  of  the  gar- 
nishee, or  under  his  control.  Bal.  Code,  §  5393.  From 
and  after  the  service  of  the  writ,  it  shall  not  be  lawful 
for  the  garnishee  to  pay  to  the  defendant  any  debt  or  to 
deliver  to  him  awy  effects,  and  any  such  payment  or 
delivery  shall  be  void  and  of  no  effect  as  to  so  much  of  the 
debts  and  effects  as  may  be  necessary  to  satisfy  the  plain- 
tiff's demand.  Bal.  Code,  §  5398.  Should  it  appear 
from  the  garnishee's  answer  or  otherwise  that  the  gar- 
nishee had  in  his  possession,  or  under  his  control,  prop- 
erty or  effects  of  the  defendant  liable  to  execution,  the  court 
shall  render  a  decree  requiring  the  garnishee  to  deliver 
up  to  the  sheriff  on  demand  such  personal  property  or 
effects,  or  so  much  of  them  as  may  be  necessary  to  satisfy 
the  plaintiff's  claim.    Bal.  Code,  §  5404. 

The  answer  of  the  garnishee  may  be  controverted  by 
the  plaintiff  or  defendant,  and  issue  shall  be  formed  and 
tried  under  the  direction  of  the  court.  Bal.  Code,  §§ 
5409-5411.  When  the  writ  is  served  the  garnishee  is  to 
retain  control  of  the  effects  of  the  debtor  until  the  court 
shall  order  that  part  liable  to  execution  turned  over 
to  the  sheriff.  The  writ  is  in  aid  of  the  writ  of  execu- 
tion. Under  §  5404,  supra,  the  court  is  required  to  ascer- 
tain whether  the  garnishee  has  under  his  control,  or  not, 
anv  effects  of  the  defendant  liable  to  execution,  and  the 
court  shall  thereupon  render  a  decree  requiring  the  gar- 
nishee to  deliver  such  effects  to  the  sheriff.  The  language 
of  the  statute  is: 

"Should  it  appear  from  the  garnishee's  answer  or 
otherwise  that  the  garnishee  has  in  his  possession  or  under 
his  control,  or  had  when  the  writ  was  served,  any  per- 
sonal property  or  effects  of  the  defendant  lidhle  to  exe-^ 
cution,  the  court  shall  render  a  decree  requiring  the  gar- 
nishee to  deliver  up  to  the  sheriff  on  demand  such  per- 
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sonal  property  or  effects  or  so  much  of  them  as  may  be 
necessary  to  satisfy  the  plaintiff's  claim."    §  5404,  supra. 

And  this  answer  must  be  a  true  answer  as  to  the  several 
matters  inquired  of  in  the  writ.  Bal.  Code,  §  5399.  This 
means  that  there  shall  be  a  hearing  by  the  court  pre- 
liminary to  such  decree,  and  that  the  court  shall  ascer- 
tain from  the  answer  or  otherwise  whether  or  not  the  gar- 
nishee has  under  his  control  effects  of  the  debtor  liable 
to  execution.  There  was  a  trial  in  this  case  to  ascertain 
these  facts.  The  only  question,  however,  inquired  into  by 
the  court  on  the  answer  of  the  garnishee,  was  touching 
the  manner  in  which  the  box  was  locked  and  the  control 
of  the  garnishee  over  the  box.  The  answer  of  the  garnishee 
nowhere  alleges  that  it  did  not  have  effects  of  the  defend-* 
ant  imder  its  control.  In  substance,  it  says  it  did  not  have 
such  effects,  unless  they  were  in  the  box,  and  the  answer 
then  states  the  facts  touching  the  control  of  the  box.  No 
evidence  was  introduced  as  to  the  contents  of  the  box;  it 
was  simply  as  to  the  manner  of  control.  From  the  conclu- 
sions of  law,  the  findings  of  fact,  the  evidence,  and  the  brief 
of  the  garnishee,  it  is  evident  that  the  only  question  consid- 
ered by  the  court  below  and  passed  upon,  was  whether  the 
garnishee  had  control  of  the  effects  in  the  box.  If 
we  are  correct  in  this,  we  are  of  the  opinion  that  the  court 
erred  in  holding  that  the  garnishee  did  not  have  control 
of  the  contents  of  the  box.  At  any  time  on  the  request 
of  the  defendant  the  garnishee  could  put  it  within  the 
power  of  the  defendant  to  remove  the  contents  of  the  box, 
and  the  defendant  could  not  remove  the  contents  without 
the  consent  and  active  co-operation  of  the  garnishee.  As 
against  the  defendant,  then,  the  garnishee  had  control  of 
the  contents  of  the  box.  It  is  true  that  it  was  impossible 
for  the  garnishee  to  answer  specifically  as  to  the  contents 
of  the  box.     The  court,  however,  under  §  5404,  supra^ 
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is  authorized  to  determine  from  the  answer  or  otherwise 
the  effects  under  the  control  of  the  garnishee  liable  to 
execution.  Under  the  broad  provisions  of  this  section, 
the  court  could  inquire  into  the  contents  of  the  box  by 
causing  the  defendant  to  be  examined  as  a  witness,  and 
might  even  require  an  inspection  of  the  contents,  to  the 
end  that  the  effects  liable  to  execution  should  be  delivered 
to  the  sheriff.  In  the  meantime,  after  the  service  of 
the  writ,  it  would  be  the  duty  of  the  garnishee  to  retain 
exclusive  control  of  the  box  until  discharged  by  the  court. 
Should  the  defendant  desire  to  remove  from  the  box 
articles  not  liable  to  execution,  the  court,  under  proper 
restrictions,  could  allow  the  same.  From  what  we  have 
said,  it  follows  that  the  court  erred  in  discharging  the 
garnishee  respondent,  the  National  Bank  of  Commerce. 
The  court  also  erred  in  discharging  the  other  garnishees 
herein,  resulting  from  its  decision  that  the  amended  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  also  erred  in  sustaining  the  demurrer 
to  said  amended  complaint,  and  in  dismissing  this  action, 
and  in  awarding  costs  herein  to  respondent  Spinning 
and  the  garnishee  respondents. 

In  all  the  particulars  herein  enumerated  the  court  below 
is  reversed.  This  action  is  remanded  to  the  court  below, 
with  instructions  to  proceed  with  the  hearing  of  this  case 
as  in  this  opinion  indicated.  The  appellant  is  also  entitled 
to  her  costs  on  this  appeal  against  the  respondent  Spinning 
and  the  respondent  the  National  Bank  of  Commerce. 

Anders^  Hbavib  and  Fui^ubbton,  J  J.,  concur. 

Dunbar^  J.,  not  sitting. 
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MUNICIPAL       CORPOBATIONS  —  TAXINO       POWSB  —  LICXITBINO       AUO 
TIONEERS. 

An  ordinance  of  the  city  of  New  Whatcom  charging  auction- 
eers a  license  fee  of  $26  per  day  for  selling  stocks  of  merchan- 
dise, passed  In  pursuance  of  the  general  law  authorizing  cities 
of  the  third  class  "to  license  for  purposes  of  regulation  and  rev- 
enue all  and  every  kind  of  business/'  and  "fix  the  rate  of  license 
tax  upon  the  same/'  is  valid  as  an  exercise  of  the  taxing  power 
granted  by  such  charter,  even  if  It  cannot  be  upheld  as  a  legiti- 
mate exercise  of  the  power  to  regulate  business,  on  the  ground 
that  it  is  unreasonable  and  prohibitive  in  Its  nature. 

TAXATION — ^REASONABLENISSS — ^PRESUHPTIONB. 

A  tax  win  not  be  deemed  oppressive  and  unreasonable,  so  as 
to  constitute  confiscation  rather  than  taxation  of  property, 
merely  from  the  amount  of  tax  levied,  since  every  presumption 
Is  in  favor  of  its  validity. 

6AMB — ^UNIFORICITT — ^RXOULATION  OF  BUSINXSS.^ 

The  constitutional  provision  requiring  uniformity  and  equal- 
ity in  taxation  applies  to  taxes  upon  property,  but  has  no  appli- 
cation to  taxes  upon  trades,  professions  or  occupations. 

SAME — ^UNIFOBIOTY  AS  TO  OLABS-rORADUATBD  LICBN8B  FSSS. 

An  ordinance  providing  for  the  licensing  of  auctioneers  and 
providing  for  different  license  fees  for  the  sale  of  different 
kinds  of  goods  is  not  objectionable  on  the  ground  of  being  ununl- 
form  as  to  class,  since  it  is  within  the  discretion  of  the  city 
council  to  classify  single  kinds  of  business  in  accordance  with 
the  different  character  and  kind  of  property  sold  and  graduate 
the  license  tax  thereon. 

Appeal  from   Superior   Court,    Whatcom    County. 
— ^Hon.  HiBAM  E.  Hadlet,  Judge.    Affirmed, 

John  R.  Criies,  for  appellant. 

Charles  H.  Huribui  and  E.  P.  Nicholson,  for  respond- 
ents. 
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The  opinion  of  the  court  was  delivered  by 

FuLLERTON^  J. — The  city  of  New  Whatcom,  by  the 
terms  of  the  general  law  under  which  it  is  incorporated 
(Bal.  Code,  §  938,  subd.  10)  has  power: 

'*To  license,  for  purposes  of  regulation  and  revenue, 
all  and  every  kind  of  business,  including  the  sale  of  intox- 
icating liquors,  authorized  by  law,  and  transacted  and 
carried  on  in  such  city,  and  all  shows,  exhibitions  and 
lawful  games  carried  on  therein  and  within  one  mile  of 
the  corporate  limits  thereof,  to  fix  the  rate  of  license  tax 
u))on  the  same,  and  to  provide  for  the  collection  of  the 
same  bv  suit  or  otherwise." 

Acting  under  the  authority  thus  granted,  the  city 
council  passed  an  ordinance  providing  for  licensing  auc- 
tioneers.    Section  6  of  the  ordinance  provides : 

*^Xo  sale  of  goods,  chattels,  or  personal  property  at 
auction  (excepting  sales  made  under  legal  process,  and 
imported  live  stock,  sold  for  breeding  purposes)  within 
the  city  of  New  Whatcom,  Washington,  shall  be  made, 
excepting  by  an  auctioneer  or  other  persons  who  shall 
have  first  obtained  from  the  city  a  license  as  hereinbefore 
provided." 

Section  7 : 

^^There  shall  be  charged  for  every  license  granted  for 
the  selling  of  any  household  goods  to  be  sold  at  the  house 
wliere  such  goods  have  been  in  use,  the  sum  of  fifteen 
dollars  per  quarter  or  fifty  dollars  per  year,  payable  in 
advance;  and  no  license  shall  be  granted  for  a  shorter 
period  than  one  quarter." 

Section  8 : 

"There  shall  be  charged  for  every  license  granted  for 
the  selling  of  any  stocks  of  merchandise,  or  parts  thereof, 
wearing  apparel,  dress  goods,  millinery  goods,  jewelry 
goods,  and  other  stocks  of  goods,  or  parts  of  stocks  of  goods, 
the  sum  of  twenty-five  dollars  per  day,  payable  in  advance ; 
and  no  such  license  shall  be  granted  for  a  shorter  period 
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than  one  day.  Every  applicant  for  such  license  having, 
or  professing  to  have,  a  regular  auction  store  or  fixed  place 
of  business,  shall  state  in  his  written  application  the 
location  of  such  store  or  place  of  business." 

Section  10  provides  penalties  for  violations  of  the  ordi- 
nance and  §  13  repeals  all  prior  ordinances  in  conflict 
therewith.  Prior  to  this  time  the  city  council  had 
enacted  an  ordinance  fixing  the  amount  to  be  charged 
for  auctioneer's  licenses  at  $25  per  quarter.  In  Decem- 
ber, 1898,  the  appellant  was  engaged  in  the  retail  jewelry 
business  in  the  city  of  New  Whatcom,  and,  being  desirous 
of  opening  an  auction  store  for  the  purpose  of  selling 
jewelry  at  auction,  engaged  the  services  of  one  Frank 
Triplett  to  act  as  auctioneer  for  him,  and  applied  to  the 
proper  officers  of  the  city  of  New  Whatcom  for  an  auction- 
eer's license  for  one  quarter  in  favor  of  Triplett,  tender- 
ing to  them  the  amount  of  the  fee  required  by  the  old 
ordinance.  The  officers  refused  to  issue  the  license,  on 
the  ground  that  the  amount  tendered  was  insufficient, 
by  the  terms  of  the  ordinance  in  force,  to  authorize  them 
to  issue  a  license  for  the  time  demanded,  and  threatened 
to  arrest  and  prosecute  Triplett  for  violation  of  the 
ordinance  in  case  he  attempted  to  sell  the  appellant's  goods 
at  auction  without  paying  a  license  fee  at  the  rate  of  twen- 
ty-five dollars  per  day  for  each  day  during  the  time  the 
auction  should  continue.  This  action  was  brought  to 
restrain  the  threatened  arrest  and  prosecution.  Issue 
was  taken  on  the  allegations  of  fact  in  the  complaint, 
and  upon  a  trial  judgment  went  in  favor  of  the  respond- 
ents. 

It  18  the  contention  of  the  appellant  that  the  later 
ordinance  is  void  because  the  charge  exacted  as  a  license 
fe<*  is  (1)  unreasonable,  oppressive  and  prohibitory, 
and  (2)  not  uniform  as  applied  to  class. 
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1.  We  agree  with  the  appellant  in  his  contention  that 
this  ordinance  cannot  be  upheld  as  a  legitimate  exercise 
of  the  power  to  regulate  businesses  granted  to  the  munici- 
pality by  the  general  statutes.  The  power  to  regulate, 
while  it  vests  in  the  municipal  authorities  a  wide  discre- 
tion, is  not  without  well-defined  limitations.  Thus,  as 
was  said  by  the  supreme  court  of  Ohio  in  8ipe  v.  Murphy, 
49  Ohio  St.  536  (31  N.  E.  884,  17  L.  R  A.  184),  con- 
struing an  ordinance  of  the  city  of  Columbus,  passed  under 
a  power  granted  that  city  to  regulate  and  license  the  sale 
at  auction  of  goods,  wares  and  merchandise  imported  into 
the  city  for  the  purpose  of  being  sold  at  auction : 

''It  is  not  to  be  presumed  from  the  language  of  the 
statute  that  it  was  the  design  of  the  legislature  to  author- 
ize the  passage  of  ordinances  that  would  be  unjust,  or 
^oppressive,  or  unfair  and  partial,  or  in  restraint  of  trade,  or 
in  contravention  of  public  policy,  or  containing  special 
and  unwarranted  discriminations  against  property  brought 
into  the  corporation  from  other  parts  of  the  same  state  to 
be  sold  at  auction,  or  ordinances  containing  such  discrim- 
inations against  property  brought  into  the  corporation 
from  another  state  for  the  same  purpose,  and  thus  in  con- 
flict with  the  powers  of  congress  to  regulate  commerce 
among  the  several  states.  And  while  ordinances  subject 
to  such  infirmities  cannot  be  deemed  to  be  authorized 
by  the  statute,  obviously  it  cannot  be  held  that  the  muni- 
cipal body  has  such  authority  by  virtue  of  the  general 
incidental  power  of  municipal  corporations  to  enact  appro- 
priate by-laws  or  ordinances.^* 

So,  in  Simrall  &  Co.  v.  Covington,  90  Ky.  444  (14  S.  W. 
369,  9  L.  R.  A.  556,  29  Am.  St.  Eep.  398)  it  was  said: 

"Perhaps  the  most  distinguishing  feature  of  the  com- 
mon law  is  its  regard  for  the  protection  and  equality  of 
individual  right.  It  is  a  rule,  therefore,  that  where  the 
by-law  of  a  municipality,  enacted  under  a  general  grant 
of  power  or  by  virtue  of  its  incidental  authority,  is  unfair 
and  partial  in  its  operation,  it  will  be  declared  void.     It 
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will  not  be  upheld  if  it  be  unreasoiiable  and  oppressive. 
It  must  not  contravene  common  right  or  the  general  law 
of  the  state,  or  make  unwarranted  or  special  discrim- 
inations." 

Under  the  statute  of  Iowa  authorizing  cities  of  the  first 
class  to  regulate  and  license  sales  within  their  corporate 
limits  by  auctioneers  and  transient  merchants,  the  city  of 
Ottumwa  passed  an  ordinance  fixing  the  amount  of  the 
license  fee  for  transient  merchants,  whether  selling  at 
auction  or  at  private  sale,  at  the  rate  of  $250  per  month, 
or  $25  per  day,  if  a  license  was  issued  for  a  shorter  period 
than  one  month.  This  ordinance  was  said  by  the  supreme 
court  of  that  state  to  be  an  abuse  of  the  power  conferred, 
and  the  ordinance  was  held  invalid;  the  court  saying: 

"The  municipality,  under  the  authority  given  it  to 
license,  had  the  right  to  impose  such  a  charge  as  would 
cover,  not  only  the  necessary  expenses  of  issuing  it,  but 
also  the  additional  labor  of  officers,  and  other  expenses 
imposed  by  the  business,  but  nothing  beyond  this.  •  • 
*  It  seems  to  us,  in  view  of  the  nature  of  the  business 
licensed,  the  fact  that  it  was  in  no  manner  injurious  to 
the  public  health  or  morals,  that  it  was  confined  to  a 
particular  place,  and  was  not  of  such  a  nature  as  to 
become  a  nuisance ;  that  it  did  not  require  the  police 
supervision,  and  was  in  no  manner  calculated  to  disturb 
the  peace  and  quietness  of  the  city — ^that  it  is  perfectly 
apparent  that  the  fee  exacted  in  this  case  was  not  required 
as  a  police  regulation,  but  for  the  purpose  of  revenue  to 
the  city.  It  may  also  have  been  fixed  at  this  sum  to  pro- 
tect, in  a  measure,  the  home  merchant  against  the  passing 
one,  who  otherwise  might  not  be  called  upon  to  pay  any- 
thing to  the  support  of  the  instrumentalities  of  govern- 
ment. But  such  protection,  however  desirable  and  just, 
cannot  be  afforded  under  an  ordinance  passed  in  virtue 
of  authority  given  by  the  state  to  regulate  and  license.  In 
passing,  we  may  observe  that  a  comparison  of  the  lan- 
guage used  in  sections  462  and  463  of  the  Code  clearly 
demonstrates  that  the  legislature  did  not  intend,  by  sec- 


76  STULL  V.  Db  MATTOS. 

Opinion  of  the  Ooort  —  Fullkbton,  J.         [2S  Wash. 

tion  462,  to  confer  upon  municipalities  the  right  to  tax 
trahsient  merchants,  by  the  use  of  the  words  'regulate  and 
license/  "  Ottumwa  v.  Zekind,  95  Iowa,  622  (64  N.  W. 
646,  58  Am.  St.  Rep.  447,  29  L.  R.  A.  734). 

It  may  be  true,  as  the  respondents  argue,  that,  under  an 
authority  to  license  for  the  purpose  of  regulation,  the 
amount  proper  to  be  charged  as  a  license  fee  must  be 
left  largely  to  the  discretion  of  the  municipal  authorities, 
and  that  the  fee  exacted  need  not  be  confined  to  the  mere 
expense  incident  to  the  issuance  of  the  license,  but  may 
be  made  sufficiently  large  to  cover  all  costs  that  will  be 
incurred  in  the  oversight  of  the  regulated  business  by 
the  police  officers,  and  create  a  fund  sufficient  to  prose- 
cute violators  of  the  regulations  imposed,  even  though 
incidentally  the  revenues  of  the  municipality  may  be 
increased  thereby;  and  also  that  it  is  only  when  the 
ordinance  is  plainly  unreasonable  and  prohibitive  in  its 
character  that  the  courts  may  interfere  and  pronounce  it 
invalid.  But,  conceding  this,  as  well  as  all  else  that  can 
justly  be  claimed  for  the  power  to  regulate  the  business  of 
selling  goods  at  auction,  we  think  the  present  ordinance 
cannot  be  sustained  as  a  legitimate  exercise  of  that  power. 
Chaddock  v.  Day,  75  Mich.  527  (42  N.  W.  977,  4  L. 
R.  A.  809,  13  Am.  St.  Rep.  468) ;  Morgan  v,  Orwnge,  50 
X.  J.  Law,  389  (13  Atl.  240);  State  v.  Tafi,  118  X. 
C.  1190  (23  S.  E.  970,  32  L.  R.  A.  122,  54  Am.  St. 
Rep.  768)  ;  Stejfy  v.  Town  of  Monroe  City,  135  Ind.  466 
(35  N.  E.  121,  41  Am.  St.  Rep.  436) ;  Champer  v.  Oreen- 
castle,  138  Ind.  339  (35  N.  E.  14,  24  L.  R.  A.  768,  46 
Am.  St.  Rep.  390). 

Can  the  ordinance  be  upheld  as  an  exercise  of  the  taxing 
power  ?  As  has  been  shown,  the  statute  expressly  empow- 
ers municipalities  of  the  class  to  which  the  city  of  New 
Whatcom  belongs  to  license  for  the  purpose  of  revenue 
as  well  as  of  regulation  all  and  every  kind  of  business, 
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without  limitation  as  to  the  amount  of  tax  that  may  be 
thus  imposed.  For  this  reason  it  cannot  be  said  that  the 
ordinance  in  question  is  in  excess  of  the  power  conferred 
upon  the  municipality  by  its  charter.  Nor  is  a  tax  of 
this  kind  within  any  of  the  inhibitions  of  the  constitu- 
tion against  unequal  and  unimiform  taxation.  This  we 
determined  in  the  case  of  Fleetwood  v.  Read,  21  Wash. 
547  (58  Pac.  665,  47  L.  R  A.  205).  That  case  arose 
upon  a  conviction  for  the  violation  of  an  ordinance  of 
the  city  of  Tacoma  which  required  dealers  in  merchan- 
dise, who  gave  to  purchasers  of  goods  coupons,  or  similar 
devices,  which  enabled  such  t)urchaser  to  obtain  from 
other  dealers  articles  of  merchandise  on  the  surrender 
of  the  devices  received,  to  pay  a  license  fee  of  $50  per 
year.  It  was  insisted  that  the  ordinance  was  void  because 
it  imposed  a  burden  upon  a  portion,  and  not  the  whole, 
of  a  class  of  merchants,  and  that  it  was  in  violation  of 
§§  1,  2  and  9  of  article  7  of  the  state  constitution,  which 
provide  for  uniformity  in  taxation.  In  passing  upon 
these  objections,  we  held  that  the  ordinance  was  uniform 
as  to  class,  in  that  it  made  no  distinction  between  mer- 
chants doing  business  in  that  particular  way,  and  that 
the  constitutional  provision  requiring  uniformity  and 
equality  in  taxation  applied  to  taxes  upon  property,  but 
had  no  application  to  taxes  upon  trades,  professions  or 
occupations.  The  adjudicated  cases  on  these  questions 
were  not  collated  by  the  writer  of  that  opinion.  They  can 
l)e  foimd,  partially  collated,  at  least,  in  the  cases  of  Neiv- 
ton  V.  Atchison,  31  Kan.  151  (1  Pac.  288,  47  Am.  Rep. 
486)  ;.  Denver  City  Ry.  Co.  v.  Denver,  21  Colo.  350  (41 
Pac.  826,  29  L.  R.  A.  608,  52  Am.  St.  Rep.  239)  ;  note 
to  People  V,  Thtcrber,  13  111.  554  (Smith  &  Hitchcock's 
reprint),  where  will  be  found,  also,  elaborate  and  thor- 
ough discussions  of  the  principles  involved.     See  further. 
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New  Orleans  v.  Kaufman,  29  La.  An.  283  (29  Am. 
Rep.  328) ;  Walla  Walla  v.  Ferdon,  21  Wash.  308  (67 
Pac.  796). 

The  learned  counsel  for  the  appellant  made  the  further 
contention  that,  even  if  there  be  no  express  constitu- 
tional inhibition  against  this  mode  of  taxation,  or  the 
amount  that  may  be  levied  thereunder,  there  is  what  may 
be  called  implied  inhibitions  of  the  constitution,  which 
can  be  invoked  to  prevent  flagrant  injustice  and  palpable 
wrong,  though  committed  under  the  guise  of  a  power 
so  wide  in  extent  as  the  taxing  power — such  as  those 
which  guaranty  the  individual  citizen  against  willful 
aggressions  on  his  personal  rights,  and  unlawful  confisca- 
tions of  his  property.  There  seems  to  be  in  authority, 
as  well  as  in  reason,  support  for  this  contention.  Judge 
CooLEY,  in  his  work  on  Constitutional  Limitations,  dis- 
cussing the  question  of  the  power  of  taxation,  ^ys : 

"Having  thus  indicated  the  extent  of  the  taxing  power, 
it  is  necessary  to  add  that  certain  elements  are  essential 
in  all  taxation,  and  that  it  will  not  follow  as  of  course, 
because  the  power  is  so  vast,  that  everything  which  may 
be  done  under  pretense  of  its  exercise  will  leave  the  citi- 
zen without  redress,  even  though  there  be  no  conflict  with 
express  constitutional  inhibitions.  Everything  that  may 
be  done  under  the  name  of  taxation  is  not  necessarily  a 
tax;  and  it  may  happen  that  an  oppressive  burden  im- 
posed by  the  government,  when  it  comes  to  be  carefully 
scrutinized,  will  prove,  instead  of  a  tax,  to  be  an  unlawful 
confiscation  of  property,  unwarranted  by  any  principle 
of  constitutional  government.*'  Cooley,  Constitutional 
Limitations  (5th  ed.),  p.  608. 

In  his  work  on  Taxation,  while  speaking  more  directly 
to  the  question,  he  says: 

"If  a  revenue  authority  is  what  seems  to  be  conferred, 
the  extent  of  the  tax,  when  not  limited  by  the  grant  itself, 
must  be  understood  to  be  left  to  the  judgment  and  discre- 
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tion  of  the  municipal  government  to  be  determined  in  the 
usual  mode  in  which  its  legislative  authority  is  exercised ; 
but  the  grant  of  authority  to  impose  fees  for  purposes  of 
revenue  would  not  warrant  their  being  made  so  heavy  as 
to  be  prohibitory,  thereby  defeating  the  purpose."  Cooley, 
Taxation  (2d  ed.),  p.  599. 

See,  also,  cases  cited  in  support  of  the  text ;  Fretwell  v. 
Troy,  18  Kan.  271,  275.  If,  however,  it  be  conceded  that 
the  courts  have  power  to  declare  a  municipal  ordinance 
levying  a  license  tax  on  businesses  invalid  on  the  ground 
that  the  tax  imposed  is  so  oppressive  aud  unreasonable 
as  to  amount  to  confiscation,  rather  than  taxation,  they 
will  not  determine  the  question  by  a  mere  inspection  of 
the  amount  of  the  tax  imposed.  All  presumptions  and 
intendments  are  in  favor  of  the  validity  of  the  tax.  It 
will  be  presumed,  in  the  absence  of  a  contrary  showing, 
that  the  municipal  authorities  acted  justly  and  honestly, 
and  not  in  disregard  of  the  rights  of  the  citizens  or  prop- 
erty holders  of  the  municipality;  that  a  necessity  for 
the  revenue  to  be  derived  from  the  tax  exists;  that  an 
equally  high  rate  has  been  levied  upon  all  business  and 
on  all  property;  and,  however  large  the  particular  tax 
complained  of  may  appear  to  be,  it  will  be  presumed  to 
be  in  harmony  with  all  other  taxation,  and  not  an  unjust 
or  unreasonable  discrimination.  In  other  words,  the 
mere  amount  of  the  tax  does  not  prove  its  invalidity.  To 
determine  the  amount  of  revenue  required  by  the  needs  of 
the  municipality,  when  not  limited  by  constitutional  bar- 
riers, is  within  the  sole  discretion  of  the  legislative  authori- 
ties, and  the  courts  have  no  warrant  to  interfere  with  that 
discretion.  To  quote  Chief  Justice  Mabshall^  it  is  "unfit 
for  the  judicial  department  to  inquire  what  degree  of 
taxation  is  the  legitimate  use,  and  what  degree  may 
amount  to  the  abuse  of  the  power." 
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Passing^  then,  to  the  record,  the  only  evidence  we  find 
that  might  be  said  to  support  the  contention  of  the  appel- 
lant that  the  tax  imposed  by  this  ordinance  is  unreasonable 
and  oppressive,  is  the  showing  to  the  effect  that  the  ordin- 
ance was  passed  upon  the  petition  of  certain  merchants  of 
New  Whatcom;  that  no  license  had  been  taken  out  to 
sell  merchandise  in  this  manner  since  the  ordinance  went 
into  effect;  that  the  auction  conducted  by  the  appellant, 
held  while  the  temporary  restraining  order  issued  in  this 
case  was  in  force,  would  have  been  unprofitable  had  he 
been  compelled  to  pay  the  license  fee  required  by  the 
ordinance;  and  the  statement  of  one  of  the  witnesses 
that  the  ordinance  was  intended  by  the  city  council  to  be 
prohibitory.  But  we  think  this  inconclusive.  Every 
citizen  of  a  municipality  has  an  undoubted  right  to  peti- 
tion for  such  legislation  as  he  may  think  will  be  beneficial 
to  the  community.  The  fact  that  no  license  has  been 
taken  out  under  the  ordinance  might  be  evidence  that  it 
was  less  profitable  to  sell  goods  in  this  manner  than  in 
the  ordinary  way,  even  had  auction  stores  been  common 
prior  to  the  passage  of  the  ordinance,  but  it  would  not 
prove  that  it  was  wholly  unprofitable.  Nor  does  the 
failure  of  the  appellant  have  this  conclusive  effect.  So 
many  conditions  enter  into  every  business  enterprise, 
tending  to  make  it  successful  or  unsuccessful,  that  it 
cannot  be  said  that  its  non-success  is  caused  by  any  one 
condition.  It  may  be  the  fault  of  the  individual  having 
the  business  in  charge.  Common  experience  needs  only  to 
be  cited  to  prove  that  under  exactly  similar  conditions 
many  succeed  where  one  fails.  Neither  is  the  intention 
of  the  city  council  in  passing  the  ordinance  material.  If 
the  ordinance  be  passed  in  accordance  with  the  charter  au- 
thorizing it,  be  lawful  upon  its  face  and  its  nature  and 
effect,  the  courts  will  not  generally  inqu'ire  what  motives 
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induced  ita  passage.  Borough  of  Freeport  v.  Marks,  59 
Pa.  St.  258;  Buell  v.  Ball,  20  Iowa,  282;  Dillon,  Muni- 
cipal Corporations  (4tli  ed.),  §§  311,  812. 

2.  It  is  insisted  that  the  ordinance  is  not  uniform  as 
applied  to  dass.  As  has  been  shown,  the  main  conten- 
tion of  appellant  under  this  head — ^namely,  that  the  ordin- 
ance is  invalid  because  it  imposes  a  burden  upon  a  por- 
tion, and  not  the  whole,  of  a  dass  of  merchants — ^is  con- 
cluded against  him  by  the  case  of  Fleetwood  v.  Bead, 
supra.  The  further  objection  is,  tl^at  the  discrimination 
made  by  the  ordinance  in  the  amount  of  tiie  license  fee 
required  of  auctioneers  for  the  sale  of  the  goods  described 
in  §  7  and  the  amount  of  the  fee  required  for  the  sale  of 
those  described  in  §  8,  is  an  unlawful  discrimination. 
This  could  be  so  only  on  the  theory  that  the  business  of 
selling  property  at  auction  is  but  a  single  ^^kind  of  busi- 
ness'' within  the  meaning  of  these  words  as  used  in  the 
city's  charter.  But,  conceding  this  to  be  correct  in  prin- 
ciple, we  know  of  no  reason  why  ihe  city  cpuncil  may  not 
classify  single  kinds  of  business  in  accordance  with  the 
different  character  and  kind  of  property  sold,  and  grad- 
uate the  license  tax  in  any  manner  that  the  exercise  of  a 

sound  discretion  dictates. 
The  judgment  is  a£5rmed. 

Dunbar,  C.  J.,  and  Rxavis  and  Andbbs,  JJ.,  concur. 
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[No.  8587.      Decided  September  19,  1900.] 

The  State  of  WASHiNOTOiq^  on  the  Relation  of  C,  B.  Bus- 
sell  V.  Robert  Bribgeb^  Commissioner  of  Public 
Lands,  et  al,.  Respondents, 

TIDE  LANBS — SALE — ^BIGHTS  OF  LESSEE. 

A  lessee  of  tide  lands  who  holds  same  under  Laws  1897,  p. 
243,  §  23,  which  provides  "that  lands  held  under  lease  shall  not 
be  offered  for  sale  or  sold  except  to  the  lessee  if  the  lessee 
shall  keep  his  lease  in  good  standing,**  but  who  waives  such  limi- 
tation in  his  favor  and  applies  to  the  commissioner  of  public 
lands  for  the  sale  of  his  leased  premises  at  public  auction,  can- 
not, where  the  lands  are  struck  ofC  to  a  higher  bidder  than  him- 
self, come  in  afterwards  and  secure  a  preference  right  of  pur- 
chase by  tendering  the  amount  of  the  highest  bid,  by  reason  of 
a  provision  in  his  lease  "that  the  tide  lands  herein  shall  not  be 
offered  for  sale  except  upon  application  of  the  lessee,  who  shall 
have  preference  right  to  re-lease  or  to  purchase  at  the  highest 
rate  bid,"  since  there  was  no  authority  of  law  for  the  insertion  in 
his  lease  of  such  a  clause,  which,  in  its  very  nature,  is  incon- 
sistent with  a  sale  at  public  auction. 

Original  Application  for  Mandamus, 

Fred  Rice  Rowellj  for  relator. 

Thomas  M.  Vance,  Assistant  Attorney  General,  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — On  the  1st  of  December,  1899,  the  com- 
missioner  of  public  lands  duly  executed  to  petitioner 
(relator)  a  lease  of  certain  described  tide  lands  in  King 
county,  for  the  period  of  tkirty  years.  A  clause  was 
inserted  in  the  lease  to  the  effect  that  the  tide  lands 
described  therein  should  not  be  offered  for  sale  except  upon 
the  application  of  the  lessee,  and  that  he  should  have  the 
preference  right  to  re-lease  or  to  purchase  the  lands  at 
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the  highest  rate  bid  therefor,  provided  the  lessee  should 
keep  his  lease  in  good  standing.  The  lessee  has  kept  his 
lease  in  good  standing  and  complied  with  the  conditions 
therein  contained  to  be  kept  and  performed  by  him.  On 
the  28th  of  October,  1899,  the  lessee  made  application 
to  the  commissioner  of  public  lands  for  the  sale  of  the 
said  lands  at  public  auction,  and  pursuant  to  the  laws 
and  regulations  pertaining  to  such  sales.  Thereupon  a 
sale  was  regularly  ordered,  pursuant  to  notice,  in  accord- 
ance with  law,  and  on  the  27th  day  of  January,  1900, 
the  said  tide  lots  were  offered  for  sale  by  the  auditor  of 
King  county.  The  petitioner  appeared  at  the  sale,  and, 
together  with  other  persons,  bid  thereat.  The  petitioner 
also  at  such  sale  gave  notice  that  he  should  exercise  and 
demand  his  right  as  lessee  to  purchase  the  lots  so  exposed 
for  sale  at  the  highest  rate  bid  therefor,  and  offered  his 
lease  for  the  inspection  of  all  persons  present.  The  lots 
were  exposed  for  sale,  the  highest  bid  therefor  was  by 
persons  other  than  petitioner,  and  the  amount  bid  thereon 
for  the  same  was  $1,669.  The  petitioner  thereupon 
demanded  the  right  to  purchase  the  lots  at  that  price, 
being  the  highest  bid  by  other  persons,  and  tendered  the 
first  payment  of  one-tenth  thereof.  The  report  of  the  sale 
was  filed  in  the  office  of  the  state  land  commissioner  on 
the  31st  of  January,  1900.  It  is  the  intention  of  the 
board  of  land  commissioners  to  confirm  the  sale  of  the 
tide  lots  to  persons  other  than  the  petitioner,  who  were 
the  highest  bidders  at  such  sale.  The  petitioner  prays  a 
writ  of  mandate  directing  respondents  to  confirm  the  sale 
of  the  lots  to  himself. 

The  laws  of  1896,  p.  644,  §  82,  provide: 

"That  no  lease  shall  be  so  drawn  as  to  interfere  with 
the  sale  of  lands  ordered  by  the  board  of  state  land  com- 
missioners to  be.  sold." 
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Afterwards  the  legislature  (Laws,  1897,  p.  243,  §  28) 
provided : 

'That  lands  held  under  lease  shall  not  be  offered  for 
sale  or  sold  except  to  the  lessee,  if  the  lessee  shall  keep 
his  lease  in  good  standing." 

It  is  argued  by  the  learned  counsel  for  the  petitioner 
that  the  later  act  limits  the  power  to  make  a  sale  to 
the  lessee  during  the  term  of  his  lease,  if  the  lease  is 
kept  in  good  standing,  and  that  such  provision  of  the 
statute  authorized  the  stipulation,  inserted  in  the  lease 
held  by  petitioner,  ^That  the  tide  lands  herein  shall  not 
be  offered  for  sale  except  upon  application  of  the  lessee, 
who  shall  have  preference  right  to  re-lease  or  to  purchase 
at  the  highest  rate  bid."  But  a  careful  consideration  of 
the  statute  does  not  seem  to  imply  such  authority.  With- 
out the  provision  in  the  statute  of  1897,  the  state  might, 
through  its  commissioner  of  public  lands,  offer  leased  lands 
for  sale  without  the  consent  of  the  lessee;  but  the  later 
statute  put  a  limitation  upon  the  right  of  the  state  to 
sell  during  the  continuance  of  the  lease  in  good  standing. 
This  limitation  is  plainly  for  the  benefit  of  the  lessee. 
There  is  no  valid  reason  to  infer  that  the  state  should 
limit  itself  in  regard  to  the  sale.  Such  limitation  having 
been  made  for  the  benefit  of  the  lessee  alone,  there  appears 
no  good  reason  why  he  was  not  competent  to  waive  it  and 
apply  for  the  public  sale  of  the  tide  lots,  imder  the  law 
relative  to  such  sales.  Having  made  such  waiver  in  his 
application  for  the  sale  of  the  tide  lots,  the  applica- 
tion having  been  approved,  and  a  sale  ordered  and  r^u- 
larly  consummated,  it  would  seem  that  the  highest  bid- 
der at  such  sale  was  entitled  to  the  tide  lots  and  to  a 
confirmation  of  the  sale.  The  restriction  made  by  the 
statute  upon  the  right  to  sell  during  the  existence  of  the 
lease  certainly  did  not  confer  authority  to  insert  in  lie 
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lease  the  clause  that  the  lessee  might  purchase  at  the 
highest  bid  made  at  the  sale  by  any  other  person.  Such 
clause  is  inconsisteiit  with  the  sale  at  public  auction. 
There  could  be  no  competition  if  the  bidder  could  not 
get  the  benefit  of  his  offer. 

It  is  maintained  by  counsel  that  petitioner,  at  any 
rate,  should  be  deemed  to  have  been  misled  by  the  clause  in 
his  lease ;  but  it  may  be  suggested  that  the  highest  bidder 
at  the  sale  would  also  be  misled,  if,  having  been  invited  to 
bid  in  competition  at  a  public  auction,  he  could  obtain 
no  right  to  purchase  after  having  attended  and  made  the 
highest  bid.  It  occurs  to  us  that  the  court  is  unable,  where 
all  the  proceedings  have  been  regular  and  the  sale  valid, 
to  relieve  the  petitioner  from  his  mistake,  if  such,  of 
thinking  he  had  the  controlling  right  to  purchase  at  the 
sale.  It  is  therefore  concluded  that  the  writ  must  be 
denied. 

DuNBAB,  C.  J.,  and  Andebs  and  Fullebton^  JJ., 
concur. 


[No.  8812.    Decided  September  26,  1900.] 

Clallam  Countt^  Appellant^  v.  Mabia  Hall  et  al.j 

Respondents. 

COSTS    IN    CBIiaiTAL    PBOSEOUTIONS— BOin>    TO    KEEP    THE    PEAOE — 
WHEN  LIEN  ON  BEAL  ESTATE. 

Where  a  defendant  who  has  been  required  to  enter  into  a 
recognizance  to  keep  the  peace  has  been  ordered  to  pay  the 
costs  of  the  prosecution,  such  Judgment  for  costs  constitutes 
a  lien  on  her  real  estate,  under  the  terms  of  BaL  Code,  5  6687, 
which  provides  that  "when  no  order  respecting  the  costs  is  made 
by  the  magistrate,  they  shall  be  allowed  and  paid  in  the  same 
manner  as  costs  before  justices  in  criminal  prosecutions;  but 
In  all  cases  where  a  person  is  required  to  give  security  for  the 
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peace,  •  •  •  the  magistrate  may  further  order  that  the 
costs  of  prosecution,  or  any  part  thereof,  shall  be  paid  by  such 
person,  who  shall  stand  committed  until  such  costs  are  paid/' 
and  under  §§  6984  and  6989,  which  provide  that  execution  may 
issue  for  fines  and  costs  adjudged  in  criminal  actions  in  the 
same  manner  as  in  civil  actions,  and  such  judgment  shall  become 
a  lien  upon  the  real  property  of  the  person  liable  to  pay  the 
costs,  when  such  lien  is  perfected  as  required  by  law,  since  the 
evident  intent  of  the  legislature  in  providing  for  the  taxation  of 
costs  in  the  discretion  of  the  magistrate  was  to  make  the  gen- 
eral provisions  governing  criminal  procedure  in  the  taxation  and 
collection  of  costs  and  fines  apply  to  proceedings  to  prevent  the 
commission  of  crimes. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
Jamss  G.  McClinton,  Judge.    Reversed. 

George.  C.  Hatch,  for  appellant. 
Trumbull  dk  TrumbvU,  for  respondents. 

The  opinion  of  the  court  was  delivered  hj 

Reavis,  J. — A  complaint  was  filed  by  Clallam  county 
against  respondent  Hall  on  August  16,  1898,  under  §§ 
6680  and  6692,  Bal.  Code,  to  require  said  respondent 
to  enter  into  a  recognizance  to  keep  the  peace.  The  exam- 
ination was  had  on  September  20,  1898,  and  the  court 
ordered  said  respondent  to  enter  into  a  recognizance  for 
$250  to  keep  the  peace,  and  further  ordered  her  to  pay 
the  costs  of  the  prosecution,  taxed  at  $197.15.  On  the 
26th  of  August,  1898,  respondent  Hall  was  the  owner 
of  certain  property  in  Clallam  county,  and  on  that  date 
conveyed  the  same  to  respondent  Breckinridge.  The 
present  cause  is  one  in  equity  brought  by  the  county 
to  set  aside  such  conveyance  in  aid  of  an  execution  issued 
out  of  the  superior  court  upon  the  order  to  pay  costs  made 
by  the  justice  of  the  peace.  The  foregoing  facts  are 
alleged  in  the  complaint,  and  it  is  further  alleged  that 
a  transcript  of  the  order  was  filed  in  the  superior  courts 
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and  an  execution  issued  thereon  against  the  respondent 
Hall  and  return  made  thereon  of  no  property  found  in 
Clallam  county  belonging  to  said  Hall.  The  complaint 
further  states  that  the  conveyance  from  respondent  Hall 
to  Breckinridge  was  voluntary  and  without  consideration, 
and  made  to  defraud  the  creditors  of  Hall,  and  especially 
the  county.  A  general  demurrer  was  interposed  to  the 
complaint,  which  was  sustained  by  the  superior  court. 
Section  6687,  Bal.  Code,  provides: 

''When  no  order  respecting  the  costs  is  made  by  the 
magistrate,  they  shall  be  allowed  and  paid  in  the  same 
manner  as  costs  before  justices  in  criminal  prosecutions; 
but  in  all  cases  where  a  person  is  required  to  give  secur- 
ity for  the  peace,  or  for  his  good  behavior,  the  magistrate 
may  further  order  that  the  costs  of  prosecution,  or  any 
part  thereof,  shall  be  paid  by  such  person,  who  shall  stand 
committed  until  such  costs  are  paid,  or  he  is  otherwise 
legally  discharged." 

Under  this  section,  the  magistrate  ordered  respondent 
HaU  to  pay  the  costs  of  prosecution.  Sections  6984  and 
6989,  Bal.  Code,  declare  that  execution  may  issue  for 
fines  and  costs  and  all  adjudged  costs  in,  criminal  actions 
in  the  same  manner  as  in  civil  actions,  and  such  judgment 
becomes  a  lien  upon  the  real  property  of  the  person  liable 
to  pay  the  costs,  when  such  lien  is  perfected  as  required 
by  law.  The  one  question  presented  is,  whether  in  pro- 
ceedings to  prevent  the  commission  of  crime,  the  order 
for  payment  of  costs  made  by  the  magistrate  has  the 
force  of  the  order  made  in  criminal  prosecutions.  Section 
6687,  supra,  is  first  found  in  the  Laws  of  1854,  p.  105. 
It  is  found  in  the  statute  entitled,  ''An  act  to  regulate  the 
practice  and  pleadings  in  prosecutions  for  crimes,"  and 
under  the  subdivision  of  "proceedings  to  prevent  the  com- 
mission of  crimes."  It  would  seem  that  the  direction 
made  in  §   6687  that,  "When  no  order  respecting  the 
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costs  is  made  by  the  magistrate,  they  shall  be  allowed 
and  paid  in  the  same  manner  as  costs  before  justices  in 
criminal  prosecutions,"  taken  in  connection  with  the  fact 
that  the  proceeding  to  prevent  the  commission  of  crimes  is 
in  itself  an  inquest  in  the  nature  of  a  criminal  proceed- 
ing, would  make  the  general  provisions  of  our  crim- 
inal procedure  in  relation  to  the  taxation  and  collection 
of  costs  and  fines  apply  to  the  proceedings  under  consid- 
eration here.  Sections  6766  and  6767  provide  for  an 
appeal  from  the  order  requiring  a  recognizance,  and  also 
the  taxation  of  costs,  and  a  review  with  power  in  the 
appellate  court  to  tax  the  costs  of  prosecution  as  it  may 
deem  just  and  reasonable.  It  is  not  a  sufficient  objection 
to  the  power  to  issue  an  execution  under  §  6687,  that  it 
is  there  provided  that  the  defendant  shall  stand  commit- 
ted until  the  costs  are  paid,  as  it  has  been  observed  that 
the  general  statutes  relative  to  the  collection  of  fines  and 
costs  are  applicable  to  this  proceeding.  The  legislature 
seems  to  have  regarded  the  proceeding  as  ^sufficiently  puni- 
tive in  itB  nature  to  provide  for  the  taxation  of  costs  in 
the  discretion  of  the  magistrate.  No  objection  to  the 
validity  of  the  statute  has  been  suggested  here. 

From  these  considerations,  it  appears  that  the  com- 
plaint stated  a  cause  of  action.  The  cause  is  therefore 
reversed,  with  directions  to  the  superior  court  to  overrule 
the  demurrer  to  the  complaint. 

DuNBAE^  C.  J.,  and  Fullbeton  and  Anders,  JJ., 
concur. 
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[No.  8482.    Decided  September  26,  1900.] 
28     89 

Washougal  Kives  Improvement  &  Log  Driving  Com-        as  uo 
PANY^  Appellant,  v.  Skamania  Logging  Company,  Be- 
spandent 

LOGS  AND  LOGGING — ^BOOM  COICPAIOBS — ^BIOET  TO  TOLL. 

A  boom  company  is  not  entitled  to  collect  tolls  for  driving 
the  logs  of  another,  under  the  authority  of  Bal.  Code,  S  4891, 
providing  therefor  in  case  such  logs  obstruct  or  impede  its  drive, 
when  it  appears  that  such  logs  did  not  intermingle  with,  or 
obstruct,  or  impede  the  driving  of  the  boom  company's  logs, 
and  that  the  work  done  by  the  boom  company  consisted  in  roll- 
ing into  the  channel  of  the  stream  a  portion  of  the  logs  which 
had  lodged  along  the  banks,  while  the  owner  of  such  logs  was 
engaged  at  the  same  time  in  the  same  work,  and  had  notified 
the  boom,  company  not  to  handle  the  logs. 

Appeal  from  Superior  Court,  Clarke  County. — ^Hon. 
Abraham  L.  Miller,  Judge.     Affirmed. 

Coavert  <&  Stapleton,  for  appellant. 

Dell  Stuart,  E.  B.  Watson  and  W.  W.  McCredie,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON,  J. — ^The  appellant  is  duly  incorporated 
under  the  laws  of  the  state  of  Washington,  relative  to 
the  incorporation  of  boom  companies  (§§  4378-4394,  Bal. 
Code),  for  the  purpose  of  improving  a  part  of  the  Wash- 
ougal river  lying  in  Skamania  and  Clarke  counties,  and 
driving  saw  logs  and  other  timber  products  thereon.  For 
the  purposes  of  this  action,  while  it  is  questioned  by 
the  respondent,  it  may  be  conceded  that  it  has  complied 
with  the  law  relative  to  its  incorporation,  so  as  to  entitle 
it  to  all  the  rights  and  privileges  that  a  compliance  with 
such  laws  confers  upon  it.  In  1898  the  respondent  placed 
a  large  number  of  saw  logs — nearly  2,500,000  feet —  in 
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the  north  fork  of  the  Waahougal  river,  intending  to  drive 
them  down  that  fork  to  the  main  river,  and  from  thence, 
about  sixteen  miles,  to  the  mouth  of  the  same,  during  the 
freshets  of  the  coming  winter  season.  The  sixteen  miles 
of  the  main  river  are  within  the  boundaries  of  appel- 
lant's improvements.  During  the  same  season  one  Aldrich 
and  others  placed  a  large  quantity  of  logs  in  the  main 
stream  above  the  mouth  of  the  north  fork,  which  the  appel- 
lant was  requested  to  drive.  Prior  to  the  first  day  of 
December,  1898,  the  respondent,  with  the  aid  of  freshets 
and  splashes  from  dams  owned  and  operated  by  it  on  the 
north  fork,  flooded  and  drove  out  most  of  its  logs  into 
the  main  river,  where  the  same  lodged  and  scattered 
between  that  point  and  the  mouth  of  the  river.  After- 
wards the  appellant  proceeded  to  drive  the  logs  of  Aldrich 
and  others,  and  in  so  doing  claims  to  have  driven  certain 
of  respondent's  logs  which  obstructed  and  impeded  its 
drive,*  and  contends  that  it  is  entitled  to  collect  as  tolls 
on  the  whole  thereof  the  sum  fixed  by  its  board  of  directors 
as  reasonable  charges  for  driving  logs  down  the  Waah- 
ougal river ;  in  this  instance  sixty  cents  per  thousand  feet, 
board  measure.  To  secure  the  sum  claimed,  it  filed  a  lien 
upon  the  logs,  and  brought  this  action  to  foreclose  the 
same.  The  trial  court  found  for  the  respondent,  and  this 
appeal  is  from  the  judgment  entered  thereon. 

A  corporation,  organized  for  the  purposes  for  which 
the  appellant  is  incorporated,  after  having  complied  with 
the  terms  of  the  statute,  is  entitled  to  collect  tolls  for 
driving  logs  and  other  timber  products  upon  a  stream 
which  it  has  improved,  when  such  driving  is  done  either 
at  the  request  of  the  owners  of  the  logs  or  other  timber 
products,  or,  without  such  request,  when  the  logs  or  other 
timber  products  lie  in  such  a  position  as  to  obstruct  or 
impede  its  own  drive.    Bal.  Code,  §4391.    But  this  is  as 
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far  as  the  statute  has  gone.  The  mere  fact  that  a  com- 
pany has  improved  a  stream  does  not  give  it  the  right 
to  collect  toUs  upon  logs  of  persons  driving  on  the  stream, 
who  use  their  own  forces  and  appliances.  We  so  held 
in  the  case  of  Oray's  Harbor  Boom  Co.  v.  McAmmant, 
21  Wash.  465  (58  Pac.  573)^ and  such  seems  to  us  now 
to  be  the  correct  construction  of  the  statute.  It  is  con- 
ceded that  the  appellant  was  not  requested  to  drive  the 
respondent's  logs,  and  that  it  was  expressly  notified  not 
to  do  so.  Its  right  of  recovery  then  depends  upon  what 
answer  is  given  to  the  question,  did  the  respondent's  logs 
lie  in  such  a  position  as  to  obstruct  or  impede  the  drive 
of  the  appellant?  As  facts,  the  trial  court  found  from 
the  evidence  that  the  vast  bulk  of  respondent's  logs  went 
out  of  the  river  on  a  great  natural  freshet  which  occurred 
about  the  20th  of  January,  1899,  and  that  the  remainder 
went  out  on  some  later  floods  occurring  in  the  latter  part 
of  that  month  and  in  the  month' of  February  following,  all 
without  the  use  of  any  of  appellant's  improvements ;  that, 
while  the  appellant  rolled  into  the  channel  of  the  stream, 
from  points  where  they  had  lodged,  certain  of  the  respond- 
ent's logs,  it  did  so  after  it  had  been  notified  not  to  drive 
the  logs,  and  while  the  respondent  was  engaged  in  the 
same  work;  and,  further,  that  these  logs  did  not,  nor 
did  any  of  the  logs  of  the  respondent,  intermingle  with 
or  obstruct  or  impede  the  driving  of  any  logs  by  the  appel- 
lant. The  evidence  at  the  trial  was  voluminous,  and  an 
analysis  of  it  would  serve  no  useful  purpose.  A  care- 
ful examination  of  the  record,  however,  has  convinced  us 
that  the  findings  are  in  accordance  with  the  weight  of 
the  evidence.  It  follows  therefrom  that  the  judgment  of 
the  trial  court  should  be  affirmed,  and  it  is  so  ordered. 

DrrsfBAR,  C.  J.,  and  Bbavis  and  Andbbs^  JJ.,  concur. 
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[No.  2955.    Decided  September  27,  1900.] 

City  of  Seattle^  Respondent,  v.  Alice  S.  Hill,  as 
Executrix  and  Guardian,  et  al..  Appellants, 

hTBEETa— COMMON  LAW  DEDICATION. 

The  platting  by  an  owner  of  a  tract  of  land  showing  an 
extension  of  a  street  through  the  tract,  and  the  acceptance  and 
approval  of  the  plat  by  the  city  council,  the  body  Tested  by  the 
charter  with  authority  over  the  city  highways,  followed  by  a 
petition  of  the  owner  and  others  for  the  improyement  of  the 
street  thus  shown  by  the  plat  to  be  extended  through  his  land, 
which  the  council  caused  to  be  improved  in  accordance  with 
the  petition,  show  such  an  intent  on  the  part  of  the  owner  to 
devote  his  land  to  a  public  use  and  such  an  acceptance  by  the 
public  as  to  constitute  a  common-law  dedication. 

KAME — ^BEVOCATION  OF  DEDICATION. 

The  fact  that  such  dedication  was  not  thereafter  recognised 
by  the  owner,  and  the  land  was  subsequently  conveyed  by  him, 
without  reservation,  to  a  grantee  who  subsequently  laid  ofC  the 
tract  under  a  new  plat,  would  not  affect  the  right  of  the  city  to 
collect  assessments  against  the  lots  under  the  original  plat  for 
the  improvement  of  the  street  attempted  to  be  extended  in  front 
of  them. 

eXBEET   IMPROVEMENTS — ^REGULABITY   OF   PSOOBEDINOS — ^BBTOPPBLi 

Where  a  person  has  signed  a  petition  for  an  improvement, 
which  can  only  be  paid  for  by  means  of  an  assessment  upon 
contiguous  property,  he  and  his  grantees  are  estopped  from 
contesting  the  validity  of  the  assessment,  especially  after  the 
work  has  been  completed  and  accepted  by  the  proper  authorities. 

KAMB — ^VALIDITY  AS  AGAINST  GRANTEES. 

Where  there  was  a  valid  assessment  against  land  appearing 
of  record  at  the  time  the  grantees  acquired  title,  and  of  which 
they  must  be  deemed  to  have  had  constructive  notice,  they 
must  be  held  to  have  received  the  benefits  resulting  from  the 
improvement  and  to  have  taken  the  land  subject  to  the  conse- 
quent burden. 

SAME — ENFORCEMENT       OP       ASSESSMENT — ^RECOVERY        OP        INTER- 
EST  AND   PENALTY. 

In  an  action  by  the  city  of  Seattle  to  enforce  collection  of  an 
assessment  for  a  street  improvement,  where  the  assessment  pro- 
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ceedingB  were  not  entirely  regular,  the  plaintiff  is  not  entitled 
to  a  judgment  for  interest  and  penalties,  accruing  by  reason  of 
the  non-payment  of  such  assessment;  but  is  merely  entitled  to 
Judgment  for  the  assessment  alone,  under  the  terms  of  its 
charter  (Laws  1885-86,  p.  243,  §  10),  which  provide  that  in  such 
actions  the  plaintiff  is  entitled  to  a  decree  in  its  favor  notwith- 
standing any  defect,  informality  or  irregularity  in  the  proceed- 
ings; but,  if  defects,  informalities  or  irregularities  prejudicial 
to  the  party  objecting  appear,  the  court  may  disallow  any  part 
or  the  whole  of  plaintiff's  costs  or  allow  costs  to  the  defendant; 
and,  in  case  of  the  regularity  of  the  proceedings,  the  plaintiff 
shall  be  entitled  to  the  fml  amount  of  the  assessment  with 
Interest  at  the  rate  of  ten  per  cent,  per  annum,  and  five  per  cent 
additional  as  penalty  and  damages  for  delay. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E. 
D.  Benson,  Judge.     Modified. 

Bausman,  KeUeher  &  Emory,  for  appellantB. 

Pratt  (6  Riddle   (W.  E.  Humphrey,  of  counsel)   for. 
respondent: 

The  right  to  make  common  law  dedications  is  not  usu- 
ally precluded  or  abridged  by  statutory  r^ulations  pro- 
viding for  dedication  in  certain  specific  ways.  SdvgeanVa 
Heirs  v.  State  Bank,  4  McLean,  339.  An  incomplete 
8t4itutory  dedication  may  become  one  at  common  law  by 
acceptance  by  the  public.  Fulton  v.  Mehrenfeld,  8  Ohio 
St.  440;  Maywood  Co.  v.  Village  of  Maywood,  6  N.  E. 
866.  The  original  owner  is  precluded  from  revoking 
dedication  where  property  is  set  apart  for  the  public  use 
and  enjoyed  as  such,  and  private  and  individual  rights 
acquired  with  reference  to  it,  the  law  considering  it  in 
the  nature  of  an  estoppel  in  pais,  Cincinnati  v.  White's 
Lessee,  6  Pet.  431  (8  L.  ed.  452) ;  Sarpy  v.  Mumdpdlity 
No.  2,  9  La.  An.  597  (61  Am.  Dec.  221).  Acceptance 
of  dedication  by  the  public  is  for  the  purpose  of  holding 
the  public  responsible  for  the  keeping  of  streets  in  repair, 
and  may  be  gathered  from  facts  and  circumstances,  for 


94  SEATTLE  V.  HILL. 


Opinion  of  the  Oonrt — Andbbb,  J.  [28  Wash, 

no  particular  form  of  ceremony  is  necessary.  Cole  v, 
Sprowlj  35  Me.  161.  All  that  is  necessary  being  the  assent 
of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for 
the  purposes  intended  by  the  appropriation.  David's 
Heirs  v.  New  Orleans,  16  La.  An.  404  (79  Am.  Dec. 
586)  ;  or  by  formal  acceptance  by  the  municipality.  Peo- 
ple V.  Jones,  6  Mich.  176. 

Upon  the  point  as  to  the  sufficiency  of  the  facts  in  the 
case  to  establish  a  dedication,  counsel  cite  State  v.  Trash, 
6  Vt.  355  (27  Am.  Dec.  554) ;  Clarle  v.  Elizabeth,  40  K 
J.  Law,  172;  Denver  v.  Clements,  3  Colo.  472;  Price 
V.  Plainfield,  40  N.  J.  Law,  608 ;  Bartlett  v.  Bangor,  67 
Me.  460 ;  Pierpoint  v.  Town  of  Harrisville,  9  W.  Va.  215 ; 
Dockland  v.  Smiley,  26  Ohio  St.  94;  Diedrich  v.  North- 
western Union  Ry.  Co.,  42  Wis.  248  (24  Am.  Kep.  899)  ; 
^hanklin  v,  EvansvUle,  55  Ind.  240;  Town  of  Derby  v. 
Ailing,  40  Conn.  410;  Preston  v.  Navasota,  34  Tex.  684; 
Hannibal  v.  Draper,  15  Mo.  634;  Schcnley  v.  Common- 
wealih,  36  Pa.  St.  62 ;  Dubuque  v,  Moloney,  9  Iowa,  451 
(74Am.  Dec.  358). 

The  opinion  of  the  court  was  delivered  by 

Anders^  J. — ^In  compliance  with  a  petition  presented 
by  property  owners,  the  city  of  Seattle  caused  Washing- 
ton street  to  be  graded  and  sidewalks  to  be  constructed 
thereon,  from  Twelfth  to  Sixteenth  street,  in  said  city. 
The  work  was  done  by  contractors,  and  the  cost  of  the 
improvement  was  assessed  against  the  property  abutting 
upon  that  portion  of  the  street  so  improved.  This  action 
was  brought  to  enforce  the  collection  of  the  assessment 
levied  against  the  property  of  appellants  for  its  propor- 
tion of  the  expense  of  said  improvement.  Upon  the  trial 
in  the  superior  court,  a  decree  was  rendered  in  favor  of 
the  city,  establishing  a  lien  upon  the  property  described 
in  the  complaint,  for  the  whole  amount  of  the  assess- 
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ment,  together  with  the  penalty  and  interest  provided  for 
by  the  city  charter,  and  ordering  a  sale  of  the  premises  to 
satisfy  the  same.  From  this  judgment  and  decree  the 
defendants  appealed. 

It  is  contended  by  the  learned  counsel  for  the  appel- 
lants that  the  assessment  was  void  ab  initio,  for  the  reason 
that  the  city  council  never  acquired  jurisdiction  to  levy 
it.  This  alleged  want  of  jurisdiction  is  predicated  upon 
the  assumption  that  the  land  which  was  graded  and  im- 
proved as  a  street  was,  at  the  time,  the  private  property 
of  one  W.  C.  HiU,  and  had  not  been  laid  out  or  traveled 
as  a  street,  or  dedicated  to  the  public  for  such  purpose. 
And,  if  that  assumption  is  in  accordance  with  the  facts 
presented  by  the  record,  it  must  be  conceded  that  the  city 
was  without  power  to  levy  the  assessment  complained-  of, 
and  that  the  whole  proceeding  in  that  respect  was  null 
and  void.  The  power  of  the  city  as  to  grading  streets 
and  constructing  sidewalks  is  defined  in  §8  of  the  charter 
as  follows: 

**The  city  of  Seattle  shall  have  power  to  construct  side- 
walks, and  to  curve,  pave,  grade,  macadamize  and  gutter 
any  street  or  streets,  highway  or  highways,  alley  or  alleys 
therein,  or  any  part  thereof,  and  to  levy  and  collect  special 
taxes  or  assessments  on  all  lots  and  parcels  of  land  front- 
ing on  any  such  street  or  streets,  alley  or  alleys,  highway 
or  highways,  so  improved,  or  any  part  thereof,  sufficient 
to  pay  the  expense  of  such  improvement;  and  for  such  pur- 
pose may  establish  assessment  districts,  embracing  all 
lots  and  parcels  of  land  subject  to  assessment  for  such 
purposes."     Laws,  1885-6,  p.  241. 

And  from  this  provision  it  is  manifest  that  the  legisla- 
ture did  not  undertake,  or  even  pretend,  to  authorize  the 
city  to  enter  upon  private  property  for  the  purpose  of 
making  improvements  of  this  character.  The  first  ques- 
tion,  therefore,  for   determination  is,   was  the  locality 
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where  the  improvement  was  made  for  which  appeU  ants' 
land  was  assessed,  a  public  street?  Counsel  for  the  re- 
spondent insist  that  it  was,  and  the  court  below  was  evi- 
dently of  that  opinion.  We  are  also  of  the  opinion  that  the 
locus  in  question  was  a  street,  and  that  it  became  such  by 
dedication  by  the  then  owner  of  the  land.  The  facts  upon 
which  we  base  our  conclusion  are  these:  In  the  year 
1889,  W.  C.  Hill  was  the  owner  of  a  tract  of  land  con- 
taining one  hundred  acres,  the  west  boundary  line  of  which 
constituted  the  eastern  terminus  of  Washington  street. 
During  that  year  Mr.  Hill  made  and  acknowledged  a 
plat  designated  as  ^^.  C.  Hill's  Addition  to  the  City  of 
Seattle,"  and  showing  an  extension  eastward  of  Washing- 
ton street  through  his  one  hundred  acre  tract  for  the  dis- 
tance, at  least,  of  one  block,  consisting  of  lots  consecu- 
tively numbered.  The  lots  on  one  side  of  the  street,  as 
extended,  constituted  block  1,  and  those  on  the  other  side, 
block  13,  according  to  the  plat.  The  space  between  these 
two  blocks  was  graded  and  improved  as  part  of  Wash- 
ington street,  and  the  assessment  in  question  was  levied 
on  the  several  lots  fronting  thereon.  It  seems  to  have  been 
Mr.  Hill's  purpose  to  sell  the  platted  lots,  but  we  find  no 
evidence  in  the  record  showing  that  any  of  such  lots  were 
actually  sold  by  him.  This  plat  was  not  recorded  in  the 
office  of  the  county  auditor,  and  therefore  did  not  of 
itself,  under  our  statute,  operate  as  an  effectual  dedication 
to  the  public  of  the  land  delineated  thereon  as  a  street. 
But  it  does  not  follow  that,  because  there  was  no  statutory 
dedication  in  this  instance,  there  was  no  dedication  at 
all,  for  the  provisions  of  statutes  upon  the  subject  do  not 
preclude  the  making  of  dedications  in  accordance  with 
the  established  rules  of  the  common  law.  It  is  held  by 
numerous  authorities,  and  may  be  said  to  be  an  established 
principle  of  law,  that  "an  incomplete  or  defective  statutory 
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dedication  may,  when  accepted  by  the  public,  or  when 
rights  have  been  acquired  thereunder  by  third  parties, 
operate  as  a  common  law  dedication."  9  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  p.  36.  See,  also,  Elliott,  Eoads  &  Streets, 
p.  86;  2  Dillon,  Municipal  Corporations  (4th  ed.)»,  § 
628. 

There  are  two  things  which  are  absolutely  essential  to 
a  valid  common  law  dedication,  viz. :  (1)  An  intention 
on  the  part  of  the  owner  to  devote  his  land,  or  an  easement 
in  it,  to  a  public  use,  followed  by  some  act  or  acts  clearly 
and  unmistakably  evidencing  such  intention;  and  (2) 
an  acceptance  of  the  offer  by  the  public.  In  making  a 
dedication,  no  particular  formalities  are  necessary.  The 
statute  of  frauds  is  not  applicable  in  such  cases,  and  there- 
fore a  deed  or  other  instrument  of  writing  is  not  necessary, 
though,  of  course,  a  dedication  may  be  made  by  deed. 
The  intention  to  make  a  dedication  may  be  shown  by  par- 
ticular acts  of  the  owner,  such  as  throwing  open  his  land 
to  public  travel,  or  platting  it  and  selling  lots  with  ref- 
erence to  the  plat,  or  acquiescing  in  or  positively  assenting 
to  its  use  by  the  public,  or,  in  short,  by  any  act  positively 
and  unequivocally  indicating  such  intention.  See  Hard- 
ing 17.  Jasper,  14  Cal.  642 ;  Godfrey  v.  Alton,  12  111.  29 
(52  Am.  Dec.  476). 

The  acceptance  by  the  public  may  be  either  express  or 
implied.  An  express  acceptance  is  evidenced  by  some 
formal  order  of  the  body  or  officer  having  jurisdiction  in 
such  matters  accepting  the  dedication  in  express  terms. 
Elliott,  Beads  &  Streets,  p.  116.  And  it  may  be  stated 
as  a  general  proposition  that  the  officials  who  are  charged 
with  the  care  and  control  of  highways,  and  who  are  vested 
with  authority  to  lay  out  and  open  streets,  have  also 
authority  to  accept  dedications  of  land  for  such  pur- 
poses.   9  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p.  46. 

7—23  WASH. 
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The  authority  to  open,  repair,  and  improve  streets, 
alleys,  and  highways  was  conferred  upon  the  city  of  Seattle 
by  its  charter,  and,  as  the  city  council  was  the  only  body 
by  which  the  authority  could  be  exercised,  it  follows  that 
it  was  empowered  to  accept  dedications  of  streets  on  behalf 
of  the  public.  An  acceptance  may  be  implied  from 
acts  of  the  proper  public  authorities,  showing  that  dedi- 
cated lands  are  considered  and  treated  as  public  streets 
and  highways,  "Where  control  of  a  way  is  assumed  by 
the  authorities  representing  the  public  corporation,  an 
acceptance  will  be  implied."  Elliott,  Roads  &  Streets, 
p.  115. 

Applying  the  principles  above  stated  to  the  facts  of 
this  case,  it  clearly  appears  that  the  land  claimed  to 
have  been  exclusively  private  property  at  the  time  it  was 
graded  and  improved  by  the  city  was  in  fact  a  street  by 
dedication.  When  the  owner  of  the  land  exhibited  to 
the  common  council  a  plat  purporting  to  represent  an  addi- 
tion to  the  city,  and  upon  which  there  was  marked  the 
street  involved  in  this  controversy,  with  contiguous  lots 
and  blocks  appropriately  designated  thereon,  and  asked 
the  council  to  approve  the  same,  we  think  he  very  clearly 
evinced  an  intention  to  dedicate  the  street  to  the  public. 
And  it  is  equally  clear  that  when  the  common  council 
formally  approved  the  plat,  and  caused  such  approval 
to  be  entered  in  the  records  of  its  proceedings,  they 
expressly  signified  their  acceptance  of  the  dedication  of 
the  street.  But  this  is  not  all  that  was  done  in  that  regard. 
The  owner  of  the  land,  with  others,  presented  a  petition 
in  writing  to  the  common  council  soliciting  that  body  to 
grade  this  street  and  construct  sidewalks  thereon;  and, 
in  causing  the  work  to  be  done  in  accordance  with  the 
petition,  the  council  recognized  the  existence  of  the  street 
and  treated  it  accordingly.    And  those  acts  on  their  part, 
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as  we  have  seen^  amounted  to  an  acceptance  of  the  dedica- 
tion of  the  land  for  the  purpose  of  a  street.  Upon  acceptr 
ance,  the  dedication  became  complete  and  irrevocable,  and 
the  dedicator  and  his  grantees  were  thereafter  precluded 
from  asserting  any  ownership  in  the  land  inconsistent 
with  its  use  as  a  public  street.  See  Harding  v,  Jasper, 
supra;  Godfrey  v.  Alton,  supra,  9  Am.  &  Eng.  Enc.  Law 
<2d  ed.),  p.  34. 

If  the  deed  made  by  Hill  in  1892,  by  which  he  con- 
veyed to  appellant  Snipes,  without  reservation,  the  tract 
of  land  of  which  the  street  was  a  part,  had  been  executed 
before  the  acceptance  and  improvement  of  the  street  by 
the  city,  there  would  be  much  force  in  the  argument  that 
that  transaction  showed  an  intention  on  the  part  of  HDl 
not  to  dedicate  the  land.  But  that  deed  did  not  defeat  or 
revoke  the  dedication,  and  the  fact  thai  Snipes  sub- 
sequently laid  ofi  and  platted  the  whole  tract  originally 
owned  by  Hill  is  quite  immaterial,  so  far  as  this  case 
is  concerned. 

It  is  further  contended  by  the  appellants  that,  even 
if  there  was  a  dedication  of  the  street  by  Hill,  the 
assessment  was  nevertheless  null  and  void,  for  the  reason 
that  the  provisions  of  the  ciiarter  aud  of  the 
ordinances  upon  the  subject  of  assessments  for 
street  improvements  were  not  pursued  with  suf- 
ficient strictness.  But,  while  it  is  true  that  the 
record  discloses  some  irregularities  in  the  assessment 
proceedings,  it  does  not  appear  that  the  owner  of  the 
land  was  prejudiced  thereby,  or  that  his  property  was  not 
benefited  to  the  extent  of  the  assessment.  It  is  clear  that 
the  common  council  possessed  jurisdiction  to  order  the 
improvement  and  levy  the  assessment,  and  it  appears 
that  all  the  notices  required  by  the  general  ordinances  to 
be  given  to  property  owners  were  published  in  the  oflScial 
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newspaper  of  the  city  for  the  required  time.  In  view 
of  these  f  acts,  and  of  the  provisions  of  §  10  of  the  charter^ 
it  would  seem  that  the  assessment  was  properly  held  valid^ 
'^notwithstanding  any  defect,  informality,  or  irregularity'*' 
in  the  proceedings.  And,  besides,  we  are  of  the  opinion 
that  the  appellants  ought  not  to  be  heard  to  complain  of 
defects  and  irregularities  in  the  assessment  proceedings. 
The  party  through  whom  they  derived  whatever  title  they 
have  to  the  land  was  actively  instrumental  in  inducing 
the  proceedings  which  are  now  called  in  question,  and  it 
is  not  shown  anywhere  in  the  record  that  he  ever  made 
the  slightest  objection  to  the  mode  of  levying  the  assess- 
ment,  or  the  amount  thereof,  or  even  to  the  character  of 
the  work.  It  is'xipt  necessary  at  this  time  to  determine 
whether  the  mere  failure  on  the  part  of  one  whose  land  i» 
being  assessed  fOr  a  local  improvement,  and  who  has  not 
himself  requested  the  municipality  to  make  it,  to  object 
to  the  proceedings  at  the  proper  time,  will  preclude  him 
from  afterwards  objecting,  as  some  courts  seem  to  have 
held,  for  that  question  is  not  properly  in  this  case.  But 
we  are  constrained  to  hold  that,  after  a  person  has  signed 
a  petition  for  an  improvement,  which  can  only  be  paid 
for  by  means  of  an  assessment  on  contiguous  property, 
he  is  estopped  from  contesting  the  validity  of  the  assess- 
ment, especially  after  the  work  has  been  completed  and 
accepted  by  the  proper  authorities.  Cooley,  Taxation,  p. 
819;  Ball  v.  Tacoma,  9  Wash.  692  (88  Pac.  188)  ;  Motz 
V.  Detroit,  18  Mich.  496 ;  Wood  v.  Township  of  Norwood, 
62  Mich.  32  (17  K  W.  229) ;  Richetts  v.  Spraker,  7T 
Ind.  871 ;  Patterson  v.  Baumer,  48  Iowa,  477 ;  Ferson's^ 
Appeal,  96  Pa.  St.  140 ;  Elliott,  Roads  &  Streets,  423. 

It  will  be  seen  from  what  we  have  said  that,  at  the 
time  these  appellants  acquired  their  title  to  the  land 
in  controversy,  there  was  a  valid  assessment  against  it 
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appearing  of  record  and  of  which  they  may  be  deemed 
to  have  had  at  least  constructive  notice.  Th^y  received 
the  benefits  resulting  from  the  improvement  and  must 
be  held  to  have  taken  the  land  subject  to  the  consequent 
burden. 

But  in  one  particular  the  judgment  of  the  learned 
trial  court  is  erroneous.  The  charter  under  which  this 
action  is  instituted,  after  providing  for  the  collection  of 
local  assessments  by  action  or  suit,  and  specifying  what 
is  a  sufficient  statement  of  a  cause  of  action,  provides 
as  follows: 

''In  any  such  action  or  suit,  if  it  shall  appear  to  the 
court  on  the  trial  thereof  that  the  work  has  been  done 
*  *  *  in  making  improvements  authorized  by  the 
<x)uncil  for  which,  under  the  provisions  of  this  act,  special 
assessments  may  be  levied,  the  court  shall  decree  against 
the  premises  and  in  favor  of  the  city,  *  *  *  to  the 
extent  of  the  proportion  of  the  reasonable  value  of  such 
work  ♦  ♦  ♦  justly  chargeable  to  such  premises, 
notwithstanding  any  defect,  informality  or  irregularity 
in  the  proceedings.  But  in  such  case,  if  defects,  infor- 
malities or  irregularities,  prejudicial  to  the  party  object- 
ing on  account  Uiereof  appear,  the  court,  in  its  discretion, 
may  disallow  any  part  or  the  whole  of  the  plaintiff's 
•costs,  or  allow  costs  to  the  defendant;  and  if  the  assess- 
ment proceedings  shall  appear  to  be  regular,  the  plaintiff 
shall  be  entitled  to  include  in  the  recovery  the  full  amount 
of  the  assessment  and  interest  thereon  at  the  rate  of  ten 
per  cent,  per  annum,  from  the  time  when  the  assessment 
shall  have  become  delinquent,  and  five  per  cent,  additional 
as  penalty  and  damages  for  delay."  Laws,  1886-86,  p. 
243,  §  10. 

In  this  case  it  is  not  claimed  that  the  amount  of  the 
assessment,  if  it  is  a  valid  one,  is  beyond  the  reasonable 
value  of  the  work  chargeable  to  the  premises  of  the  appel- 
lants, and  therefore  judgment  was  properly  entered  for 
the  full  amount  of  the  assessment.     But,  inasmuch  as 
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the  assessment  proceedings  were  not  entirely  regular,  the 
respondent  was  not  entitled  to  include  in  the  recovery 
the  interest  and  penalty  specified  in  the  provision  of  the 
charter  ahove  quoted. 

The  judgment  and  decree  must  therefore  be  modified 
by  excluding  therefrom  the  amount  of  the  interest  and 
penalty,  and,  as  so  modified,  it  must  be  affirmed.  Costs 
wiU  not  be  allowed  to  either  party  in  this  court. 

DtJNBAR,  C.  J.,  and  Eeavis,  J.,  concur. 


[No.  8628.     Decided  October  2,  1900.) 

CouNTT  OF  Spokane,  Respondent,  v.  Frank  Bkacht 
et  al.,  as  County  Commissioners  of  Spokane  County, 
et  al.j  Appellants. 

AOnON   BT   COUNTY   AGAINST   COUNTY    COMMISSIONBBS — ^AUTHOBITY 
OF   PBOSBCUTINO  ATTORNEY. 

A  prosecuting  attorney  has  no  authority  to  institute  an  action 
in  the  name  of  the  county  against  the  county  commissioners  to 
restrain  them  from  bonding  certain  warrant  indebtedness  of  the 
county. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Richardson,  Judge. 

0.  (7.  Moore  and  Happy  &  Hindman,  for  appellants. 

Jamss  Z.  Moore,  Prosecuting  Attorney,  Miles  Poin- 
dexter  and  Horace  Kimball,  for  respondent. 

Per  Curiam. — This  was  an  action  brought  by  the 
prosecuting  attorney  of  Spokane  county,  in  the  name  of 
Spokane  county,  against  the  county  commissioners  of  said 
eounty,  to  restrain  them  from  bonding  certain  alleged 
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warrant  indebtedness  against  the  county.  Upon  the  pres- 
entation of  the  case  in  this  court,  on  June  13,  1900,  last, 
it  was  suggested  by  the  court  that  the  prosecuting  attorney 
had  no  authority  to  bring  an  action  in  the  name  of  a  county 
against  the  county  commissioners,  and  that  this  action 
would  not  lie,  and  the  court  refused  to  hear  the  case  upon 
its  merits.  But,  before  finally  deciding,  the  prosecuting 
attorney  was  allowed  to  file  briefs  on  that  particular  point. 
The  briefs  have  been  filed,  but  an  examination  of  them  has 
failed  to  change  our  opinion  on  the  proposition  involved. 
The  case  is  therefore  remanded,  with  instructions  to  the 
lower  court  to  dismiss  the  same. 


[No.  3868.     Decided  October  8,  1900.] 

Ellex  High^  Respondent,  v.  J.  S.  Embbson,  Appellant 

ATTOBNXY   AND   CUSITT — SATISFACTION    OF   JTTDGliENT — ^AUTHORITY 
OF  ATTOBNBT. 

Where  an  attorney  has  been  authorized  to  compromise  and 
settte  an  action  after  the  rendition  of  judgment  in  replevin  in 
favor  of  his  client  for  the  return  of  $500  worth  of  personal  prop- 
erty, or  its  value,  together  with  an  award  of  damages  in  the 
sum  of  $150,  his  action  in  accepting  the  property,  with  the  ex- 
ception of  about  $25  worth  thereof,  and  his  settlement  of  the 
claim  for  $150  damages  by  receiving  $85  in  cash  and  procuring 
the  cancellation  by  defendant  of  a  claim  against  himself  for 
155,  must  be  held  to  constitute  a  valid  settlement,  when,  in  addi- 
tion to  the  regular  attorney  fee  charged  by  him,  there  was  an 
agreement  on  the  part  of  his  client  that  he  should  have  half  of 
the  damages  recovered,  and  no  part  of  his  fee  had  been  paid. 

VKFLXVUI — RETTJKN    OF    PEBSONAX    PBOPERTT — ^WHAT    CONSTITUTES 
DSUVEBT. 

Where  property  whose  return  has  been  awarded  to  plaintiff 
in  an  action  of  replevin  is  in  the  hands  of  a  tenant  of  defendant, 
and  defendant  agrees  with  plaintiff's  attorney  to  surrender  pos- 
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session  and  so  informs  his  tenant,  who  thereupon  enters  into 
a  written  agreement  with  plaintiff's  attorney  to  retain  the  goods 
for  a  stated  period  and  then  box  and  ship  them  to  plaintiff, 
there  is  such  a  delivery  of  the  property  to  plaintiff,  although 
she  fails  to  receive  them  by  reason  of  seizure  under  legal  pro- 
cess, as  to  authorize  her  attorney  to  enter  a  satisfaction  of  the 
Judgment  in  replevin  against  defendant. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
IJ^iRAM  E.  BTadley,  Judge.  Keversed. 

Nicholson  &  Hurlbut  and  Fairchild  &  Bruce,  for  appel- 
lant. 

Condon  &  Wright,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  to  set  aside  and  vacate  the  satisf ac 
tion  of  a  judgment. 

In  May,  1897,  upon  a  general  and  special  verdict  of  a 
jury,  a  judgment  was  entered  in  favor  of  the  respondent 
and  against  appellant  in  an  action  in  replevin  for  the 
return  to  respondent  of  certain  personal  property,  or  its 
value,  in  the  sum  of  $500,  together  with  damages  in  the 
sum  of  $150.  On  the  13th  of  September,  1897,  there 
was  entered  on  the  execution  docket  upon  the  record  of 
the  judgment  the  following  entry : 

"Full  payment  and  satisfaction  of  the  within  judgment 
by  delivery  of  the  articles  described  in  the  judgment 
herein,  and  payment  of  the  damages  and.  costs,  is  hereby 
received  and  acknowledged  this  15th  day  of  September, 
A.  D.  1897.  Ellen  High,  plaintiff.  By  H.  Julius  Miller, 
her  attorney." 

The  suit  here  is  to  set  aside  the  satisfaction. 

The  complaint  alleges,  in  substance,  that  the  attorney 
had  no  authority,  except  the  general  authority  of  an 
attorney,  to  collect  the  judgment  or  receive  satisfaction 
thereof;  that  the  satisfaction  was  executed  without  the 
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knowledge  or  consent  of  the  respondent;  that  neither  the 
whole  nor  any  part  of  the  personal  property  involved  in 
the  replevin  suit  was  delivered  to  the  respondent;  and  that 
no  part  of  the  damages,  except  $85,  was  paid.  It  is  also 
alleged  that  the  satisfaction  so  entered  of  record  was 
•collusive,  and  that  the  appellant  and  the  attorney  of 
respondent,  for  the  purpose  of  defrauding  respondent, 
made  the  satisfaction.  Appellant  answered,  denying 
<x>llusion  and  fraud,  and  alleging  the  satisfaction  of  the 
judgment  in  fact  and  the  authority  of  the  attorney  to  enter 
such  satisfaction.  Trial  was  had  and  findings  of  fact 
made  by  the  superior  court.  No  exceptions  to  the  findings 
of  fact  were  taken  by  either  side.  The  material  facts 
found  are  substantially  as  follows:  That  Miller,  who 
^signed  the  satisfaction,  is  the  attorney  who  prosecuted  the 
replevin  suit  to  judgment  on  behalf  of  the  plaintiff ;  that, 
after  the  rendition  of  said  judgment,  the  plaintiff  author- 
ized Miller,  her  attorney,  to  compromise  and  settle  said 
action;  that  Miller,  acting  for  the  plaintiff,  made  an 
agreement  to  settle  the  judgment,  in  which  the  defendant 
was  to  pay  $85  in  cash,  cancel  the  claim  of  said  defendant 
against  Miller  personally  in  the  sum  of  $56,  and  surrender 
possession  of  all  of  the  personal  property,  except  a  refrig- 
erator and  carpet,  of  no  greater  value  than  $2  5 ;  that,  at 
the  time  of  the  agreement,  the  personal  property,  con- 
sisting of  household  goods,  was  at  the  house  of  one  Dickey, 
who  was  renting  the  same  from. the  defendant;  that,  in 
pursuance  of  the  agreement,  defendant  paid  the  sum  of 
<85  in  cash  to  plaintiff's  attorney,  acting  for  plaintiff,  and 
canceled  the  claim  against  said  attorney  personally  in  the 
«um  of  $55,  and  defendant  then  informed  Dickey  that 
he  had  settled  the  judgment  and  had  nothing  more  to 
do  with  the  goods,  and  had  turned  the  same  over 
to  Miller,  attorney  for  plaintiff.  At  the  time  of  the 
agreement,  and  settlement  pursuant  thereto,  plaintiff  was 
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a  resident  of  Vancouver,  British  Columbia,  and  had 
directed  Miller,  as  her  attorney  and  agent,  to  forward  the 
goods,  in  case  of  settlement,  to  that  place;  that  plaintiiF 
left  no  money  and  provided  no  means  for  boxing  or  ship- 
ping the  goods,  and  left  no  other  instructions  to  her 
attorney  in  regard  thereto;  that  thereupon  the  attorney 
Miller  entered  into  a  written  memorandum  with  Dickey 
whereby  plaintiff  leased  to  Dickey  from  the  13th  of  Sep- 
tember to  the  15th  of  October,  1897,  the  personal  property 
involved  in  the  replevin  suit,  except  the  carpet  and  refrig- 
erator, of  the  value  of  about  $25,  in  consideration  that 
Dickey  should,  about  the  15th  of  October,  box*  the  property 
and  deliver  the  same  free  on  board  cars,  addressed  to  the 
plaintiff  at  Vancouver,  B.  C. ;  that  the  agreement  of 
settlement  between  defendant  and  plaintiff's  attorney 
Miller  was  made  in  the  office  of  defendant  and  in  the 
presence  of  Dickey;  that  the  attorney  Miller  at  no  time 
had  the  manual  or  actual  possession  of  the  goods,  other 
than  as  mentioned  in  the  settlement  and  the  subsequent 
agreement  between  the  attorney  and  Dickey ;  that  Dickey, 
in  pursuance  of  his  agreement,  boxed  and  marked  the 
goods  with  plaintiff's  address  at  Vancouver,  B.  C,  and 
was  transporting  part  to  the  railway  station  when  all  the 
goods  were  attached  at  the  suit  of  the  Emerson  Investment 
Company  against  plaintiff ;  that  the  goods  were  thereafter 
sold  to  satisfy  the  judgment  obtained  by  the  company 
against  plaintiff,  and  that  the  defendant  Emerson  was  the 
manager  of  the  Emerson  Investment  Company;  that 
plaintiff  agreed  to  pay  her  attorney  Miller  for  his  services 
in  the  replevin  suit,  $100,  and  one-half  of  all  damages 
recovered,  and  prior  to  the  said  settlement  and  entry  of 
satisfaction  she  paid  no  part  of  the  fee.  The  superior 
court,  upon  the  above  facts,  determined  that  the  cancella- 
tion and  satisfaction  of  the  judgment  should  be  vacated, 
in  so  far  as  it  attempts  to  satisfy  the  judgment  adjudging 
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to  the  plaintifiF  a  return  of  the  specified  items  of  property 
in  the  replevin  suit,  or  for  the  sum  of  $500,  their  value. 

It  will  be  observed  that  the  cause  mnst  be  heard  here 
upon  the  facts  as  stated  by  the  superior  court.  No  finding 
of  collusion  or  fraud  between  Miller^  the  attorney  of  the 
respondent,  and  the  appellant  is  made.  No  specific  finding 
of  failure  of  delivery  of  the  property  involved  in  the 
replevin  suit  is  made.  There  is  an  inferential  statement 
that  Miller,  respondent's  attorney,  at  no  time  had  the 
manual  or  actual  possession  of  the  property,  but  this  is 
qualified  by  the  words,  "other  than  as  above  set  out.''  The 
attorney  wa^  authorized  to  compromise  and  settle  the 
replevin  suit.  Thus  the  contention  of  counsel  that  the 
general  authority  of  an  attorney  did  not  authorize  Miller 
to  settle  the  suit  becomes  immaterial.  The  finding  is 
that  special  authority  existed.  In  the  settlement  the 
attorney  Miller  seems  to  have  made  small  concessions  to 
defendant;  that  is,  $10  on  the  amount  of  damages  was 
remitted,  and  articles  of  the  personal  property  of  the 
Talue  of  $25  were  not  returned,  making  a  diminution  of 
$35  in  the  value  of  the  whole  judgment.  The  agreement 
between  respondent  and  her  counsel  Miller  upon  the 
attorney  fee  was  $100  and  half  the  damages  recovered, 
which  entitled  her  attorney,  upon  the  full  settlement  of 
the  judgment,  to  $175.  It  is  apparent  that,  had  he  col- 
lected the  entire  judgment  in  money  he  could  have 
retained  his  fee,  and  his  client  should  have  rightfully 
received  the  remainder.  The  cancellation  of  the  personal 
daim  of  $65  due  from  the  attorney  to  the  defendant  may 
be,  then,  regarded  as  the  payment  of  the  $55  to  the  attor- 
ney. We  think  a  fair  construction  of  the  authority  found, 
of  the  attorney  to  compromise  and  settle  the  action,  sus- 
tains the  agreement  of  settlement  made  between  the 
attorney  and  the  appellant. 
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The  remaining  question  is^  was  the  agreement  executed, 
find  did  the  defendant  deliver  the  personal  property  to  the 
attorney  for  plaintiff?  Under  the  agreement,  the  appel- 
lant stated  to  their  custodian  that  he  had  settled  the  judg- 
ment and  had  turned  over  the  property  to  Miller,  attorney 
for  plaintiff,  and  thereupon  the  agreement  in  writing  was 
made  between  Miller,  the  attorney,  and  Dickey,  who  had 
possession  of  the  property.  We  think  the  property  was 
delivered  to  the  attorney  of  plaintiff  and  therefore  to 
plaintiff.  It  seems  to  be  recogniised  that  delivery  of  per- 
sonal property  may  be  made  by  an  arrangement  that  some 
third  person  in  possession  of  the  goods  may*hold  them  as 
bailee  for  the  purchaser  or  owner.  Barney  v.  Brown,  2 
Vt.  374  (19  Am.  Dec.  720)  ;  Carpenter  v.  Graham,  42 
Mich,  191  (3  N.  W.  974) ;  Benjamin,  Sales  (Bennett's 
•ed.),  164. 

If  the  personal  property,  the  subject  matter  of  the 
judgment  in  replevin,  was  delivered  to  the  attorney  for 
the  respondent  under  the  terms  of  the  compro- 
mise and  settlement,  then  the  judgment  was  in 
fact  satisfied  and  the  entry  of  such  satisfaction 
was  authorized.  The  subsequent  failure  of  respond- 
■ent  to  receive  the  property,  or  the  seizure  by  legal 
process  and  sale  of  such  property  in  an  action  against 
her,  would  not  alter  the  effect  of  the  satisfaction.  The 
argument  of  counsel  for  the  respondent,  founded  upon  the 
fraudulent  collusion  of  the  attorney  for  respondent  and 
the  appellant,  has  not  been  imobserved;  but,  as  has  been 
mentioned,  the  findings  of  fact,  which  alone  can  be  con- 
sidered here,  are  silent  upon  those  allegations  of  the  com- 
plaint, and,  from  the  facts  found,  we  cannot  sustain  the 
<;onclusions  of  law  of  the  superior  court. 

The  judgment  must  be  reversed  and  judgment  given  in 
favor  of  appellant. 
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concur. 
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Annie   Wright    Seminary,   Respondent,    v.    City    or    '^ 

Tacoma,  Appellant.  ^  fi>* 
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PROPERTY  OWNEB.  2i8    1U9 

f81    183 

In  an  action  inyolving  the  validity  of  an  assessment  for  a.    "^"^ 
street  improyement,  the  property  owner  is  estopped  to  raise  the-     |^  ^j 
objection  that  the  assessment  was  not  restricted  to  the  beneflts- 
receiyed,  when,  after  notice  of  the  leyy  and  an  opportunity  to* 
object,  he  failed  to  urge  such  objection  before  the  city  council 
prior  to  its  confirmation  of  the  assessment. 

SAME — ^nXBOAL  CHARGES — TENDEB  OF  PROPER  AMOUNT  DUB. 

In  an  action  to  enjoin  the  collection  of  an  assessment  for  a. 
street  improyement,  plaintiff  is  not  entitled  to  judgment  from, 
the  fact  that  interest  and  penalties  were  illegally  charged  against 
the  property,  when  he  has  made  no  offer  to  pay  that  portioa 
of  the  assessment  properly  chargeable  against  him. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
James  A.  Wiluamson,  Judge.    Beversed. 

W.  H.  Pritchvrd  and  Walter  M.  Harvey,  for  appellant. 
J.  W.  A.  Nichols,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beavis,  J. — ^Respondent  seeks  to  set  aside  a  re-assess- 
ment levied  by  the  city  6f  Tacoma  against  its  property  for 
the  improvement  of  South  Eighth  street  between  Tacoma 
avenue  and  G  street.  .  In  1892  the  city  caused  South 
Eighth  street,  from  Tacoma  avenue  to  G  street,  to  be- 
improved  by  grading  the  same  to  the  established  grade  and 
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by  building  and  laying  sidewalks  on  both  sides  thereof.  In 
June,  1892,  an  attempt  was  made  by  the  city  to  levy  an 
assessment  upon,  and  charge  and  assess  the  cost  and 
expense  of  such  improvement  upon,  the  lots,  blocks  and 
parcels  of  land  along  South  Eighth  street,  which  were 
adjoining  and  proximate  to  the  improvement,  and  among 
other  property  so  assessed  were  included  the  lots  owned  by 
the  respondent  The  cost  and  value  of  the  improvement 
were  admitted.  In  March,  1895,  the  original  assessment 
was,  by  decisions  of  the  superior  court  of  Pierce  county, 
declared  void  and  annulled.  In  April,  1897,  the  city 
council  proceeded  to  make  a  re-assessment  upon  the  prop- 
erty included  within  the  improvement  district  in  accord- 
ance with  the  re-assessment  law  of  March  9,  1893  (Laws, 
1893,  p.  226).  For  the  purpose  of  re-assessment  an 
ordinance  (No.  1177)  was  adopted  by  the  city  of  Tacoma, 
entitled : 

^^An  ordinance  ordering  and  making  a  new  assessment, 
or  re-assessment,  upon  the  lots,  blocks  and  parcels  of  land 
which  are  adjoining,  contiguous  and  proximate  to,  and 
which  have  been  and  are  benefited  by  the  improvement 
of  South  Eighth  street  from  Tacoma  avenue  to  G  street, 
to  the  extent  of  their  proportionate  part  of  the  cost  and 
value  thereof,  in  accordance  with  the  act  of  the  legislature 
of  the  state  of  Washington,  entitled,  ^An  act  relating  to 
and  authorizing  the  collection  of  assessments  for  local 
improvements  by  a  new  assessment,  or  re-assessment,  of  the 
cost  and  expense  of  making  the  same  in  cities  and  towns 
and  declaring  an  emergency,'  approved  March  9,  1898.'* 

Which  ordinance  was  duly  and  regularly  published  as 
required  by  the  city  charter.  After  the  adoption  of  this 
ordinance,  and  in  accordance  with  its  directions,  the  com- 
missioner of  public  works  of  the  city  of  Tacoma,  as  the 
proper  officer,  made  out  the  re-assessment  roll  as  directed 
by  the  ordinance,  and  charged  the  respective  lots,  blocks 
and  parcels  of  land  in  the  amounts  set  opposite  each  tract 
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in  the  column  marked  "Amount  of  the  re-assessment"  in 
the  roll.  Such  roll  was  duly  filed  as  directed  by  the 
ordinance,  together  with  the  commissioner's  certificate, 
substantially  that  he  charged  thfe  lots,  blocks  and  parcels 
of  land  included  within  the  assessment  district  to  the 
extent  of  their  proportionate  part  of  the  expense  thereof, 
and  in  an  equitable  manner  with  reference  to  the  benefits 
received :  that  he  examined  the  property  to  determine  how 
much  each  separate  tract  was  benefited  thereby;  that  he 
foimd  that  each  of  the  lots,  pieces  and  parcels. of  land 
described  in  the  re-assessment  roll  was  benefited  equitably 
by  the  improvement  in  the  amount  set  opposite  each  tract 
in  the  within  roll,  and  that  the  cost  of  the  improvement 
was  equitably  apportioned  to  the  property  therein 
described  according  to  the  benefits  received  by  each  lot 
from  the  improvement.  And  thereafter  the  city  clerk 
regularly  gave  notice  that  said  re-assessment  roll  was  on 
file  in  his  office,  of  the  date  of  filing  the  same,  and  that 
on  the  24th  day  of  June,  1897,  which  was  more  than 
ten  days  from  the  giving  of  such  notice,  the  city  council 
would  hear  and  consider  objections  to  the  same.  The 
respondent  did  not,  within  ten  days,  or  at  any  time,  after 
the  last  publication  of  the  notice,  make  or  file  with  the 
clerk  of  the  city  any  objection  in  writing  or  otherwise  to 
such  re-assessment,  and,  no  objections  having  been  made 
thereto,  the  city  council,  about  the  1st  day  of  May,  1897, 
by  ordinance  No.  1210,  entitled,  "An  ordinance  approv- 
ing and  confirming  the  re-assessment  roll  for  the  cost  of 
the  improvement  by  grading  and  building  sidewalks  on 
South  Eighth  street  from  Tacoma  avenue  to  G  street, 
and  approving  and  confirming  the  levy  and  charge  of  the 
cost  of  such  improvement  upon  said  street  upon  the  adjoin- 
ing, contiguous  and  proximate  lots,  blocks  and  parcels  of 
land,  pursuant  to  ordinance  No.  1177,"  duly  confirmed 
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and  approved  said  re-assessment;  and  thereafter  a  war- 
rant was  issued  to  the  city  treasurer  for  the  collection  of 
the  re-assessment,  and  the  city  treasurer  advertised 
respondent's  property  for  sale,  and  on  October  22d  sold 
respondent's  property  for  the  amoimt  of  the  re-assessment,, 
tc^ether  with  a  charge  of  a  dollar  against  plaintiff's  lots 
as  a  fee  for  issuing  the  certificates  of  sale.  The  defendant 
became  the  purchaser  at  such  sale.  A  careful  ejcamination 
of  the  record  here  shows  the  facts  as  above  stated. 

The  complaint  alleged  that  the  re-assessment  made  by 
the  city  was  not  limited  to  the  benefits  conferred  by  the 
improvement  upon  the  property  of  respondent,  and  that 
such  re-assessment  was  void,  in  violation  of  §  16,  art.  1, 
of  the  constitution  of  the  state,  and  in  violation  of  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States.  The  appellant  city,  answering  the  complaint,  set 
up  the  entire  record  of  the  re-assessment  and  claimed  an 
estoppel  against  the  respondent,  upon  the  issues  raised  in 
this  suit,  of  the  proceedings  upon  re-assessment,  including' 
the  question  of  benefits  or  damages  to  the  property 
improved.  The  superior  court  in  effect  overruled  the  plea 
of  estoppel  and  received  evidence  under  the  allegations  of 
the  complaint  to  determine  whether  the  property  of  the 
respondent  was  in  fact  damaged  by  such  improvement 
to  a  greater  amount  than  it  was  benefited;  and  it  waa 
found  as  a  fact  from  such  evidence  that  respondent's 
property  was  greatly  damaged  by  the  improvement  made  by 
the  city,  and  that  it  was  in  no  wise  benefited.  The  court  also 
further  found  that  the  city  charter  provided  for  an  assess* 
ment  for  such  local  improvements  against  adjoining  lots 
by  the  lineal  foot,  and  not  with  reference  to  benefits 
received  from  the  improvement,  and  that  the  assessor  in 
fact  made  his  assessment  without  reference  to  the  benefits 
and  under  the  charter,  and  judgment  was  given  against 
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appellant  setting  aside  the  sale  and  also  the  re-assessment 
levied.  Objection  was  made  by  appellant  to  the  evidence 
adduced  on  the  question  of  benefits  and  damages  and  the 
acts  of  the  assessor  in  making  up  the  re-assessment  roll; 
and  error,  predicated  upon  the  reception  of  such  evi- 
dence, together  "with  the  overruling  of  the  plea  of  estoppel, 
is  assigned. 

It  is  apparent  from  the  ordinances  and  record  of  the 
re-assessment  presented  by  appellant  that  the  re-assessment 
was  made  under  the  law  of  1893,  supra.  The  assessment 
roll  and  the  certificate  of  the  assessor  appear  with  due 
and  formal  regularity.  The  notice  required  by  the 
statute,  of  the  filing  of  the  assessment  roll,  was  duly  given. 
Kespondent  made  no  objection  in  any  form  before  the 
city  council  to  the  confirmation  of  the  assessment.  Upon 
the  face  of  the  record,  every  requirement  of  the  law  was 
carried  out  in  the  re-assessment,  and  the  question  is  again 
presented  here  whether  respondent  can  now,  for  the  first 
time,  in  a  suit  in  equity,  set  aside  such  a  re-assessment. 
In  New  Whatcom  v.  Bellingham  Bay  Improvement  Co., 
16  Wash.  131  (47  Pac.  236),  it  was  adjudged  that  the 
fact  that  an  assessment  was  not  legally  levied  as  respected 
benefits  charged  cannot  be  urged  against  foreclosure  of 
the  lien  when  objections  had  not  been  urged  at  the  time 
of  making  the  assessment.  It  was  also  observed  that  §  5 
of  the  law  of  1893,  supra,  contained  the  controlling  idea 
that  the  assessment  must  be  according  to  benefits.  In 
New  Whatcom  v.  Bellingham  Bay  Improvement  Go.,  18 
Wash.  181  (47  Pac.  360)  it  was  said  with  reference  to  the 
statute  conferring  jurisdiction  upon  the  council : 

"The  statute  gives  them  jurisdiction  of  the  subject 
matter  with  full  power  to  correct  mistakes,  and  to  do  full 
and  ample  justice  in  the  premises,  and  the  appellant  had 
abundant  notice  of  their  proceedings.'' 

8—28  WASH. 
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And  thus,  when  he  had  fidl  notice  of  the  levy  and  an 
opportunity  to  file  his  objections  thereto  with  the  city 
council,  he  could  not,  in  an  action  to  foreclose  the  street 
assessment  lien,  dispute  the  validity  of  the  assessment. 
Again,  in  Heath  v.  McCrea,  20  Wash.  342  (65  Pac.  432) 
it  was  observed: 

«  *  *  *  *  ^Q  £^Q^  ^Q^  ^j^  assessment  was  not 
legally  levied  as  respects  benefits  charged  could  not  be 
urged  in  a  foreclosure  proceeding  when  objection  had  not 
been  urged  at  the  time  of  making  the  assessment.  This 
proposition  has  so  often  been  decided  by  this  court  that 
it  seems  unnecessary  to  discuss  it  here.'' 

In  Bellingham  Bay  Improvement  Co.  v.  New  Whaicom, 
20  Wash.  53  (54  Pac.  774)  the  authority  of  the  council  to 
determine  the  regularity  of  the  re-assessment  finally  where 
the  appeal  from  its  decision  to  the  superior  court  is  reg- 
ularly authorized  was  affirmed.  Section  8  of  the  act  of 
1893,  supra,  provides  that  any  person  who  has  filed  objec- 
tions to  the  re-assessment  shall  have  the  right  to  appeal 
to  the  superior  court,  and  that  such  appeal  shall  be  tried 
in  said  court  as  in  the  case  of  equitable  causes;  and  the 
judgment  of  the  court  shall  either  confirm,  modify,  or 
annul  the  assessment  in  so  far  as  the  same  affects  the 
property  of  the  appellant,  from  which  judgment  an  appeal 
shall  lie  to  the  supreme  court  as  in  other  causes.  The 
statute  relating  to  re-assessments  is  complete.  The  city 
council  has  jurisdiction  to  determine  the  question  of 
benefits,  as  well  as  the  regularity  and  validity  of  the  assess- 
ment; and,  where  the  proceedings  are  regular  and  due 
notice  given,  the  confirmation  of  the  assessment  by  the 
council  is  final.  This  principle,  as  will  be  observed  from 
the  cases  cited,  has  been  uniformly  afiirmed  by  this  court. 
The  respondent  had  full  opportunity  to  present  all  the 
questions  raised  by  its  bill  of  complaint  before  the  city 
council.     It  should  have  done  so.     It  cannot  now,  in  a 
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-collateral  proceedings  have  them  re-examined  and 
re-adjudicated.  The  plea  of  estoppel  tendered  hj  the  city 
against  the  re-examination  of  the  questions  in  controversy 
in  the  suit  here  should  have  been  sustained.  With  ref- 
-erence  to  the  questions  of  rate  of  interest  and  the  one 
<iollar  charge  for  each  certificate  issued,  it  may  be  observed, 
as  in  Heath  v.  McCrea,  supra,  "in  any  event,  no  proper 
offer  of  payment  has  been  made  by  the  respondent  to 
-entitle  it  to  a  reversal  in  this  respect.'' 

The  judgment  of  the  superior  court  is  reversed,  with 
direction  to  enter  judgment  in  favor  of  defendant,  the 
appellant. 

DuNBAB,  C.  J.,  and  Fullekton,  J.,  concur. 


[No.  8760.     Decided  October  8,  1900.] 

The  State  of  Washington  on  the  Relation  of  T.  H, 
Cann  v.  William  Hickman  Moore^  Judge  of  the 
Superior  Court  of  King  County. 

MAKDAilVB — TO    CHATBMAN    OF    POLITICAL    CONVENTION — COMPELL- 
ING CBBTIFICATB  OF  NOMINATIONS. 

It  being  the  duty  of  the  presiding  officer  of  a  political  con- 
vention to  certify  to  the  secretary  of  state  or  the  clerk  of  the 
board  of  county  commissioners  the  nominations  for  office  made 
by  such  convention,  uhder  BaL  Code,  §§  1349,  1350,  the  superior 
court  has  jurisdiction  to  compel  such  presiding  officer  by  writ  of 
mandate  to  certify  the  name  of  the  person  selected  for  office 
by  such  convention. 

PBOHQITION,  WBTT  OF — ^WHEN  LIBS. 

The  fact  that  a  petition  for  a  writ  of  mandate  does  not  state 
facts  sufficient  to  entitle  the  relator  to  relief  is  not  ground 
for  restraining  the  superior  court  by  writ  of  prohibition  from 
l^roceedlng  to  try  the  cause,  when  it  has  jurisdiction  of  the  sub- 
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ject  matter  and  the  error  complained  of  is  capable  of  correction 
on  appeal  or  by  certiorari. 

PAME. 

The  writ  of  prohibition  is  never  issued  unless  the  inferior 
court  is  about  to  exceed  its  Jurisdiction. 

Original  Application  for  Prohibition. 

8,  M,  Shipley,  John  F.  Dore  and  John  E.  Humphri-eSr 
for  relator. 

Tucker   &   Hyland    and    Hastings   &    Stedman,    for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  a  proceeding  for  a  peremptory  writ 
of  prohibition,  on  the  return  of  an  alternative  writ,  to 
prohibit  the  Honorable  William  Hickman  Moore,  judge 
of  the  superior  court  of  the  state  of  Washington  for  King- 
county,  from  taking  any  further  proceedings  in  a_  certain 
cause  pending  in  said  superior  court,  before  him  as  judge 
thereof,  wherein  one  C.  G.  Austin  is  relator  and  Samuel 
H.  Piles  and  A.  Muchmore  are  respondents,  and  in  which 
the  relator  herein,  T.  H.  Cann,  as  appears  from  the  return 
to  the  said  alternative  writ,  appeared  by  his  attorneys^ 
who  are  the  attorneys  in  this  proceeding  on  his  behalf. 
The  petition  of  C.  G.  Austin  in  the  court  below  was  for  a 
peremptory  writ  of  mandamus  against  Samuel  H.  Piles  as 
presiding  officer  and  A.  Muchmore  as  secretary  of  the 
republican  convention  of  King  county,  Washington,  com- 
manding them  to  make  and  sign  a  certificate  certifying- 
that  the  petitioner,  C.  G.  Austin,  together  with  one  R.  R. 
George,  was  nominated  by  the  said  republican  convention 
for  the  office  of  justice  of  the  peace,  Seattle  precinct,. 
King  county,  Washington.  The  petition,  in  substance^ 
alleges  that  the  petitioner  was 
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*'Oii  the  second  and  third  days  of  August,  1900,  and  ever 
since  has  been,  a  citizen,  elector,  and  resident  of  the  city 
of  Seattle,  county  of  King  and  state  of  Washington;  that 
on  said  second  and  third  days  of  August,  1900,  there  was 
held  in  the  city  of  Seattle  and  the  county  of  King  a  conven- 
tion of  the  republicans  of  said  bounty,  duly  called,  for  the 
purpose  of  nominating  a  county  ticket  to  be  voted  upon  by 
the  electors  at  the  approaching  election  on  November  6, 
1900,  and  among  such  offices  for  which  candidates  were 
to  be  nominated  were  two  candidates  for  justice  of  the 
peace  for  Seattle  precinct.  King  county,  Washington ;  that 
one  hundred  and  twenty-seven  (127)  votes  constituted 
a  majority  of  the  votes  of  said  convention,  which  was  com- 
posed of  252  delegates  and  of  the  delegates  entitled  to 
vote  upon  said  nominations  and  voting  upon  the  same; 
that  there  were  four  persons  nominated  before  said  con- 
vention to  be  voted  upon  for  selection  as  candidates  of  said 
convention  for  said  office  of  justice  of  the  peace,  to-wit, 
E.  E.  George,  C.  G.  Austin,  T.  H.  Cann  and  T.  C.  Cal- 
hoim,  all  of  whose  names  were  presented  to  said  conven- 
tion as  candidates  for  said  nomination ;  that  upon  the  first 
ballot  had  upon  said  nominations  the  said  E.  E.  G^rge 
received  a  vote  in  excess  of  one  hundred  and  twenty-seven 
(127)  votes  and  was  duly  declared  the  nominee  of  said 
convention  for  the  office  of  one  of  said  justices  of  the  peace, 
and  the  said  C.  G.  Austin  received  a  vote  in  excess  of 
one  hundred  and  twenty-seven  (127),  to-wit,  one  hundred 
and  thirty-one  and  two-thirds  (1312-3)  votes;  that  the 
said  E  E.  George  was  after  said  ballot  duly  declared  by 
the  chairman  of  said  convention,  to-wit,  Samuel  H.  Piles, 
one  of  the  respondents  herein,  nominated  by  said  conven- 
tion as  one  of  the  nominees  thereof  for  the  said  office 
of  justice  of  the  peace,  but  the  said  Samuel  H.  Piles, 
through  a  mistake  and  misapprehension  as  to  the  number 
of  votes  received  by  the  said  C.  Q.  Austin,  your  petitioner, 
annoimced  that  no  one  of  the  other  three  candidates  had 
a  majority  of  the  votes  and  that,  therefore,  there  was  no 
nomination  as  to  said  candidates,  and  thereupon,  without 
giving  any  opportunity  to  your  petitioner  to  remonstrate, 
ordered  a  new  ballot  to  be  taken  upon  all  of  said  candidates 
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with  the  exception  of  said  R.  R.  George;  that  in  making 
the  announcement  upon  said  ballot  the  said  Samuel  PP. 
Piles  wholly  failed  and  neglected  to  consult  the  official 
tally  sheets  kept  by  the  secretary  and  assistant  secretary 
of  said  convention,  but  relied  solely  for  the  results  of  said 
vote  upon  the  figures  and  footings  of  one  Eugene  Ditten- 
hoejBfer,  who  was  not  a  member  of  said  convention,  and  in 
no  wise  connected  therewith,  either  as  an  officer  or  del- 
egate, but  who  was  a  partisan  and  earnest  advocate*  of 
the  said  T.  H.  Cann,  one  of  the  candidates  of  said  nomina- 
tion ;  that  the  official  tally  sheet  showed  at  said  time,  and 
now  shows,  and  such  was  the  fact,  that  on  the  said  first  bal- 
lot your  petitioner,  C.  G.  Austin,  received,  as  aforesaid^ 
one  hundred  and  thirty-one  and  two-thirds  (131  2-3) 
votes,  it  requiring,  as  aforesaid,  only  one  hundred  and 
twenty-seven  (127)  to  secure  the  nomination  of  said  con- 
vention; that  upon  the  subsequent  ballot,  as  ordered  by 
the  said  Samuel  H.  Piles  as  hereinbefore  stated,  said  T.  H. 
Cann  received  one  hundred  and  twenty-five  (125)  votes, 
whereas  it  required  one  hundred  and  twenty-seven  (127) 
votes  to  entitle  the  candidate  to  the  nomination  by  said 
convention;  but  the  said  Samuel  H.  Piles,  wholly 
disregarding  the  fact  that  said  T.  H.  Cann  had  not  received 
a  sufficient  number  of  votes  to  entitle  him  to  said  nomina- 
tion, wrongfully  declared  and  announced  that  said  T.  H. 
Cann  had  received  a  majority  of  the  votes  cast  for  said 
candidates  and  declared  him,  the  said  T.  H.  Cann,  as  the 
other  nominee  for  said  office,  whereas,  in  truth  and  in  fact, 
the  only  persons  who  at  any  time  had  received  a  majority 
of  the  votes  cast  for  the  nominees  for  said  office  were  the 
said  R.  R.  Gteorge  and  the  said  C.  G.  Austin,  your  peti- 
tioner; that  the  secretary  of  said  convention,  to-wit,  the 
respondent,  A.  Muchmore,  is  ready  and  willing  to  join 
with  the  said  Samuel  H.  Piles  in  executing  under  the  law 
a  certificate  of  the  nomination  of  your  petitioner,  but  your 
petitioner  alleges  that  he  has  made  demand  upon  said 
Samuel  H.  Piles  that  he  sign  a  certificate  of  said  nomi- 
nation of  your  petitioner,  but  the  said  Samuel  H.  Piles 
refused  to  comply  with  said  demand  of  your  petitioner; 
the  said  Samuel  H.  Piles,  who  was  chairman  of  said  con- 
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vention  as  aforesaid,  threatens  to  execute  and  deliver  a 
certificate  of  nomination  in  favor  of  the  said  T.  H.  Cann, 
who,  as  aforesaid,  your  relator  asserts  never  received  a 
majority  of  the  votes  of  the  delegates  of  said  convention." 

To  this  petition  Samuel  H.  Piles  and  the  relator  in 
these  proceedings,  T.  H.  Cann,  demurred,  on  the  grounds 
that  the  appellant's  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  to  entitle  the  relator  to 
the  relief  prayed  for,  and  that  the  court  had  not  jurisdic- 
tion of  the  person  of  the  defendant  or  the  subject  matter 
of  the  action.  The  court  below  overruled  this  demurrer 
and  set  the  cause  for  trial  on  its  merits,  when  these  pro- 
ceedings for  a  writ  of  prohibition  were  instituted  in  this 
oourt. 

The  law  of  this  state,  so  far  as  it  is  necessary  to  cite  it 
in  this  opinion,  is  found  in  §§  1349  and  1350,  Bal.  Code, 
which  read  as  follows: 

"Any  convention,  primary  meeting  or  primary  election 
as  hereinafter  defined,  held  for  the  purpose  of  making 
nominations  for  public  office,  and  also  electors  to  the 
number  hereinafter  specified,  may  nominate  candidates 
for  public  office,  to  be  filled  by  election  within  the  state. 
A  convention,  or  primary  meeting,  within  the  meaning  of 
this  chapter,  is  an  organized  assemblage  of  electors  or 
delegates,  representing  a  political  party  or  principle,  and 
a  primary  election  is  a  legally  conducted  election  for  the 
nomination  of  candidates  for  public  office. 

"All  nominations  made  by  such  convention,  primary 
meeting,  or  primary  election  shall  be  certified  as  follows": 
The  certificate  of  nomination,  which  shall  be  in  writing, 
shall  contain  the  name  of  each  person  nominated,  hi?  res- 
idence, his  business,  his  address  and  the  office  for  which 
he  is  namied,  and  shall  designate,  in  not  more  than  five 
words,  the  party  or  principle  which  such  convention,  pri- 
mary meeting  or  primary  election  represents,  and  it  shall 
he  signed  by  the  presiding  officer  and  secretary  of  such 
convention  or  primary  meeting,  or,  in  case  of  a  primary 
election,  by  one  of  the  judges  and  the  clerk  thereof,  who 
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shall  add  to  their  signatures  their  respective  place  of  res- 
idence, their  business,  and  addresses.  Such  certificate, 
made  out  as  herein  required,  shall  be  deliv^jred  by  the 
secretary  or  president  of  such  convention  or  primary 
meeting,  clerk  or  judge  of  the  primary  election,  to  the 
secretary  of  state,  or  the  clerk  of  the  board  of  county 
commissioners,  as  hereinafter  required." 

We  think  the  court  below  had  jurisdiction  of  the  sub- 
ject matter  and  of  the  person  of  the  presiding  officer  of 
the  convention,  and  by  its  mandate  it  could  compel  the 
presiding  officer  and  secretary  to  certify  the  names  of 
persons  selected  for  office  by  such  convention,  as  provided 
for  in  the  statutes  cited.  In  overruling  the  demurrer  on 
this  proposition  the  court's  judgment  is  correct. 

It  is  said,  however,  that  the  affidavit  and  petition  of 
C.  G.  Austin  does  not  state  facts  sufficient  to  entitle  him 
to  the  relief  prayed  for.  But  this  is  error  that  can  be 
remedied  only  by  appeal,  or  by  certiorari,  if  there  is  not 
a  plain,  speedy  and  adequate  remedy  at  law  by  appeal. 

**A  writ  of  prohibition  is  never  to  be  issued  unless  it 
clearly  appears  that  the  inferior  court  is  about  to  exceed 
its  jurisdiction.  It  cannot  be  made  to  serve  the  purpose 
of  a  writ  of  error  or  certiorari,  to  correct  mistakes  of  that 
court  in  deciding  any  question  of  law  or  fact  within  its 
jurisdiction."   Smith  v.  Whitney,  116  U.  S.  167,  176. 

For  the  reason,  therefore,  that  the  court  below  has 
jurisdiction  of  the  subject  matter,  and  that  the  error 
complained  of  can  be  corrected  only  on  appeal  or  by 
certiorari  as  hereinbefore  indicated,  these  proceedings 
sheuld  be  dismissed  and  the  peremptory  writ  of  prohibi- 
tion denied,  and  it  is  so  ordered. 

FuLLERTON  and  Eeavis,  JJ.,  concur. 

Dunbar^  C.  J.  (dissenting) — I  dissent.  I  think  the 
petition  shows  on  its  face  that  the  court  has  no  power  to 
investigate  the  question  raised.  That  being  true,  it  ought 
not  to  assume  jurisdiction  for  any  purpose. 
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Anders^  J.  (dissenting) — Under  our  statute,  it  is  plain 
that  the  courts  of  this  state  may,  by  writ  of  mandate, 
compel  the  chairman  and  the  secretary  of  a  political  con- 
vention to  certify  the  names  of  the  nominees  of  such  con- 
vention and  file  the  certificate  with  the  officer  designated 
by  law;  but  I  am  unable  to  concede  that  they  have  the 
power,  after  the  convention  has,  by  its  presiding  officer, 
and  without  protest,  proclaimed  its  nominees  and  ad- 
journed, to  entertain  a  proceeding  in  the  nature  of  a 
contest  between  rival  candidates,  with  a  view  to  determine 
which  one  in  fact  received  a  sufficient  number  of  votes 
to  entitle  him  to  a  nomination.  Political  conventions  are 
mere  voluntary  associations  of  individuals  for  a  partic- 
ular purpose,  and,  when  not  controlled  by  statute,  are  gov- 
erned solely  by  their  own  rules  and  regulations.  When 
the  chairman  announces  the  name  of  the  nominee  for  a 
public  office,  and  the  convention  acquiesces  in  such  an- 
nouncement and  thereafter  adjourns,  it  seems  clear  to 
my  mind  that  the  person  whose  name  is  so  announced  is 
thenceforth,  to  aU  intents  and  purposes,  the  regular  nom- 
inee of  the  convention,  and  is  entitled  to  the  certificate  of 
nomination.  To  say  that  the  court  may  review  the  pro- 
ceedings of  the  convention  and  correct  its  mistakes  as  to 
the  number  of  votes  cast  for  a  particular  candidate,  is 
equivalent  to  saying  that  the  court  may  exercise  the  func- 
tions of  the  convention  and  make  nominations  for  public 
offices.  I  think  the  learned  superior  court,  in  the  man- 
damus proceeding,  acted  in  excess  of  its  jurisdiction,  and 
I  am  therefore  of  the  opinion  that  the  relator  is  entitled 
to  the  writ  of  prohibition.    Bal.  Code,  §  6769. 
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[No.  86«7.     Decided  October  0.  1900.] 

^  .^1        J.  AsMSTBoi^G  et  ux..  Appellants,  v.  E.  Clabengb  Oak- 
^  ^  LBT^  Respondent 

SPECIFIC    PERFORMAITCB}— COIOCUNITY   PBOPEBTT — ^WIFB    NBCE8SABT 
PABTY. 

In  an  action  to  compel  the  specific  performance  of  a  contract 
for  the  conveyance  of  land,  which  is  presumptively  community 
property,  and  nothing  is  shown  to  overcome  that  presumption^ 
the  wife  is  a  necessary  party  defendant 

SAME — CONTRACT  FOR  BALE  OF  LA17D — ^AGENT'S  AUTHORITY. 

Under  an  authority  given  an  agent  to  sell  real  estate,  there  ia 
no  power  conferred  on  him  to  enter  into  a  contract  for  a  convey- 
ance; and,  under  such  circumstances,  his  contract  for  the  sale 
of  the  land  cannot  be  specifically  enforced  against  his  principal. 

PRINCIPAL  AND  AGENT — AUTHORITY  OF  AGBNT— 'RATIFICATION. 

A  letter  by  a  land  owner  to  a  real  estate  broker  agreeing  to 
sell  certain  lots  for  $1,500,  written  and  mailed  after  the  broker 
had  sold  the  lots  for  $2,100,  without  knowledge  of  that  fact  by 
his  principal,  does  not  amount  to  a  ratification  of  the  sale,  since 
there  was  lacking  the  necessary  element  of  a  full  understanding 
of  the  situation  on  the  part  of  the  principal. 

• 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
James  E.  Williamson^  Judge.    Affirmed. 

James  Wickersham,  for  appellants. 

John  A,  Shackleford  and  C,  M,  Riddell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  an  action  to  compel  the  specific 
performance  of  an  alleged  contract  for  the  sale  of  land, 
and  to  compel  a  conveyance  of  the  same. 

In  1884,  the  respondent  became  the  owner,  by  war- 
ranty deed,  of  lots  10  and  11,  block  910,  in  Tacoma,  and 
the  title  thereto  has  at  all  times  remained  in  his  name. 
One  of  the  defenses  pleaded  to  the  action  is  that  the  prop- 
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erty  at  all  times  was  and  is  the  community  property  of 
the  defendant  and  his  wife,  Clara  W.  Oakley.  The  evi- 
dence shows  that  the  property  was  acquired  by  Oakley 
since  his  marriage.  The  evidence  shows  that  the  husband 
and  wife  never  resided  in  the  territory  or  state  of  Wash- 
ington. There  is  no  evidence  showing  that  the  property 
was  acquired  with  the  separate  funds  of  the  husband,  or 
that  it  was  a  gift  to  him.  There  is  nothing  to  overcome 
the  presumption  that  the  property  is  community  property. 
Land  acquired  after  marriage  by  deed  of  purchase  is  pre- 
sumed to  be  community  property.  Yesler  v.  Hochstettler, 
4  Wash.  439  (30  Pac.  398).  The  wife,  then,  was  a 
necessary  party  to  the  contract  and  to  this  action.  Lowns- 
dale  V.  Oray's  Harbor  Boom  Co.,  21  Wash.  642  (58  Pac. 
663) ;  Chehalis  County  v.  Ellingson,  21  Wash.  638  (59 
Pac.  485). 

For  several  years  J.  S.  Howell  &  Son  were  the  agents 
of  the  respondent  at  Tacoma,  and  collected  rents  for  the 
house  situated  on  the  lots  in  controversy,  made  repairs, 
and  cared  for  the  property.  About  five  years  ago  J.  S. 
Howell  died,  but  the  agency  was  continued  under  the  old 
name  by  the  son,  I.  M.  Howell.  On  August  28,  1899,  re- 
spondent wrote  to  J.  S.  Howell  &  Son  about  selling  the 
lots  in  question,  saying: 

*^as  property  come  up  any  since  last  winter,  and  what 
do  you  think  is  an  attainable  figure  for  the  property  ?  I 
have  made  up  my  mind  to  get  rid  of  it.'* 

The  agency  answered  this  letter , September  16,  1899, 
advising  respondent  that  they  had  been  trying  for  two 
months  to  get  an  ofiFer  on  the  property  of  $1,500  to  submit 
to  him,  but  had  failed  to  get  it,  and  asking  him  to  fix  a 
price.  On  September  23,  1899,  respondent  answered  that 
letter  and,  in  his  answer,  says : 

"If  you  can  get  a  purchaser  for  $1,500,  I  shall  be  glad 
to  sell.    Hope  some  one  will  turn  up  soon.** 
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On  September  28,  1899,  the  agent  replied,  asking  for 
full  particulars  of  terms,  price,  commission,  abstract,  etc. 
On  October  2, 1899,  under  the  letter  of  respondent  of  Sep- 
tember 23,  1899,  the  agency,  through  another,  sold  the 
property  to  appellants  for  $2,100  cash,  received  $200  in 
part  payment  and  gave  to  the  appellants  a  receipt  showing 
the  object  of  the  payment,  terms,  etc.  On  October  4, 1899, 
respondent  replied  to  the  agent's  letter  of  September  28, 
1899,  for  full  particulars  about  terms,  etc.,  by  fixing  the 
^price  at  $1,500  net,  respondent  to  furnish  abstract.  In 
this  letter  respondent  says: 

"I  would  be  willing  to  accept  one-third  cash,  balance  on 
first  mortgage  on  property  at  eight  per  cent.  I  would 
rather  have  half,  and  larger  interest,  if  you  can  get  it. 
Let  the  note  be  not  for  longer  than  oi^e  year." 

The  letter  of  September  23,  1899,  on  which,  on  October 
2,  1899,  the  agent  acted,  simply  authorized  the  agent  to 
procure  a  purchaser.  It  did  not  authorize  the  agent  to 
enter  into  a  contract  binding  on  the  principal.  Ever  since 
the  case  of  Carstens  v.  McReavy,  1  Wash.  359  (25  Pac. 
471),  it  has  been  the  settled  law  of  this  state  that  author- 
ity granted  to  an  agent  to  sell  real  estate  does  not  give  au- 
thority to  enter  into  a  contract  for  a  conveyance.  When 
the  agent  procures  a  purchaser,  ready,  willing,  and  able 
to  buy  on  the  terms  proposed,  his  employment  is  at  an 
end.  The  letter  of  October  4,  1899,  was  written  after 
the  agent  had  made  the  alleged  contract  which  appellants 
seek  to  enforce.  This  letter  does  not  enlarge  the  agent's 
authority ;  it  merely  expresses  more  fully  the  terms  which 
the  respondent  would  be  willing  to  enter  into  with  a  pur- 
chaser. The  letter  of  October  4th  did  not  amount  to  a 
ratification  of  the  alleged  sale.  One  element  necessary  to 
ratification  is  a  full  understanding  of  the  situation.  The 
respondent,  when  he  wrote  that  letter,  had  no  knowledge 
of  the  sale  to  appellants  for  $2,100.    We  think  this  case 
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is  governed  by  the  rule  laid  down  in  Carstens  v.  McReavy, 
supra.  The  judgment  of  the  lower  court  is  therefore  af- 
firmedy  with  costs  to  respondent. 

DuNBAB,  C.  J.,  and  Eeavis,  Ain)ERS  and  Fullertox, 
JJ.,  concur. 


» 


C0X7NTIE8 — ^BXCORDB — ^PABOL  BVIDBNCE  OF  PBOCBBDINOS. 

Although  Bal.  Code,  §  356,  requires  all  the  proceedings  of  a 
board  of  county  commissioners  to  be  recorded  in  a  book  kept 
for  that  purpose,  yet  proceedings  which  are  not  so  recorded 
may  be  proyed  aUunde  the  record,  in  the  absence  of  any  statute 
making  such  record  the  only  evidence  of  the  board's  proceed- 
ings. 

RAMS — niSAIXOWAITOB  OF  CUOU — ^ACTION  AOAINBT  C0X7NTT. 

The  action  of  a  board  of  county  commissioners  In  asserting 
that  they  would  not  allow  a  bill  which  had  been  presented  to 
them,  and  that  they  would  not  put  anything  on  record  allowing 
or  rejecting  the  bill  constitutes  such  a  rejection  thereof  as  would 
warrant  the  claimant  In  commencing  an  action  to  enforce  its  col- 
lection, under  the  terms  of  Bal.  Code,  §  359,  which  provides  for 
action  against  the  county  within  three  months  after  any  claim 
may  have  been  presented  and  disallowed  in  whole  or  in  part  by 
the  board  of  county  commissioners. 

Appeal  from  Superior  Court,  Lewis  County. — ^Hon. 
Hbnby  S.  Elliott,  Judge.    Beversed. 


[No.  8866.    Decided   November  7,   1900.] 

&   125 

Johnson  Nickeus,  Appellant,  v.   Lewis  County,  Re-     -^    ^ 

spondent.  ^  ^ 

APPEAL — ^AGREED   STATEMENT  OF  FACTS — 01O88I0NB  FROM  BBCORD. 

The  fact  that  a  statement  of  facts  does  not  include  certain 
exhibits  and  depositions  introduced  in  evidence,  which  omis- 
sion is  apparent  on  the  face  of  the  record,  is  not  ground  for 
striking  the  statement,  when  it  appears  from  the  Judge's  cer- 
tificate that  the  facts  included  are  "such  thereof  as  the  parties 
have  agreed  to  be  all  that  are  material.' 
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Johnson  Nickeus  and  Reynolds  &  Stewart^  for  appel- 
lant. 

Forney  &  Ponder  and  M.  A.  Langhome,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  to  recover  a  bal- 
ance due  for  services  alleged  to  have  been  rendered  by 
plaintiff^  as  the  attorney  of  the  defeadant^  upon  its  re- 
tainer and  request,  between  the  1st  day  of  May,  18  9  S,  and 
the  1st  day  of  June,  1898.  The  complaint  alleges,  in  sub- 
stance, among  other  things,  that  the  services  rendered  and 
moneys  paid  out  and  expended  by  plaintiff  in  and  about 
defending  a  certain  suit  pending  against  the  defendant, 
and  other  business  of  the  defendant,  were  reasonably 
worth  the  sum  of  $2,600,  no  part  of  which  has  been  paid 
except  the  sum  of  $200;  that  the  claim  was  presented  to 
the  board  of  county  commissioners  of  said  county,  and 
payment  thereof  demanded,  on  June  16,  1898,  and  that 
thereafter  the  said  board  of  commissioners  disallowed  and 
rejected  said  claim.  The  defendant  avers  in  its  answer 
that  it  was  never  indebted  to  the  plaintiff  for  services  ren- 
dered and  moneys  expended,  or  otherwise,  in  the  sum  of 
$2,500,  or  in  any  sum;  denies  that  the  amount  of  said 
services  and  expenditures  was  of  the  value  of  $2,500,  or 
of  any  greater  value  than  the  sum  of  $200;  denies  that 
the  board  of  commissioners  of  defendant  county  disal- 
lowed or  rejected  the  claim  of  plaintiff  for  $2,500  sued 
for  at  any  time  prior  to  the  commencement  of  this  action. 
It  is,  in  effect,  alleged  in  the  answer,  as  a  defense  to 
plaintiff's  alleged  cause  of  action,  that  on  or  about  May 
1,  1895,  the  said  board  of  county  commissioners  em- 
ployed the  plaintiff,  for  the  sum  of  $200,  to  assist  the 
prosecuting  attorney  of  Lewis  county  in  defending  a 
certain  suit  then  pending  between  the  Northern  Pacific 
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Railway  Company  and  the  said  Lewie  county;  that 
plaintiff  .performed  said  services  in  pursuance  of  said 
employment,  and  thereafter  presented  his  claim  for  said 
sum  to  said  board,  and  that  said  sum  was  duly  allowed 
and  paid  to  plaintiff  by  the  defendant ;  that  prior  to  May 
19,  1898,  plaintiff  presented  his  claim  to  the  board  of 
county  commissioners  for  the  same  services  and  expend- 
itures sued  for  in  this  action  for  the  sum  of  $1,500,  and 
on  said  day  said  board  rejected  and  disallowed  the  whole 
of  said  claim  except  the  sum  of  $600;  and  that  this  suit 
was  not  brought  within  three  months  after  such  claim  was 
acted  on  by  said  board,  and  that  plaintiff's  alleged  cause 
of  action  did  not  accrue  within  three  months  before  this 
action  was  commenced.  These  affirmative  matters  set  up 
in  the  answer  are  denied  by  the  reply.  After  the  close 
of  the  plaintiff's  case,  the  defendant  moved  for  a  nonsuit 
on  the  grounds :  (1)  That  no  employment  had  been  proven ; 
and  (2)  that  it  appeared  that  the  board  of  county  com- 
missioners had  not  rejected,  in  whole  or  in  part,  the 
plaintiff's  claim,  prior  to  the  bringing  of  this  action.  The 
motion  was  sustained,  and  the  cause  dismissed,  and  the 
plaintiff  thereupon  appealed  to  this  court. 

The  respondent  moves  to  strike  the  statement  of  facts 
from  the  record  for  the  alleged  reason  that  it  shows  on 
its  face  that  it  does  not  contain  all  the  material  evidence 
adduced  at  the  trial,  and  especially  plaintiff's  Exhibit  A, 
and  certain  depositions  which  were  read  to  the  jury.  Both 
the  character  and  contents  of  the  exhibit  are  affirmatively 
shown  by  the  testimony  of  the  county  auditor,  but  the 
matter  contained  in  the  depositions  does  not  appear  in  the 
statement.  It  is  the  general  rule,  as  stated  in  the  brief  of 
the  learned  counsel  for  the  respondent,  that  ^'the  fact  that 
the  statement  is  certified  by  the  judge  as  containing  all 
the  evidence,  cannot  control  when  it  appears  on  its  face 
that  exhibits  or  depositions  have  been  offered  which    do 
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not  appear/^  State  ex  rel.  Van  Name  v.  Directors,  14 
Wash.  222  (44  Pac.  270)  ;  Elliott,  Appellate  Procedure,  § 
824;  Farr  v.  Bach,  13  Ind.  App.  125  (41  'N.  E. 
393).  And  if  it  were  true  that  the  certificate  attached 
to  the  statement  of  facts  in  question  contained  nothing 
more  than  the  ordinary  recital  that  the  statement  contains 
all  the  material  facts,  etc.,  not  already  a  part  of  the  record, 
we  would  feel  constrained  to  grant  the  respondent's  mo- 
tion. But  the  certificate  of  the  trial  judge  recites  that 
the  foregoing  statement  of  facts  '^contains  all  the  material 
facts,  matters,  and  proceedings  heretofore  occurring  in 
the  cause,  and  not  already  a  part  of  the  record,  and  such 
thereof  as  the  parties  have  agreed  to  be  all  that  are  mate- 
rial." It  thus  appears  that  this  is  virtually  an  agreed 
statement  of  facts,  and  the  motion  must  therefore  be 
denied. 

Our  statute  provides  generally  that  the  several  counties 
in  this  state  may,  as  bodies  corporate,  su^  and  be  sued 
in  the  manner  prescribed  by  law;  and  §  859  of  Ballinger's 
Code  provides  that: 

*'  *  *  *  *  Nothing  herein  contained  shall  be 
so  construed  as  to  prevent  a  party  having  a  claim  against 
any  county  in  this  state  from  enforcing  the  collection 
thereof  by  civil  action  in  any  court  of  competent  juris- 
diction, after  the  same  may  have  been  presented  and 
disallowed  in  whole  or  in  part  by  the  board  of  county 
commissioners  of  the  proper  county;  provided,  that  such 
action  be  brought  within  three  months  after  such  claim 
has  been  acted  upon  by  such  board." 

It  is  conceded  that  this  action  was  instituted  under  this 
statute,  and  it  is  insisted  by  the  respondent  that  the  ap- 
pellant failed  to  prove  at  the  trial  that  the  board  rejected 
his  claim,  in  whole  or  in  part,  prior  to  the  commence- 
ment of  this  action.  And  it  is  stated  in  the  brief  of  the 
respondent  that  the  judgment  of  non-suit  was  entered  be- 
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cause  of  the  failure  of  the  appellant  to  prove  that  fact. 
It  appears  from  the  record,  and  it  is  not  disputed,  that 
appellant  presented  his  claim  to  the  county  commissioners 
of  the  respondent  county  on  June  16,  1898,  and  that  three 
months  thereafter,  and  on  September  16,  1898,  this  action 
was  commenced  to  enforce  the  collection  thereof.  Between 
these  two  dates  the  board  was  several  times  in  session, 
but  there  is  no  evidence  in  the  records  of  its  proceedings 
that  any  action  was  taken  upon  appellant's  claim  until 
October  17,  1898,  at  which  time  the  board  formally  re- 
jected the  claim,  and  caused  a  record  thereof  to  be  made. 
The  appellant  contends,  in  effect,  that  his  action  was  not 
prematurely  brought,  for  the  reasons:  (1)  That  the 
failure  of  the  board  to  act  upon  his  claim  within  a  reas- 
onable time  after  its  presentation  entitled  him  to  consider 
the  demand  rejected,  and  to  bring  an  action  against  the 
coimty  for  the  amount  thereof;  and  (2)  that  the  board 
in  fact  rejected  his  claim  prior  to  the  time  of  the  com- 
mencement of  this  suit,  but  neglected  and  refused  to  cause 
such  rejection  to  be  recorded.  Counsel  for  appellant  have 
cited  a  number  of  cases  in  support  of  appellant's  first  con- 
tention, but  none  of  the  decisions  referred  to  are  based 
on  statutes  similar  to  our  own,  except  those  of  the  supreme 
court  of  California,  and  they  cannot  justly  be  regarded 
as  fully  supporting  the  position  maintained  by  the  ap- 
pellant. See  Price  v.  Sacramento  County,  6  Cal.  264; 
McCann  v.  Sierra  County,  7  Cal.  121;  People  ex.  rel. 
Hunt  V.  Supervisors,  28  Cal.  430.  In  Eureka  Sandstone 
Co.  V.  Pierce  County,  8  Wash.  236  (85  Pac.  1081),  this 
court,  speaking  with  reference  to  the  statute  above  quoted, 
said: 

"Under  the  statute  law  of  this  state,  a  county  can  only 
be  sued  upon  a  contract  liability  after  the  rejection  in 
whole  or  in  part  by  the  board  of  county  commissioners  of 
a  daim  against  the  county  growing  out  of  such  liability," 

9—28  WAflB. 
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And  therefore  the  controlling  question  in  this  case  is 
whether  the  appellant's  claim  was,  as  he  contends,  actually 
rejected  by  the  county  commissioners  before  this  action 
was  instituted  against  the  county.  Our  statute  provides 
that  the  board  of  county  commissioners  shall  cause  all 
their  proceedings  to  be  recorded  in  a  book  kept  for  that 
purpose.  Bal.  Code,  §  366.  The  record  of  the  board,  as 
"we  have  seen,  shows  that  appellant's  claim  was  rejected  on 
October  17,  1898,  which  was  subsequent  to  the  commence- 
ment of  the  action,  and  counsel  for  the  respondent  stren- 
uously insist  that  this  record  conclusively  proves  that  the 
claim  in  question  was  not  disallowed  prior  to  the  bringing 
of  suit,  and  that  the  motion  for  a  non-suit  was,  therefore, 
properly  sustained.  In  support  of  their  contention  that 
the  records  of  public  bodies  kept  in  pursuance  of  law 
cannot  be  contradicted  by  parol  evidence,  counsel  for  re- 
spondent cite  the  case  of  Mayhew  v.  District  of  Gay  Head, 
13  Allen,  129,  and  Dillon,  Municipal  Corporations  (4:th 
ed.)  §  299,  both  of  which  authorities  are  in  point,  and 
may  be  said  to  annoimce  the  more  general  rule,  although 
it  seems  that  the  judicial  decisions  are  not  harmonious  on 
the  question  whether  such  records  may  or  may  not  be  im- 
peached collaterally  by  extrinsic  evidence.  See  Lewis, 
Eminent  Domain,  §  605,  and  cases  cited.  Judge  Dillon, 
in  the  section  of  his  work  cited  by  the  respondent,  says: 

"Parol  evidence  in  a  collateral  action  cannot  be  received 
to  contradict  the  records  of  a  public  corporation,  required 
by  statute  to  be  kept  in  writing,  or  to  show  a  mistake  in 
the  matters  as  therein  recorded." 

But  in  the  succeeding  section  (300)  the  learned  author 
observes : 

*rBut  a  distinction  has  sometimes  been  drawn  between 
evidence  to  contradict  facts  stated  on  the  record  and  evi- 
dence to  show  facts  omitted  to  be  stated  upon  the  record. 
Parol  evidence  of  the  latter  kind  is  receivable  unless  the 
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law  expreaaljr  and  imperatively  requires  all  matters    to 
appear  of  record,  and  makes  the  record  the  only  evidence.'^ 

'NoWy  we  have  no  statute  in  this  state,  so  far  as  we  are 
advised,  which  makes  the  records  of  the  board  of  county 
commissioners  '^the  only  evidence''  of  their  proceedings, 
and  we  therefore  think  that  the  appellant  had  a  right  to 
show  that  the  board  of  commissioners,  as  a  matter  of  fact, 
rejected  his  claim  prior  to  September  16,  1898,  and  re- 
fused to  cause  a  record  of  such  rejection  to  be  made  at 
the  time.  It  is  shown  by  the  testimony  of  the  attorney 
of  the  appellant  that  he  urged  the  board  to  act  upon  this 
elaim  at  their  regular  session  in  July,  and  that  they  then 
declined  to  do  so,  for  the  alleged  reason  that  they  desired 
to  consult  the  county  attorney ;  and  that  in  August  he  again 
requested  them  either  to  allow  or  reject  the  claim;  that 
the  countv  attorney  was  then  present,  and  advised  the 
lx)ard  to  act  on  it,  and  that  they  aU  said,  *We  will  not 
allow  the  biU,''  and  that  they  would  not  put  anything  on 
record  allowing  or  rejecting  the  bill.  From  this  testimony, 
which  was  uncontradicted,  it  would  seem  that  the  appellant 
was  fully  justified  in  concluding  that  his  claim  had  been 
rejected,  and  that  he  was  at  liberty,  under  the  law,  to 
commence  an  action  in  the  superior  court  to  enforce  the 
collection  thereof  at  any  time  within  three  months  after 
the  commissioners  had  acted  upon  it.  The  refusal  of  the 
board  to  record  their  disallowance  of  the  claim  in  August 
was  due  to  no  fault  on  the  part  of  the  appellant,  and 
upon  no  principle  of  justice  can  his  rights  be  prejudiced 
thereby.  As  to  the  records  of  municipalities,  it  is  well 
said  in  a  note  to  §  300  of  Dillon's  Municipal  Corporations 
that: 

"The  rights  of  creditors  or  of  third  persons  cannot  be 
prejudiced  by  the  neglect  of  the  council  to  keep  proper 
minutes.     Against  the  corporation,  what  the  council  in 
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fact  did  may  be  shown  by  evidence  alivinde  the  record  kept 
by  it/'— 

Citing  Bigelow  v.  Perth  Amboy,  25  N.  J.  Law,  297,  and 
San  Antonio  v.  Lewis,  9  Tex.  69.  And  the  same  principle 
is  manifestly  applicable  to  the  proceedings  of  county  com- 
missioners. See  Oillett  v.  Lyon  County,  18  Kan.  410; 
White  V.  Polk  County,  17  Iowa,  413.  We  think  that  the 
evidence  of  what  the  board  in  fact  did  was  properly  ad- 
mitted in  this  case,  regardless  of  the  records  in  evidence, 
and  the  same  shoidd  have  been  submitted  to  the  jury.  The 
judgment  is  reversed,  and  the  cause  remanded  to  the  court 
below,  with  directions  to  deny  the  motion  for  non-suit. 

DuNBAE^  C.  J.,  and  Keavis,  J.,  concur. 
FuLLERTON,  J.,  concurs  in  the  result. 
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[No.  8528.     Decided  November  7»  1000.] 

Dora  May  Dormitzer    et  al..  Appellants,  v.  The  Ger- 
man Savings  and  Loan  Society,  Respondent. 

BIGHTS     AND     REMEDIES — EQUITABLE     ACTIONS — ^BELIEF     ADJUSTED 
TO  FACTS   SHOWN. 

Where  a  complaint  In  equity  states  facts  warranting  the^ 
restoring  and  foreclosure  of  mortgages  which  had  been  wrong- 
fully canceled,  and  also  facts  showing  that  a  guardian's  sale 
and  conveyance  of  the  same  property  upon  which  the  mort- 
gages had  been  given  were  fraudulent,  and  prays  for  a  fore- 
closure of  the  mortgages  and  for  relief  generally,  the  plain- 
tiffs are  not  restricted  to  the  relief  asked  for  specially,  but 
may  be  granted  such  relief  as  the  facts  show  they  are  entitled 
to;  and  hence  cannot  be  said  to  have  waived  the  fraud  charged 
In  the  guardianship  sales,  nor  to  have  definitely  adopted  the 
remedy  of  the  foreclosure  of  the  mortgages,  to  the  exclusion 
of  any  other  remedy  that  may  be  warranted  by  the  allegations, 
of  the  complaint 
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OUABDIAKSHZP  BALBS — IBBXGX7LABITIEB— CUBATTVIE  ACT. 

Bal.  Code,  $  6474,  which  is  intended  as  a  curative  aot  for  all 
irregularities  in  guardianship  sales,  when  the  premises  are  held 
by  one  who  purchased  them  in  good  faith,  does  not  apply  to 
cases  where  the  guardianship  proceedings  are  assailed  on  the 
ground  of  fraud  from  their  very  inception,  and  where  the  pur- 
chaser is  shown  to  have  had  knowledge  of  facts  which  should 
have  put  him  on  inquiry. 

JCDGSOCNTS    OF    S18TEB    STATB — JUBISDICTION    OF  OOUBT — JT7DI0IAL 
NOTICE. 

When  the  records  and  judicial  proceedings  of  the  courts  of 
another  state  are  sought  to  be  given  effect  in  this  state,  the 
courts  of  this  state  will  take  judicial  notice  of  the  laws  con- 
ferring jurisdiction  on  the  courts  from  which  such  records 
come,  in  pursuance  of  the  provision  of  the  constitution  of  the 
United  States  which  requires  that  "full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  state.' 


»t 


fiAlfE — COLIJLTER4L  ATTACK. 

The  provision  of  the  United  States  constitution  requiring 
full  faith  and  credit  to  be  given  in  each  state  to  the  judicial 
proceedings  of  every  other  state  does  not  prevent  a  collateral 
attack  upon  the  jurisdiction  of  the  court  of  a  sister  state  to 
render  the  judgment  offered  in  evidence  in  an  action  brought 
in  another  state. 

rOBXION  DITOBCB — JURISDICTION — ^DOiaCUJB  OF  PABTIB8. 

A  decree  of  divorce  rendered  by  a  court  of  another  state 
may  be  collaterally  questioned  and  declared  void  in  an  action 
in  this  state  in  which  effect  is  sought  to  be  given  to  it,  when 
it  appears  that,  prior  to  the  institution  of  the  suit  for  divorce, 
the  court  rendering  the  decree  had  lost  jurisdiction  of  the 
subject  matter,  through  the  abandonment  by  the  husband  and 
wife  of  their  residence  In  that  state;  that  the  defendant  had 
never  been  properly  served  with  summons  in  accordance  with 
the  laws  of  that  state;  that  she  was  ignorant  of  the  suit;  that 
an  appearance  entered  for  her  and  answer  in  her  behalf  by  an 
attorney  were  without  her  knowledge  or  authorization;  that  the 
decree  was  rendered  a  month  prior  to  the  time  she  was  required 
by  the  summons  to  appear  and  answer;  that,  immediately  upon 
learning  of  the  decree  she  instituted  an  action  against  her 
husband  in  this  state  to  have  the  divorce  declared  fraudulent 
and  herself  awarded  a  half  interest  in  the  property  held  by 
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her  hnsband;  and  that,  within  two  days  thereafter,  the  parties 
were  remarried  on  a  compromise  whereby  it  was  agreed  the 
latter  suit  should  be  dismissed,  the  parties  should  remarry 
ana  should  share  the  property  in  dispute  as  community  prop- 
erty. 

BAIOB — ^BVIDKNCS— DECULBATI0N8  AS  BBS  QB8TAX. 

In  an  action  in  which  the  validity  of  a  decree  of  divorce 
obtained  by  the  husband  against  the  wife  is  in  issue,  the  rec- 
ord containing  complaint,  summons  and  stipulation  for  dis- 
missal, in  an  action  by  the  wife  attacking  the  divorce  on  the 
ground  of  fraud,  instituted  by  her  immediately  after  learning 
that  a  decree  of  divorce  had  been  granted  against  her  on  the 
ground  of  adultery  and  showing  that  the  husband  agreed  to 
remarry  her  immediately  upon  dismissal  of  the  action,  are 
admissible  as  circumstances  tending  to  prove  the  fraudulent 
character  of  the  decree,  since,  though  mere  declarations,  they 
were  in  the  nature  of  res  gestae,  and  were  contemporaneous 
with  the  main  fact  under  consideration  and  illustrative  of  its 
character. 

ULWS  OF  8I8TEB  STATE — ^PBSSUliPTIONS. 

The  laws  of  another  state  in  relation  to  the  property  rights 
of  husband  and  wife,  as  to  property  acquired  there  during  mar- 
riage, will  be  presumed,  in  the  absence  of  proof,  to  be  the 
same  as  those  of  this  state,  when  the  proceeds  of  such  property 
have  been  re-invested  here. 

COMMUNITY    PBOPERTY — PRESUMPTIONS    ARISING     FROM     PURCHASE 
DURING  COVERTURE. 

Under  the  laws  of  this  state,  limds  acquired  after  marriage 
by  a  deed  of  purchase  expressing  a  money  consideration  are 
presumed  to  be  community  property;  and  this  presumption 
can  be  rebutted  only  by  clear  and  convincing  proof  that  the 
consideration  was  furnished  out  of  the  grantee's  separate  prop- 
erty. 

MORTGAGE— GOOD  FAITH  OF  MORTGAGEE — ^FRAUDULENT  SALS  BT 
GUARDIAN  TO  MORTGAGOR. 

A  corporation  which  takes  a  mortgage  upon  property  is 
not  a  purchaser  in  good  faith,  when  the  agents  through  whom 
it  acts  in  negotiating  the  loan  know,  or  nave  means  of  infor- 
mation through  which  they  might,  by  the  exercise  of  common 
prudence,  have  known,  that  the  acts  of  a  guardian  of  minor 
children  in  transferring  the  property  to  the  mortgagor  were 
fraudulent. 
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a&ME — FBAUDULS]^  PBOBATS  PBOCKSDINOB-— ITOTIOB. 

Although  a  mortgagee  may  have  had  no  actual  knowledge  of 
the  Invalidity  of  the  mortgagor's  title,  it  cannot  set  up  the 
defense  that  it  was  a  purcnaser  in  good  faith  when  the  chain 
of  title  to  its  grantor  shows  a  guardian's  deed  to  him,  which 
makes  reference  to  certain  probate  proceedings  as  authority 
for  the  deed,  and  an  investigation  of  those  proceedings  would 
have  shown  them  to  be  fraudulent. 

eUASDIAN   AND   WABD— 6ALB    OF   PBOPXBTT   BT    OUABDIAN — WHEN 
VOID. 

A  transfer  of  the  half  interest  of  minor  children  in  certain 
realty  to  their  father,  procured  at  his  instance  through  a  guar- 
dian controlled  by  himself,  and  made  for  the  purpose  of  vesting 
the  whole  title  unincumbered  in  the  father,  so  that  he  might 
procure  a  mortgage  loan  thereon,  the  law  not  permitting  the 
mortgage  of  the  property  of  minors  by  their  guardian,  was 
absolutely  void,  although  the  father,  the  guardian,  the  mort- 
gagee and  the  probate  court  may  have  acted  with  the  best  of 
motives,  and  with  no  Intent  to  defraud  such  minor  children. 

ESTOPPEL — ^INCONSISTENT  CLAIMB  ON  DIFFERENT  OCCASIONS. 

Where  a  hnsband  and  wife  had  agreed  that  the  realty  held 
hi  his  name  was  community  property*  and  such  status  had 
been  recognized  by  a  mortgagee  from  whom  a  loan  thereon 
was  sought,  and  who  refused  to  make  such  loan  after  the  death 
of  the  wife,  until  the  interest  of  the  children  should  have  been 
transferred  to  the  father,  the  mortgagee  is  estopped  from 
afterwards  disputing  the  title  of  the  children  by  claiming  that 
the  realty  had  always  been  the  separate  property  of  their 
father. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Richardson,  Judge.    Reversed, 

Nash  &  Nash  and  William  M,  Murray,  for  appellants. 

Happy  &  Hindman  and  Struve,  Allen,  Hughes  &  Mc- 
Michen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  issues  tried  in  the  court  below  are  set 
forth  in  the  respondent's  brief,  which,  for  convenience. 
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we  accept  as  a  substantial  statement  of  the  same,  and  were 
as  follows:  The  plaintiffs,  Dora  May  Dormitzer  and 
William  L.  TuU,  filed  tlieir  complaint  in  the  action  on 

the  day  of  April,  1897,  making  the  respondent, 

the  German  Savings  &  Loan  Society,  together  with  F.  M. 
Tull,  P.  D.  TuU,  individually,  and  as  guardian  of  Ernest 
B.  Tull,  and  Ernest  B.  Tull,  a  minor,  and  others,  defend- 
ants. The  complaint  sets  out  two  causes  of  action.  The 
first  cause,  omitting  the  formal  part,  alleges  that  the 
plaintiffs  and  the  minor  defendant,  Ernest  B.  Tull,  are 
the  children  of  F.  M.  Tull.  That  on  the  3d  day  of  July, 
1888,  the  defendant  P.  D.  Tull  petitioned  the  probate 
court  of  Spokane  county  to  be  appointed  guardian  of  the 
person  and  estate  of  the  said  minor  children,  and  that  on 
the  24th  day  of  that  month  said  P.  D.  Tull  was  appointed 
their  guardian,  and  he  thereupon  assumed,  and  has  ever 
since  assumed,  to  exercise  the  duties  of  guardian  for  them, 
and  that  at  the  time  of  his  appointment  as  such  guardian 
Dora  May  was  ten  years  of  age,  William  L.  fourteen,  and 
Ernest  B.  five  years  of  age,  and  all  of  them  resided  with 
their  father,  and  that  P.  D.  Tull  is  a  brother  of  F.  M. 
Tull.  That  on  the  Ist  day  of  March,  1889,  said  F.  M. 
Tull  made,  executed  and  delivered  to  P.  D.  Tull,  as  said 
guardian,  his  promissory  note  for  the  sum  of  $14,000,  due 
five  years  after  date,  with  interest  at  10  per  cent,  per  an- 
num, and  secured  the  same  by  a  mortgage  to  said  guardian 
of  even  date  therewith,  upon  the  property  described  in 
said  cause  of  action,  which  mortgage  was  filed  for  record 
on  the  8th  day  of  March,  1889.  That  on  the  7th  day  of 
September,  1889,  the  said  guardian  released  and  satisfied 
said  mortgage,  which  release  was  filed  for  record  on  the 
11th  day  of  September,  1889.  That  the  release  of  the  said 
mortgage  by  said  guardian  was  executed  without  any  or- 
der or  judgment  of  the  court  authorizing  him  to  execute 
the  same,  and  without  bringing  the  same  to  the  attention 
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or  knowledge  of  the  probate  court,  and  was  made  without 
the  payment  of  the  debt  secured  thereby,  and  that  the 
same  is  undischarged  and  imsatisfied.  That  said  release 
and  satisfaction  was  made  in  pursuance  of  a  conspiracy 
made  and  entered  into  by  the  defendants,  F.  M.  TuU,  P. 
D.  Tull  and  the  German  Savings  &  Loan  Society,  some 
time  in  the  year  1888,  with  the  fraudulent  intent,  among 
others,  to  cheat  and  defraud  these  plaintiffs  and  their 
brother.  That  on  the  18th  day  of  July,  1888,  the  plaintiffs 
and  defendant,  Ernest  B.  Tull,  were  the  owners  and 
seized  in  fee  simple  of  the  property  described  in  said 
mortgage.  That  P.  D.  Tull  and  F.  M.  Tull  then  and 
there  conspired  together,  for  the  purpose  of  cheating  the 
plaintiffs  and  their  brother  Ernest  B.  Tull  out  of  the  said 
real  estate,  procuring  the  appointment  of  the  said  P.  D. 
Tull  as  guardian,  and  by  the  filing  of  a  petition  in  the 
probate  court  of  Spokane  county,  falsely  alleging  that  it 
i^ould  be  beneficial  to  the  plaintiffs  and  their  brother  to 
sell  tlie  interest  in  real  estate  above  mentioned.  That  in 
pursuance  of  the  said  petition,  and  influenced  thereby, 
and  acting  upon  the  same,  said  probate  court  ordered  and 
decreed  that  the  guardian  sell  said  property  for  cash,  to 
the  highest  bidder  at  public  sale,  which  order  was  made  on 
the  3d  of  September,  1888,  and  pursuant  to  said  order  said 
guardian  did  sell  said  real  estate  on  the  26th  day  of  No- 
vember, 1888,  to  F.  M.  Tull,  and  reported  said  sale  to 
the  court,  which  report  was  approved  by  the  court  on  the 
27th  day  of  November,  1888. 

That  P.  D.  Tull,  as  guardian,  made,  executed,  and  de- 
Uvered  to  F.  M.  Tull  a  guardian's  deed,  purporting  to 
convey  thereby  to  F.  M.  Tull  all  the  right,  title,  and  in- 
terest of  the  said  plaintiffs  and  their  brother  in  and  to  said 
real  estate,  which  deed  was  filed  in  the  auditor's  oiHSce  on 
the  30th  day  of  November,  1888,  and  recorded  December 
1,  1888.    That  said  sale  was  not  for  cash,  or  for  any  con- 
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sideration  psMsing  at  that  time,  or  at  the  time  said  deed 
was  executed ;  that  all  the  proceedings  taken  in  said  case 
and  proceedings  relative  to  the  sale  of  said  property  were 
brought  about  by  the  defendants  F.  M.  TuU  and  P.  D. 
Tull,  for  the  purposes  and  object,  among  others,  of  se- 
curing to  F.  M.  TuU  the  whole  estate  and  undivided  title 
and  interest  in  and  to  the  real  estate,  and  for  the  purpose 
of  cheating  and  defrauding  plaintiffs  and  defendant  Er- 
nest B.  Tull.  That  the  purchase  price  of  $14,000,  the 
purported  consideration  for  said  real  estate,  was  grossly 
inadequate,  and  that  at  the  date  of  the  said  transaction 
the  interest  of  the  plaintiffs  and  their  brother  was  worth 
$86,000  and  upwards.  That  twenty  days  after  said 
guardian's  deed  was  filed,  said  F.  M.  Tull  mortgaged  said 
real  estate  to  the  German  Savings  &  Loan  Society,  to  se- 
cure F.  M.  Tull's  promissory  note  of  $40,000,  which  mort- 
gage was  executed  by  F.  M.  Tull  on  the  6th  day  ol  De- 
cember, 1888,  and  filed  in  the  auditor's  office  on  the  21st 
day  of  January,  1889.  That  the  said  mortgage  had  been 
negotiated  and  its  terms  and  conditions  had  been  agreed 
and  determined  upon,  by  the  parties  previous  to  the  said 
guardian's  proceedings.  That  previous  to  the  1st  day  of 
August,  1888,  the  date  when  P.  D.  Tull,  as  guardian,  filed 
his  petition  to  sell  said  real  estate,  the  German  Savings  & 
Loan  Society  knew  the  condition  of  the  said  property,  and 
all  about  the  title  to  the  same ;  and  that  the  guardianship 
proceedings  aforesaid  were  arranged,  conceived,  and  all 
such  details  were  settled  and  agreed  upon,  by  F.  M.  and 
P.  D.  Tull  and  their  attorneys,  and  the  German  Savings 
&  Loan  Society  and  its  attorneys,  and  that  the  attorneys 
of  these  several  defendants  jointly  drew  up  and  indited 
the  various  petitions  and  orders  drawn  up  and  presented 
in  said  case  No.  219.  That  the  German  Savings  &  Loan 
Society,  at  the  time  of  the  execution  of  the  guardian's 
deed,  and  in  all  the  proceedings  leading  up  thereto,  knew 
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that  plaintiffs'  and  their  brother's  interest  in  said  property 
was  worth  the  sum  of  $35,000  and  upwards,  and  that 
the  decree  authorizing  said  sale  was  a  subterfuge  arranged 
by  F.  M.  Tull  for  his  own  benefit  and  advantage.  That, 
when  said  guardian's  sale  was  reported  to  have  been  made 
for  cash,  the  German  Savings  &  Loan  Society  knew  that 
said  report  was  fake,  and  that  said  sale  was  not  for  cash 
or  anything  of  value  and  that  said  report  was  made  by 
said  guardian,  was  false  and  fraudulent,  and,  as  a  part 
of  the  fraudulent  purpose  of  F.  M.  Tull,  said  order  of 
sale  and  guardian's  deed  were  procured  in  order  to  allow 
F.  M.  Tull  to  mortgage  said  real  estate,  for  his  own  bene- 
fit and  advantage,  to  the  German  Savings  &  Loan  Society 
for  $40,000.  That  on  the  7th  day  of  March,  1889,  the 
guardian  P.  D.  TuU  reported  to  the  probate  court  that  he 
had  invested  the  proceeds  of  said  sale  in  the  notes  of 
F.  M.  Tull,  dated  March  1,  1889,  and  secured  by  a  mort- 
gage on  real  estate,  which  is  the  same  note  and  mortgage 
heretofore  mentioned.  That  the  said  report  of  the 
guardian  committed  a  fraud  upon  naid  court  and  plain- 
tiffs, and  that  he  did  not  state  in  said  report  whether  the 
said  mortgage  was  a  first  or  second  mortgage  on  said  real 
estate,  when  in  truth  and  in  fact  said  mortgage  was  a 
second  mortgage  on  said  real  estate,  to-wit:  second  to  the 
mortgage  of  $40,000  held  by  the  German  Savings  &  Loan 
Society,  and  said  society  knew  that  the  said  guardian  had 
perpetrated  said  fraud  upon  the  court  and  plaintiffs.  That 
on  the  5th  day  of  November,  1889,  the  said  Gterman  Sav- 
ings &  Loan  Society  released  said  $40,000,  and  said  re- 
lease was  filed  on  the  11th  day  of  November,  1889.  That 
on  the  26th  day  of  October,  1889,  F.  M.  Tull  gave  to  the 
German  Savings  &  Loan  Society  a  mortgage  on  said  prop- 
erty to  secure  his  promissory  note  for  $50,000,  which  was 
recorded  on  the  26th  day  of  November,  1889.  That  on 
the  lath  day  of  May,  1892,  said  $50,000  was  duly  and 
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regularly  released  by  a  release  deed,  filed  May  20,  1892. 
That  on  the  6th  day  of  May,  1892,  F.  M.  Tull  mortgaged 
the  real  estate  above  described,  and  other  real  estate,  to 
the  Grerman  Savings  &  Loan  Society,  to  secure  F.  M.  TuU's 
note  for  $100,000,  which  mortgage  was  recorded  In  the 
auditor's  office  of  Spokane  county;  which  mortgage  was 
thereafter  foreclosed  by  the  German  Savings  &  Loan  So- 
ciety, and,  imder  and  by  virtue  of  a  deed  executed  in  pur- 
suance of  said  foreclosure  proceeding,  said  German  Sav* 
ings  &  Loan  Society  claimed  to  be  the  owner  of  the  said 
real  estate.  That  said  guardian  made  no  reports  or  en- 
tered any  account  as  such  guardian  after  December  10, 
1889.  That  in  the  guardian's  petition  in  case  No.  219, 
filed  August  1,  1888,  the  defendant  P.  D.  Tull,  as  guar- 
dian, described  and  mentioned  said  real  property  of  the 
plaintiffs  and  their  brother,  and  alleged  that  said  property 
was  mortgaged  for  $20,000,  which  was  false.  That  there 
was  no  mortgage  on  said  property,  and  the  Gterman  Sav- 
ings &  Loan  Society  knew  that  fact.  That  the  said  prop- 
erty mentioned,  and  the  real  estate  described  herein,  was 
fraudulently  sold  and  disposed  of  to  the  German  Savings 
&  Loan  Society,  and  which  sale  is  made  the  second  cause 
of  action  as  against  the  defendants  joined  herein.  That 
when  the  order  of  sale  was  made  on  December  10,  1889, 
disposing  of  said  last  mentioned  property,  no  proceeding 
was  thereafter  taken  in  said  case  by  said  guardian;  that 
he  is  now  and  always  has  been  in  default,  and  never  has 
pretended  to  report  to  the  court  regarding  said  real  estate, 
or  in  any  way  reported  his  acts  as  guardian,  except  to 
make  and  file  in  said  case  such  records  and  papers  as 
would  effectually  dispose  of  said  wards'  property.  That 
on  the  20th  day  of  February,  1894,  Dora  May  Tull  was 
legally  and  lawfully  married  to  Paul  C.  Dormitzer.  That 
at  the  time  of  the  sale  of  the  said  real  estate  to  said  F.  M. 
Tull  by  said  guardian,  no  appraisers  were  appointed   to 
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appraise  the  same;  no  .guardian  ad  litem  was  appointed 
to  protect  the  interests  of  the  said  plaintiffs  and  their 
brother,  and  there  was  no  bidder  at  said  sale  except  F. 
M.  Tull,  and  the  German  Savings  &  Loan  Society  knew 
all  of  the  said  facts.  That  the  bond  executed  by  said 
guardian  for  the  faithful  execution  of  his  trust  is  invalid 
and  void,  not  being  such  a  bond  as  is  required  of  guar- 
dians ;  that  the  sureties  are  insolvent ;  P.  D.  TuU  is  unable 
to  respond  in  damages  to  the  amount  of  said  notes  and 
interest ;  that  the  bond  required  by  statute  of  the  guardian^ 
when  making  the  sale  of  their  wards'  said  real  estate,  and 
filed  herein  by  P.  D.  TuU,  was  canceled  and  discharged 
by  the  court  immediately  after  the  sale  of  the  said  prop- 
erty, and  that  the  sureties  thereon  are  insolvent.  That  the 
defendant,  Ernest  ]^.  Tull,  is  a  minor  of  the  age  of  six- 
teen years,  residing  with  his  father,  F.  M.  Tull;  where- 
fore, he  is  made  a  party  defendant  to  this  action.  That 
plaintiffs  had  no  knowledge  or  information  of  the  fraud 
set  forth  herein,  imtil  immediately  before  the  commence- 
ment of  this  suit. 

The  second  cause  of  action  is  substantially  the  same  as 
the  first,  except  that  it  relates  to  a  note  and  mortgage  for 
$34,000  given  by  the  father  to  the  guardian  on  the  31st 
day  of  December,  1889,  and  recorded  on  the  4th  day  of 
January,  1890,  and  afterward,  on  the  7th  day  of  April, 
1892,  released  by  the  guardian;  and  also  to  the  proceed- 
ings leading  up  to  the  sale  by  the  guardian  to  F.  M.  TuU 
of  certain  other  real  estate,  described  in  paragraph  11, 
second  cause  of  action,  for  the  sum  of  $20,000 ;  the  report 
to,  and  confirmation  by,  the  court  of  the  sale;  the  claim 
that  the  children  of  F.  M.  Tull  were  the  owners  of  the 
undivided  half  of  the  last  named  real  estate  on  the  12th 
day  of  August,  1889.  Paragraph  22  of  fhe  second  cause' 
of  action  aUeges  that  ''said  guardian  invested  the  pro- 
ceeds of  his  said  sale  in  the  note  of  F.  M.  TuU  for  $34,000, 
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which  said  note  was  secured  by  mortgage  on  that  piece  of 
real  estate  described  as  commencing  at  the  northwest  cor- 
ner of  block  19^  in  the  city  of  Spokane,  Washington,  and 
running  east,  on  the  south  line  of  Kiverside  avenue,  100 
feet;  thence  south,  parallel  with  the  east  line  of  Stevens 
street,  99^  feet;  thence  west,  parallel  with  the  south,  line 
of  Riverside  avenue,  100  feet,  to  the  east  line  of  Stevens 
street;  thence,  on  said  east  line  of  ^Stevens  street,  to  the 
place  of  beginning,  with  the  buildings  thereon;  which  is 
the  same  note  and  mortgage  sued  on  herein  and  set  forth. 
That  said  note  of  $34,000  contains  also  the  debt  of  $14,000 
owed  by  F.  M.  TuU  to  plaintiffs  and  Ernest  B.  Tull,  and 
which  is  made  the  subject  of  the  first  cause  of  action 
joined  herewith."  It  is  also  shown,  in  paragraph  24,  that 
May  23,  1893,  F.  M.  Tull  gave  an  additional  mortgage 
to  the  German  Savings  &  Loan  Society  to  secure  the  pay- 
ment of  $20,000,  which  mortgage  covered  all  the  property 
described  in  the  plaintiffs'  complaint. 

The  plaintiffs  pray  upon  the  first  cause  of  action :  That 
the  release  of  the  $14,000  mortgage  be  set  aside  and  de- 
clared to  be^  fraud  upon  plaintiffs  and  void.  That  plain- 
tiffs have  a  personal  judgment  against  F.  M.  Tull  for 
$14,000,  and  interest  thereon  from  March  1,  1889;  also 
the  sum  of  $600  attorneys'  fees.  That  the  usual  decree  be 
made  for  the  sale  of  said  mortgaged  premises  in  the  man- 
ner provided  by  law,  and  that  the  proceeds  of  the  sale  be 
applied  in  payment  of  the  amount  found  due  plaintiffs 
herein,  etc.  That  the  defendants  in  this  complaint  named, 
and  each  of  them,  and  all  persons  claiming  under  them 
subsequent  to  the  mortgage  above  set  forth,  may  be  forever 
barred  and  foreclosed  of  and  from  all  right,  estate,  title, 
interest,  claim,  lien,  and  equity  of  redemption  of,  in,  to, 
or  upon  said  mortgaged  premises,  and  every  portion  of 
the  same.  That  the  mortgage  claimed  by  the  German  Sav- 
ings &  Loan  Society  be  especially  declared  subsequent  to 
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plaintiffs'  mortgage.  That  the  plaintiffs  may  have  exe- 
cution against  F.  M.  Tnll,  or  against  any  other  property 
not  exempt  from  execution^  for  any  deficienoy,  etc.^  after 
applying  the  proceeds  of  sale  of  said  mortgaged  premises, 
properly  applicable  thereto,  toward  the  payment  of  what- 
ever judgment  they  may  recover  against  him  in  this  cause 
of  action.  That  the  plaintiffs  may  become  the  purchasers 
of  said  property  at  such  sale;  that  the  purchaser  may  be 
let  into  possession  thereof,  upon  production  of  the  sheriff's 
certificate  of  sale  thereof.  That  the  plaintiffs  may  'have 
such  other  and  further  relief  in  the  premises  as  to  this 
honorable  court  may  seem  meet,  equitable  and  just.  Upon 
the  second  cause  the  prayer  is  identical  as  to  the  kind  of 
relief  prayed  for,  and  need  not  be  repeated  here. 

The  answer  of  the  German  Savings  &  Loan  Society  put 
in  issue  all  the  material  allegations  of  the  complaint,  in- 
cluding those  claiming  for  the  plaintiffs  and  Ernest  B. 
TuU  ownership  in  fee  of  the  undivided  one-half  of  the 
real  estate  described  in  the  complaint,  and  those  charging 
fraud,  conspiracy,  and  collusion  between  F.  M.  Tull,  P.  D. 
Tull  and  the  German  Savings  &  Loan  Society  to  cheat  and 
defraud  the  plaintiffs  and  their  brother,  and  notice  and 
knowledge  on  the  part  of  the  German  Savings  &  Loan  So- 
ciety. In  addition  to  a  denial  of  the  material  allegations 
of  the  complaint,  the  defendant  the  German  Savings  & 
Loan  Society  interposed  the  following  affirmative  defenses, 
in  substance: 

First. — That  the  German  Savings  &  Loan  Society,  be- 
ing a  corporation  duly  organized  under  the  laws  of  the 
state  of  California,  and  duly  authorized  to  transact  the 
business  of  loaning  money  and  taking  security  therefor 
in  the  state  of  Washington,  upon  the  application  of  F.  M. 
Tull  therefor  loaned  him  the  several  sums  of  money  men- 
tioned in  the  complaint:  First,  $40,000,  afterward  paid 
from  insurance  money;  afterward  $50,000;  then  $25,000 
additional,  which  last  two  loans  were  taken  up  by  a  loan 
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of  $100,000  from  the  German  Savings  &  Loan  Society  to 
F.  M.  Tull,  made  on  or  about  May  6,  1892.    That  finally, 

on  or  about  the day  of  May,  1893,  a  further  loan 

was  made  by  the  said  loan  society  to  said  F.  M.  Tull  of 
$20,000.  That  these  several  loans  were  secured  at  the 
times  they  were  made  by  mortgage  duly  executed  and  de- 
livered by  the  said  F.  M.  Tull  upon  the  real  estate,  or 
some  part  thereof,  described  in  the  complaint ;  and  in  said 
loans,  as  was  its  custom  and  practice,  respondent  required 
the  applicant,  F.  M.  Tull,  to  make  truthful  and  correct 
statejnents  of  the  condition  and  title  of  the.  land  upon 
which  such  loan  was  sought ;  furnish  respondent's  legal  ad- 
viser a  correct  abstract  of  title  thereto,  duly  certified  by 
some  reputable  and  reliable  searcher  of  titles;  and  upon 
such  statements  so  made  and  abstracts  so  furnished,  and 
upon  the  certificate  of  respondent's  legal  adviser  that  the 
said  F.  M.  Tull  was  the- owner  of  a  good  title  in  fee  to 
said  premises,  the  said  several  loans  were  made,  and  mort- 
gages taken,  by  the  respondent ;  and  that  in  making  each 
and  all  of  said  loans  and  taking  said  mortgages  as  security 
therefor,  the  respondent  had  no  knowledge  or  means  of 
knowledge,  other  than  the  public  records,  concerning  the 
title  to  said  property ;  and  the  record  of  each  of  the  mort- 
gages in  the  complaint  pleaded  as  having  been  given  to 
said  guardian  showed  the  same  to  have  been  paid,  satis- 
fied, and  discharged,  and  the  entries  of  payment,  satis- 
faction, and  discharge  of  the  said  mortgages  upon  which 
respondent  relied  in  making  its  said  loans  are  the  same 
releases  of  mortgages  pleaded  in  paragraph  9  of  plaintiffs^ 
first  and  second  causes  of  action,  and  that  in  making  said 
loans  and  taking  such  mortgages  given  to  respondent,  it 
fully  xelied  upon  the  truthfulness  and  good  faith  of  said 
releases,  discharges,  and  acknowledgments  of  payment 
as  the  same  appeared  of  record;  that  the  said  mortgagee 
was  authorized  to  make  and  file  said  releases  and  dis- 
charges, and  respondent  so  believed,  and  without  such  be- 
lief on  its  part  none  of  said  moneys  would  have  been  loaned 
and  advanced  by  it.  That  the  attorneys  employed  by  de- 
fendant as  aforesaid  to  pass  opinions  upon  such  titles 
were  skillful  and  competent  attorneys,  learned  in  the  law. 
Second— That  F.  M.  Tull  and  Lucy  A.  Tull  wer«<|iap- 
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ried  on  or  about  the  8rd  day  of  March,  1870,  and  there- 
after continuously,  till  about  the  20th  day  of  May,  1887, 
were  residents,  householders,  and  inhabitants  pi  the  state 
of  Kansas.  That  on  or  about  the  81st  day  of  October, 
1868,  a  law  was  enacted  in  that  state  creating  district 
courts,  and  conferring  upon  them  general  jurisdiction; 
that  on  or  before  March  16,  1871,  there  was  enacted  into 
a  law  in  said  state  an  act  entitled,  "Divorce  and  Alimony," 
which  defines  the  cases  for  which  divorces  may  be  granted, 
amongst  which  is  that  of  adultery,  which  ever  since  has 
remained  the  law  of  Kansas.  That  on  the  26th  day  of 
February,  1887,  the  defendant  F.  M.  Tull,  as  plaintiff, 
filed  his  complaint  in  the  district  court  of  Kingman 
county,  Kansas,  against  Lucy  A.  Tull,  as  defendant,  al- 
leging as  a  ground  for  divorce  that  the  said  Lucy  A.  Tull 
had,  on  divers  times  and  at  different  places,  committed 
adultery  and  had  carnal  intercburse  with  many  persons  in 
said  complaint  mentioned,  and  prayed  that  the  bonds  of 
matrimony  be  dissolved  between  them.  That  on  or  before 
the  28d  day  of  February,  1871,  the  legislature  of  the 
state  of  Kansas  enacted  a  statute  entitled,  "Conmience- 
ment  of  Civil  Actions,"  §  72  of  which  act  provides,  inter 
alia,  that  "service  may  be  had  by  publication  in  *  *  * 
Actions  to  obtain  a  divorce  when  the  defendant  resides 
out  of  the  state.  *  *  *  And  in  all  actions  where  the 
defendant,  being  a  resident  of  this  state,  has  departed 
therefrom,  or  from  the  county  of  his  residence,  with  intent 
to  delay  or  defraud  his  creditors,  or  to  avoid  the  service  of 
a  summons,  or  keeps  himself  concealed  therein  with  like 
intent."  Section  76  of  said  last-named  act  provides  that 
in  aU  cases  where  service  may  be  made  by  publication, 
personal  service  of  the  summons  may  be  made  out  of  the 
state  by  the  sheriff  of  the  county  in  which  such  service  may 
be  made.  Such  sunmions  shall  be  issued  bv  the  clerk. 
under  seal  of  court,  and  directed  to  the  defendant  or 
defendants  to  be  served,  and  shall  notify  him  or  them  that 
he  or  they  have  been  served  by  the  plaintiff  or  plaintiffs, 
naming  him  or  them,  and  requiring  him  or  them  to  answer 
the  petition  naming  him  or  them  in  the  clerk's  office,  of 
the  oourt,  which  shall  be  named,  within  sixty  days  from 
laths  wABB. 
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the  day  of  service,  or  the  petition  will  be  taken  as  true 
and  judgment  rendered  accordingly.  Such  service  may 
be  proved  by  the  aflSdavit  of  the  person  making^  the  same, 
before  a  clerk  of  a  court  of  record,  or  other  officer  holding 
the  seal  thereof,  or  before  some  commissioner  appointed 
by  the  governor  of  this  state,  under  an  act  providing  for 
the  appointment  of  commissioners  to  take  depositions, 
etc.  Provided,  that  such  service,  when  made  and  proved 
as  aforesaid,  shall  have  the  same  effect  as  service  obtained 
by  publication,  and  no  other  or  greater  force  or  effect. 
That  said  act  and  each  and  every  section  thereof,  took 
effect  on  or  about  the  23d  of  February,  1871,  and  was, 
and  now  is,  a  general  law  of  the  state  of  Kansas,  in  full 
force  and  effect,  unrepealed  and  unamended.  That  there- 
after personal  service  of  the  summons  and  complaint  was 
made  upon  the  defendant  Lucy  A.  TuU  in  the  state  of 
California,  and  thereafter,  on  the  20th  day  of  May, 
1887,  the  said  district  court  having  jurisdiction  of  the 
subject  matter  and  of  the  parties  thereto,  granted  the 
prayer  of  the  said  plaintiff,  and  then  and  there  duly  and 
regularly  ordered  and  decreed  and  entered  a  decree,  then 
and  there  forever  dissolving  the  bonds  of  matrimony 
before  that  time  existing  between  the  said  plaintiff  and 
the  said  Lucy  A.  Tull,  by  reason  of  the  faults,  miscar- 
riages, and  aggressions  of  said  defendant  Lucy  A.  Tull, 
as  set  out  in  his  said  complaint,  and  that  thereafter,  and 
until  the  subsequent  marriage  between  them,  the  said  F. 
M.  Tull  and  Lucy  A.  Tull  became  and  remained  single 
persons.  That  while  the  said  F.  M.  Tull  was  a  resident 
of,  and  domiciled  in,  the  state  of  Kansas,  he  acquired 
property  consisting  of  goods,  chattels,  choses  in  action, 
and  money  of  the  value  of  $35,000,  and  owned  and  pos- 
sessed said  property  in  said  state  of  Kansas  on  the  20th 
day  of  May,  1887.  That  section  646  of  said  act  entitled 
"Divorce  and  Alimony"  provides  that,  "If  the  decree 
shall  arise  by  reason  of  the  fault  or  aggr^ion  of  the 
wife,  she  shall  be  barred  of  all  right  of  dower  in  the  lands 
of  which  her  husband  shall  be  seized  at  the  time  of  the 
filing  of  the  petition  for  divorce,  or  which  he  may  there- 
after acquire,  whether  there  be  issue  or  not ;  and  the  court 
shall  order  restoration  to  her  of  the  whole  of  her  lands. 
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tenements  or  hereditaments  not  previously  disposed  of, 
and  also  such  share  in  her  husband's  real  or  personal 
property  or  both  as  to  such  court  may  appear  just  and 
reasonable."  Section  647  provides:  "A  divorce  granted 
at  the  instance  of  one  party  shall  operate  as  a  dissolution 
of  the  marriage  contract  as  to  both,  and  shall  be  a  bar  to 
any  claims  of  the  party  for  whose  fault  it  is  granted,  or 
to  the  property  of  the  other,"  etc.  That  on  or  before  the 
3l8t  day  of  October,  1868,  by  the  legislature  of  the  state 
of  Kansas,  there  was  duly  and  regularly  passed  and 
enacted,  as  a  law  of  said  state,  an  act  entitled  ^'Descents 
and  Distributions."  Section  8  of  said  act  provides  as 
follows :  One-half  in  value  of  all  the  real  estate  in  which 
the  husband,  at  any  time  during  the  marriage  had  a  legal 
or  equitable  interest,  which  has  not  been  sold  on  execu- 
tion or  other  judicial  sale,  and  not  necessary  for  the  pay- 
ment of  debts,  and  of  which  the  wife  has  made  no  con- 
veyance, shall,  under  the  direction  of  the  probate  court, 
be  set  apart  by  the  executor  as  her  property,  in  fee  sim- 
ple, upon  the  death  of  the  husband,  if  she  survives  him; 
provided,  that  the  wife  shall  not  be  entitled  to  any  inter- 
est, under  the  provisions  of  this  section,  in  any  land  to 
which  the  husband  has  made  a  conveyance,  when  the 
wife  at  the  time  of  the  conveyance  is  not,  or  never  has 
been,  a  resident  of  the  state.  *  *  *"  Section  28  pro- 
vides as  follows:  "All  the  provisions  herein  made  in 
relation  to  the  widow  of  a  deceased  husband  shall  be 
applicable  to  the  husband  of  a  deceased  wife.  Each  is 
entitled  to  the  same  rights  or  portion  in  the  estate  of  the 
other,  and  like  interests  shall  in  the  same  manner  descend 
to  their  respective  heira.  The  estates  of  dower  and  cur- 
tesy are  abolished."  That  said  act,  and  each  and  every 
section  and  part  thereof,  took  effect  October  31,  1868, 
and  ever  since  has  been,  and  now  is,  a  general  law  of  the 
state  of  Kansas,  in  full  force  and  effect,  unrepealed  and 
unamended.  That  the  said  Lucy  A.  TuU,  her  heirs, 
assigns,  administrators,  or  legal  representatives,  under  or 
by  virtue  of  the  laws  of  the  state  of  Kansas,  has  or  had  no 
other  right  or  interest  in  and  to  the  said  property  of  the 
said  defendant  F.  M.  TuU,  neither  real  nor  personal, 
except  that  given  by  the  laws  of  the  said  state  of  Kansas 
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hereinabove  last  mentioned^  and  which  interest,  if  at 
all,  became  vested  in  the  realty  only,  in  the  event  of  said 
F.  M.  TulFs  death.  But  that  on  the  dissolution  of  the 
said  marriage  aforesaid  and  her  death,  the  interest  of  the 
said  Lucy  A.  Tull,  her  heirs,  assigns,  administrators,  or 
legal  representatives  in  or  to  the  said  property  of  the 
said  F.  M.  Tull,  ceased  to  exist,  under  said  laws,  and 
the  said  F.  M.  Tull,  under  the  laws  of  the  state  of  Kan- 
sas, then  and  there  became,  and  thereafter  remained,  the 
owner  of  the  said  property,  free  from  any  interest,  abso- 
lute  or  contingent,  present  or  remote,  of  his  said  former 
wife,  Lucy  A.  Tull,  or  her  heirs,  assigns,  executors,, 
administrators,  or  legal  representatives.  Then  follows- 
the  allegation  of  the  conversion  by  F.  M.  Tull  of  hia 
property,  real  and  personal,  into  money,  and  his  removal 
to  this  state;  the  purchase  of  the  property  after  the 
divorce  with  the  money  brought  by  him  from,  and 
acquired  by  him,  in  the  state  of  Kansas,  and  obtaining- 
a  deed  for  a  part  thereof  June  17,  1887,  and  the  balance 
August  19,  1887,  the  remarriage  of  F.  M.  Tull  and  Lucy- 
A.  Tull,  August  13,  1887,  and  her  death  July  18,  1888. 
It  was  further  pleaded  that  the  said  Lucy  A.  Tull  never 
had  any  interest  in  the  property  described  in  the  com- 
plaint; that  the  guardian's  sales  of  the  undivided  half 
of  a  portion  of  said  property  for  $14,000,  and  of  the  other 
portion  for  $20,000,  were  made  by  mutual  mistake  of  said 
F.  M.  and  P.  D.  Tull,  and  under  the  mistaken  belief  that 
Lucy  A.  Tull  was  in  her  lifetime,  by  virtue  of  being  the 
wife  of  F.  M.  Tull,  the  owner  of  the  undivided  half-in- 
terest therein  as  the  community  property  of  F.  M.  and 
Lucy  A.  Tull,  as  husband  and  wife;  that  no  title,  inter- 
est, right,  or  claim  thereto  passed  to  the  said  plaintiffs 
or  the  said  Ernest  B.  Tull  by  reason  of  the  death  of  the 
said  Lucy  A.  Tull ;  and  that  the  sole  consideration  for  the 
said  notes  of  $14,000  and  $34,000  was  the  supposed  inter- 
est of  the  said  plaintiffs  and  Ernest  B.  Tull  m  said  real 
estate,  and  that  the  said  notes  were  wholly  without  con- 
sideration and  void.  That  the  money  loaned  by  the  Gter- 
man  Savings  &  Loan  Society  to  F.  M.  Tull  was  so  loaned 
with  the  understanding  and  agreement  that  tiie  same  was- 
to  be,  and  in  fact  was,  used  in  the  making  of  permanent 
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improYementa  upon  said  property,  and  the  removal  of 
divers  and  sundry  liens  thereon.  That  F.  M.  Tull  became 
insolvent  prior  to  the  foreclosure  of  the  Grerman  Savings 
&  Loan  Society's  mortgages,  and  continues  so  to  be. 
That  the  property  is  scant  security  for  the  mortgage 
indebtedness.  It  was  further  pleaded  in  said  second 
affirmative  defense  that  on  the  10th  day  of  December, 
1894,  F.  M.  Tull,  as  plaintiff,  began  an  action  in  the 
superior  court  of  Spokane  county  against  P.  D.  Tull, 
as  guardian  of  said  Dora  May  Dormitzer,  Ernest  B.  and 
William  L.  Tull,  and,  upon  allegations  substantially  the 
same  as  those  hereinbefore  pleaded,  the  court  made  and 
entered  a  restraining  order  in  accordance  with  the  prayer 
of  the  complaint,  enjoining  and  restraining  the  said  P.  D. 
Tull,  until  the  further  order  of  the  court,  from  negotiat- 
ing, selling,  disposing  of,  or  in  any  wise  contracting,  con- 
cerning the  promissory  note  described  in  the  complaint, 
so  as  to  prejudice  the  rights  of  the  plaintiff  to  have  the 
same  delivered  up  and  canceled  as  prayed  in  the  com- 
plaint, of  which  said  restraining  order  the  said  P.  D.  Tull 
was  duly  notified  by  the  service  upon  him  of  a  copy 
thereof  and  otherwise,  which  said  restraining  order  still 
remains  unvacated  and  of  force,  and  said  action  still 
pending. 

The  Cross-complaint  and  answer  of  the  guardian  ad 
litem  is  identical  with  the  complaint  filed  by  the  plaintiffs, 
except  as  to  the  relief  prayed  for.  The  plaintiffs  pray 
for  the  foreclosure  of  two  mortgages.  The  guardian  ad 
litem,  however,  prays: 

''That  all  the  proceedings  had  in  the  matter  of  the 
estate  of  William  L.  Tull,  as  against  this  defendant,  be 
declared  void,  and  of  no  force  and  effect  and  a  fraud  upon 
said  defendant;  that  this  defendant,  Ernest  B.  Tull,  be 
<ieclared  to  be  the  legal  owner  of  an  undivided  one-third 
of  one-half  of  the  real  estate  mentioned  in  said  cross- 
complaint  ;  that  the  deeds,  conveyances,  or  mortgages  held 
by  the  German  Sayings  &  Loan  Society,  aa  against  this 
defendant,  to  said  property  be  canceled,  set  aside,  and 
held  for  naught;  and  that  said  defendant  deliver  to  said 
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Ernest  B.  TuU  a  deed  of  conveyance  to  an  undivided  one- 
third  of  one-half  of  the  said  real  estate,  or  that  some 
person  be  appointed  by  this  honorable  court  to  do  it  for 
said  defendant,  and  in  case  this  cannot  be  done  and  this 
relief  decreed  to  Ernest  B.  TuU,  then  this  defendant 
prays  for  foreclosure  of  the  mortgagee,"  as  was  prayed 
for  by  the  plaintiffs. 

To  this  alleged  answer  and  cross-complaint  of  the  said 
minor  defendant,  the  defendant,  the  German  Savings  & 
Loan  Society,  interposed  the  same  answer  and  defense  as 
were  made  to  the  plaintiffs^  complaint,  and  therefore  need 
not  be  repeated  in  this  connection. 

To  these  affirmative  answers  and  defenses  made  by  the 
German  Savings  &  Loan  Society  the  plaintiffs  and  the 
guardian  ad  litem  on  behalf  of  the  minor,  Ernest  B.  TuU, 
on  or  about  the  12th  day  of  May,  1898,  filed  replications. 
To  the  first  affirmative  defense  the  reply  admitted  nearly 
all  the  material  aUegations,  and,  among  other  things,  it 
was  admitted  that  F.  M.  TuU  and  Lucv  A.  TuU  were 
inter-married  and  became  husband  and  wife  on  March  3^ 
1870,  and  resided  in  Kansas  up  to  and  prior  to  May  20, 
1887;  and  that  F.  M.  TuU  purchased  the  property  de- 
scribed in  plaintiffs'  complaint;  that  F.  M.  TuU  prior  to 
the  foreclosure  of  the  mortgages  given  to  the  German 
Savings  &  Loan  Society,  became  and  continues  insolvent. 
By  way  of  second  reply  to  said  first  affirmative  defense, 
it  was  alleged:  That  the  abstracts  of  title  reUed  on  by 
the  German  Savings  &  Loan  Society  in  making  its  loans 
were  imperfect  and  defective  in  every  respect,  in  that 
said  abstract  failed  to  show  that  P.  D.  TuU,  as  guardian, 
ever  gave  the  requisite  security,  as  such  guardian,  as  the 
law  required,  and  alleges  that  P.  D.  TuU  never  gave  and 
executed  a  bond  required  by  the  laws  of  the  territory 
and  state  of  Washington,  and  that  the  probate  court  of 
the  said  territory  never  took  from  P.  D.  TuU,  as  guardian 
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of  the  plaintiffs,  any  bond,  with  approved  sureties, 
payable  to  the  territory  of  Washington,  in  a  sum  double 
the  defendaiit's  estate,  real  and  personal,  as  by  the 
statutes  made  and  provided.  That  P.  D.  Tull  filed  in 
the  probate  court  an  instrument  which  purported  to  be 
his  bond  as  guardian,  executed  on  the  23d  day  of  July, 
1888,  conditioned  in  the  sum  of  $9,600,  that  the  sure- 
ties thereon  are  E.  M.  Tull,  defendant  herein,  and  one 
C.  H.  McCamant;  that  the  said  McCamant  has  not  been 
a  resident  of  the  state  of  Washington  for  upwards  of 
six  years  last  past;  that  he  is  insolvent  and  has  no  prop- 
erty of  any  kind  in  this  state;  that  F.  M.  Tull  is,  and 
has  been  since  the  23d  day  of  July,  1888,  unable  to  pay 
his  debts;  that  said  sureties  on  said  bond  did  not  justify, 
according  to  law;  that  said  bond  was  not  in  double  the 
amount  of  the  defendant's  estate,  real  and  personal ;  that 
the  estate  of  the  plaintiffs,  at  the  date  of  the  said  guar- 
dian's appointment,  was  of  the  value  of  $50,000  and 
upwards ;  that  the  inventory  shows  said  estate  to  be  valued 
at  $35,000 ;  that  said  order  appointing  P.  D.  Tull  guar- 
dian was  made  by  the  said  probate  court  without  any 
compliance  with  §  1136,  2  Hill's  Code  of  the  state  of 
Washington,  and  of  §  1612,  Laws  of  Washington  Terri- 
tory for  1881  and  1883;  that  said  abstracts  of  title  are 
imperfect,  defective,  and  not  to  be  relied  on  in  this,  to- 
wit:  That  they  do  not  show  that  said  guardian,  after 
each  of  the  sales  of  the  defendant's  real  estate  to  E.  M. 
Tull,  complied  with  §  1624,  Laws  of  Washington  Terri- 
tory for  1881  and  1883,  nor  §  1143,  2  Hill's  Code,  and 
alleges  that  neither  the  proceeds  of  the  said  sale,  nor  the 
notes,  nor  the  obligation,  nor  other  security  taken  to  se- 
cure the  purchase  money  at  said  sale,  were  produced  at 
the  term  of  said  probate  court  next  after  said  sales,  nor 
was  there  a  report  made  by  said  guardian,  and  alleges 
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that  said  sales,  and  each  of  them,  were  oonfirmed  by  said 
probate  court  without  compliance  with  said  laws  just 
above  mentioned.  That  said  abstracts  mentioned  in  de- 
fendant's answer  to  the  complaint  and  cross-complaint 
did  not  show  the  true  state  of  the  title  of  said  property ; 
that,  in  so  far  as  said  abstracts  of  title  state  anything,  all 
the  fraudulent  schemes  of  the  defendants  and  the  fraud- 
ulent acts  and  facts  set  out  in  defendant's  cross-com- 
plaint fully  appear. 

By  way  of  reply  to  the  second  affirmative  defense  of 
the  German  Savings  &  Loan  Society  to  the  complaint  and 
cross-complaint,  it  is  pleaded:  That  the  divorce  men- 
tioned in  said  answer  was  procured  by  fraud  practiced 
upon  Lucy  A.  Tull ;  that  no  process  was  ever  served  upon 
her  in  said  divorce  action;  that  about  the  1st  day  of 
May,  1887,  F.  M.  Tull  and  Lucy  A.  Tull  left  the  state 
of  Kansas  and  never  thereafter  resided  in  said  state ;  that 
just  immediately  prior  to  their  departure  from  said  state, 
and  when  in  the  act  of  boarding  a  railroad  train,  a  per- 
son, to  defendant  unknown,  handed  Lucy  A.  Tull  certain 
papers;  that  F.  M.  Tull,  before  his  wife  could  read  or 
examine  the  same^  took  said  papers  from  Lucy  A.  Tull, 
saying  that  he  knew  what  said  papers  were  for  and  that 
he  would  attend  to  the  same;  that  Lucy  A.  Tull  never 
thereafter  saw  said  papers  and  never  knew  their  contents, 
until  two  months  thereafter,  when  she  was  informed  that 
the  same  was  a  complaint  against  her  containing  an  action 
for  divorce  commenced  by  F.  M.  Tull;  that,  as  soon  as 
Lucy  A.  Tull  discovered  that  F.  M.  Tull  had  secured  a 
divorce  from  her  in  Kansas,  she  commenced  an  action  in 
the  district  court  of  the  territory  of  Washington  in  and 
for  the  fourth  judicial  district,  holding  terms  at  Spokane 
Falls,  on  the  26th  day  of  July,  1887,  to  recover  from  F. 
M.  Tull  an  undivided  one-half  interest  in  the  property 
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described  in  defendant's  croes-complaint,  alleging  that  the 
same  was  commmiity  property  of  herself  and  F.  M.  Tnlli 
and  that  she  be  declared  to  be  the  owner  of  one-half  thereof , 
and  that  said  Tnll  had  obtained  a  divorce  from  her  by 
fraud,  which  said  complaint  in  said  action  is  set  forth  in 
haec  verba;  that  soon  after  said  action  was  oommencedy 
upon  advice  of  counsel,  the  parties  thereto  came  to  a 
settlement  and  compromise  upon  the  terms:  (1)  That 
they  should  remarry;  (2)  Tull  should  acknowledge  the 
claims  made  by  Lucy  A.  Tull  in  her  complaint  to  the 
property  therein  described,  to-wit,  that  said  property  was 
oonununity  property;  (3)  that  the  divorce  in  Kansas, 
so  far  as  the  parties  were  concerned,  should  be  declared 
null  and  void.  That  pursuant  to  said  settlement  and 
compromise  said  action  was  dismissed,  the  parties  re- 
married and  the  property  thereafter  owned  and  enjoyed 
by  said  parties  as  conmiunity  property,  and  they  shared 
and  shared  alike  until  after  the  death  of  Lucy  A.  Tull; 
that  said  E.  M.  Tull  accepted  the  terms  of  the  said  set- 
tlement, fully  understanding  their  scope  and  extent,  and 
all  his  legal  rights  in  the  premises. 

And,  for  a  further  reply  to  the  answer  of  the  defend- 
ant, it  is  pleaded:  That  on  the  18th  day  of  October, 
1894,  P.  D.  Tull,  as  guardian,  was  ordered  by  the  su- 
perior court  of  this  county  to  show  cause  why  he  did 
not  make  a  report  of  his  acts  and  doings  as  guardian. 
Said  order  was  made  at  the  instance  of  plaintiff  Dora 
May  Dormitzer  and  her  husband;  that  the  hearing  of 
said  show-cause  order  was,  at  the  request  of  P.  D.  and 
P.  M.  Tull,  continued  until  December  22,  1894;  that  at 
the  time  said  show-cause  order  was  sued  out,  October 
18, 1894,  the  said  TuUs,  being  insolvent  and  being  unable 
to  account  for  the  money  and  property  of  the  wards, 
and  in  order  to  avoid  the  settlement  of  their  accounts  in 
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the  superior  court,  offered  to  settle  and  compromise  for  a 
small  percentage  of  the  amount^  due  and  owing  to  plaintiffs 
and  their  brother,  which  offer  was  rejected  and  thereupon 
the  said  Tu^8,  by  duress  and  threats,  sought  to  compel 
plaintiffs  and  their  brother  to  accept  their  terms  of  com- 
promise, informing  them  that  if  they  did  not  take  what 
was  offered  as  settlement,  they  would  see  to  it  that  they 
got  nothing  out  of  the  estate  left  by  their  mother;  and 
thereupon,  the  10th  day  of  December,  1894,  F.  M.  Tull 
commenced  an  action  in  the  superior  court  to  declare  the 
property  in  this  litigation  to  be  his  separate  property, 
and  that  the  guardianship  proceedings  herein,  and  every 
step  taken  therein,  was  a  mistake;  that  the  claims  made 
by  Tull  in  said  action  are  false  and  fraudulent,  and  were 
concocted  by  him  to  compel  the  plaintiffs  and  their  brother 
to  accept  the  compromise,  and  to  cheat  and  defraud  them 
of  their  property;  that  all  the  alleged  facts  contained  in 
the  German  Savings  &  Loan  Society's  second  affirmative 
defense  were  gleaned  from  said  complaint  of  F.  M.  Tull, 
and  up  to  December  10,  1894,  F.  M.  Tull  had  always 
admitted  said  property  belonged  to  himself  and  wife, 
and  after  her  death  that  one-half  thereof  belonged  to  the 
plaintiffs  and  their  brother.  It  allies  knowledge  of  those 
facts  on  the  part  of  the  German  Savings  &  Loan  Society; 
that  all  the  matters  set  forth  in  the  second  affirmative 
defense  of  the  (Jerman  Savings  &  Loan  Society  have 
no  foundation  whatever,  and  are  being  employed  pursuant 
to  a  conspiracy  entered  into  heretofore  by  said  German 
Savings  &  Loan  Society  to  cheat  and  defraud  the  plain- 
tiffs and  their  brother.  It  is  alleged,  as  a  further  reply, 
that  the  defense  stated  in  defendant's  answer,  the  Ger- 
man Savings  &  Loan  Society,  did  not  accrue  within  two 
years  before  the  filing  of  said  answer,  and  for  a  further 
reply  they  deny  each  and  every  material  allegation  con- 
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tained  in  the  answer  of  the  German  Savings  &  Loan  So- 
ciety to  the  complaint  and .  cross-complaint  of  plaintiffs 
and  their  brother. 

Thereafter,  on  or  about  the  14th  day  of  September, 
1898,  by  leave  of  court,  the  said  plaintiffs  anfl  the  said 
guardian  ad  litem  file  further  replies,  which  are  to  be 
construed  as  part  and  amendatory  of  the  replies  theretofore 
filed,  the  first  of  which  denies  all  of  the  allegations  of 
the  first  affirmative  answer  of  the  German  Savings  & 
liOan  Society,  except  the  allegations  in  regard  to  the  giv- 
ing of  different  mortgages  mentioned  therein  to  the  Ger- 
man Savings  &  Loan  Society,  and  the  foreclosure  of  the 
mortgages  for  $100,000  and  for  $20,000,  and  that  the 
German  Savings  &  Loan  Society  became  the  purchaser 
of  the  premises  and  is  now  in  the  possesion  thereof,  pur- 
suant to  such  foreclosure  and  purchase.  And,  for  reply 
to  the  second  affirmative  answer  and  defense  set  forth 
by  the  German  Savings  &  Loan  Society,  admits  the 
marriage  of  Lucy  A.  Tull  and  F.  M.  Tull,  March  3, 
1870,  but  alleges  that  they  were  and  remained  husband 
and  wife  until  the  death  of  Lucy  A.  Tull,  on  or  about 
the  18th  day  of  July,  1888,  and  denies  having  any  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  any 
and  all  of  the  allegations  in  the  second  paragraph  of  said 
amended  answer  and  defense,  down  to  and  including  the 
thirty-second  paragraph  of  said  amended  answer,  and 
therefore  denies  the  same.  And,  for  further  reply  to  the 
second  amended  answer  admits  that  E.  M.  Tull  converted 
all  his  property  in  the  state  of  Kansas  into  money  and 
removed  with  it  to  the  state  of  Washington,  but  alleges 
that  said  property  had  been  so  converted,  and  the  said  F. 
M.  Tull  had  established  his  residence  in  the  state  of 
Washington,  on  or  prior  to  January,  1887.  Admits  the 
conveyance  by  James  N".  Glover  on  June  17,  1887,  of  the 
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premises  described  in  the  complaint^  beginning  on  the 
south  line  of  Riverside  avenue,  90  feet  east  of  the  north- 
west comer  of  block  19 ;  running  thence  east,  along  said 
south  line  of  Biverside  avenue,  60  feet;  thence  south 
179  feet,  more  or  less,  to  Sprague  avenue;  thence  west, 
along  Sprague  avenue,  60  feet;  thence  north  to  the 
place  of  beginning.  That  on  the  19th  day  of  August, 
1887,  said  Glover  conveyed  to  F.  M.  Tull  the  property 
beginning  at  the  northwest  comer  of  block  19;  thence 
east,  along  the  north  line  of  said  block  19,  90  feet; 
thence  south,  at  right  angles  with  said  north  line,  90 
feet,  more  or  less;  thence  westerly,  with  the  said  north 
line,  90  feet,  to  the  west  line  of  said  block  19;  thence 
north,  along  the  said  west  line,  to  the  place  of  beginning. 
That  the  contract  for  the  purchase  of  said  last  mentioned 
property  or  premises  was  made  and  entered  into  betweai 
said  Glover  and  Tull  on  the  28th  day  of  December,  1886, 
and  denies  each  and  every  other  allegation  in  paragraph 
3  of  said  affirmative  answer  and  defense;  denies  knowl- 
edge sufficient  to  form  a  belief  as  to  whether  or  not  a 
divorce  was  granted  between  said  Lucy  A.  Tull  and  F. 
M.  Tull  on  the  20th  day  of  May,  1887,  or  at  any  other 
time,  or  at  all;  but,  on  the  contrary,  alleges  that  said 
Lucy  A.  Tull  and  F.  M.  Tull  were  and  remained  hus- 
band and  wife  from  the  time  of  their  marriage  until  the 
death  of  the  said  Lucy  A.  Tull.  Denies  each  and  every 
allegation  contained  in  paragraphs  5  and  6  of  said  sec- 
ond affirmative  answer  and  defense.  Denies  knowledge 
sufficient  to  form  a  belief  as  to  the  matters  alleged  in 
paragraphs  7  and  8.  Admits  the  commencement  of  the 
action  by  Tull  on  the  10th  day  of  December,  1894,  but 
denies  knowledge  as  to  whether  the  allegations  are  true. 
For  further  reply,  it  is  alleged  that  the  suit  of  F.  M.  Tull 
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against  Dora  May  Dormitzer  et  ah  has,  by  order  of  this 
oourt,  been  dismissed. 

F.  M.  Tull  and  Lucy  A.  Ttdl  intermarried  in  1871, 
in  Missouri,  and  $100  would  cover  all  the  property  the 
husband  had  at  the  time  of  his  marriage.  His  wife  had 
no  property.  They  lived  in  Missouri  a  short  time,  and 
thereafter  in  Kansas  until  December,  1886,  or  January, 
1887.  The  wife  accumulated  about  $1,800  worth  of 
property  in  Missouri.  In  Kansas  the  husband  carried 
on  the  furniture  business  and  accumulated  quite  an  amount 
of  property,  real  and  personal.  In  the  fall  of  1886,  for 
the  purpose  of  changing  location  and  residence,  the  hus- 
band sold  out  his  furniture  business  and  his  real  estate, 
and,  after  settling  up  his  business  affairs  in  Kansas,  he 
had  about  $25,000.  This  property  was  all  accumulated 
tnrough  the  business  management  of  the  husband  in  Kan- 
sas, while  the  husband  and  wife  were  residing  there  with 
their  family.  In  December,  1886,  the  husband  came  to 
Spokane  Ealls  and  contracted  to  purchase,  for  $10,000, 
from  James  N.  Glover  and  wife,  the  property  in  contro- 
versy in  this  action.  In  June,  1887,  a  deed  was  executed 
by  Glover  and  wife  to  the  husband  for  part  of  this  prop- 
erty. On  the  19th  of  August,  1887,  the  remainder  of 
the  property  in  controversy  was  conveyed  by  Glover  and 
wife,  under  the  contract,  to  the  husband.  In  May  or 
June,  1887,  the  husband  commenced  to  build  on  this 
property  a  business  block.  The  first  building  erected  was 
of  brick,  50  by  100  feet,  three  stories  high,  and  therein 
the  husband  opened  up  a  furniture  store.  The  building 
was  finished  in  August,  1887.  On  the  remainder  of 
the  property  another  expensive  building  was  in  the  course 
of  construction,  the  foundation  and  one  story  having  been 
erected,  when,  on  July  18,  1888,  the  wife  died  intestate, 
at  Spokane  Ealls,  while  living  there  with  her  husband 


158  DORMITZER  v.  GERMAN  SAVINGS  &  LOAN  SOCIETY. 

Opinion  of  the  Court — White,  J.  [23  Wash. 

and  their  children.  The  money  from  the  Kansas  prop- 
erty, and 'the  wife's  money  from  the  Missouri  property, 
and  the  earnings  of  the  husband  in  the  furniture  business 
in  Washington  were  applied  to  purchasing  the  said 
property,  building  the  improvements  thereoi^  and  in 
carrying  on  the  furniture  business  at  Spokane.  At  the 
time  the  wife  died  she  left  surviving  her,  issue  of  said 
marriage,  three  children,  William  L.,  then  about  fourteen 
years  of  age,  Dorothy  May,  then  about  ten  years  of  age, 
and  Ernest  B.,  then  about  four  years  of  age.  The  plain- 
tiffs Dora  May  Dormitzer  and  William  L.  Tull,  are  two 
of  these  children  of  lawful  age  at  the  time  this  suit  was 
brought,  and  Ernest  B.  Tull,  one  of  the  defendants,  is 
the  other  child,  a  minor  at  the  time  the  suit  was  brought. 
Mr.  Tull  sold  out  his  furniture  business  in  Spokane  in 
August,  1888. 

On  the  25th  of  February,  1887,  the  husband  instituted 
against  his  wife  a  suit  for  divorce  in  the  district  court 
of  Kingman  county,  Kansas.  The  facts  concerning  this 
suit  are  hereafter  more  fully  set  out.  In  July,  1887, 
the  wife  came  with  her  children  to  Spokane  Falls.  On 
her  arrival  she  immediately  commenced  a  suit,  in  the 
district  court  of  the  territory  of  Washington,  at  Spokane 
Falls,  against  F.  M.  Tull.  Service  of  summons  in  this 
suit  was  made  on  F.  M.  Tull,  July  28,  1887.  The  com- 
plaint in  that  action  alleged  the  marriage  of  the  plaintiff 
and  defendant  in  Missouri;  the  birth  of  the  children; 
that  during  the  first  year  of  their  married  life  they  lived 
in  Missouri,  then  went  to  Iowa,  and  lived  five  years, 
and  then  to  Kingman,  Kansas ;  that  the  plaintiff  had  at  all 
times  conducted  herself  as  a  faithful  wife;  that  the  de- 
fendant, about  the  first  of  November,  1886,  formed  im- 
proper relations  with  a  servant  girl  in  their  employment, 
and  conceived  and  commenced  the  execution  of  a    plan 
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by  which  to  deprive  the  plaintiff  of  her  rights  as  his 
wife,  and  of  her  interest  in  the  property,  real  and  per- 
sonal, belonging  to  the  plaintiff  and  defendant;  that  he 
concealed  said  plan  from  the  plaintiff,  and  that  she  did 
not  know  of  the  same  until  within  a  few  days;  that  in 
pursuance  of  said  plan  the  defendant  pretended  to  plain- 
tiff, and  so  informed  her,  that  he  would  go  to  the  state 
of  California  and  select  a  place  of  business  and  home 
for  the  plaintiff  and  defendant;  that  he  would  thereafter 
return  to  Kansas  and  take  the  plaintiff  and  her  minor 
children  with  him  to  the  state  of  California  to  live ;  that 
in  December,  1886,  the  defendant  left  his  home  in 
Kansas,  came  to  Spokane  Falls  and  entered  into  a  con- 
tract for  the  purchase  of  real  property  (being  the  same 
real  property  in  controversy  in  this  action),  and  made 
preparations  to  movfe  to  Washington  Territory,  to  live 
there  and  to  engage  in  business  there ;  that  the  defendant 
took  said  servant  girl  with  him,  but  concealed  the  fact 
from  the  plaintiff  and  concealed  from  her  the  fact  that 
he  had  gone  to  Washington  Territory  and  purchased  the 
property  mentioned;  that  on  or  about  the  8th  of  Jan- 
uary, 1887,  the  defendant  returned  to  the  home  of  the 
plaintiff  and  defendant  in  Kansas  and  informed  the 
plaintiff  that  he  had  been  to  the  state  of  California,  but 
concealed  from  the  plaintiff  that  he  had  been  to  the  Ter- 
ritory of  Washington;  that  at  this  time  the  plaintiff  and 
defendant  were  owners  of  real  property  of  the  value  of 
about  $60,000,  and  of  personal  property,  of  the  value  of 
about  $20,000,  situated  in  the  state  of  Kansas;  that  this 
property  was  the  common  earnings  and  accumulations  of 
the  plaintiff  and  defendant  during  their  marriage;  that 
by  the  laws  of  the  state  of  Kansas  a  married  man  could 
not  sell  and  convey  real  property  without  his  wife  joining 
him  in  the  deed  of  conveyance  by  which  the  same  was 
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to  be  conveyed ;  that  in  pursuance  of  the  fraudulent  plans 
of  the  defendant^  and  to  deprive  the  plaintiff  of  her 
rights  in  said  property  and  of  her  position  as  a  wife,  the 
defendant  falsely  pretended  to  plaintiff  that  it  would 
be  for  the  best  interest  of  the  plaintiff  and  defendant  to 
sell  their  property,  and  that  if  the  plaintiff  would  join 
with  the  defendant  in  the  sale  and  conveyance  thereof 
he  would  take  the  plaintiff  and  her  minor  children  and 
the  proceeds  of  the  said  property  and  settle  in  the  state 
of  California,  and  reinvest  the  proceeds  in  property  and 
business  in  the  state  of  California  for  the  benefit  of  the 
plaintiff  and  defendant;  that  the  plaintiff  believed  these 
promises  and  representations  to  be  true  and  made  in 
good  faith  and  relied  upon  the  same,  and  by  reason  there- 
of, at  the  request  of  the  defendant,  joined  with  the  de- 
fendant in  the  deeds  and  conveyances  of  said  property, 
and  the  property  in  Kansas  was  sold  by  the  defendant 
for  the  sum  of  $80,000,  and  the  proceeds  of  such  sale 
retained  by  him;  that  in  pursuance  of  said  fraudulent 
plan  the  defendant,  on  or  about  the  14th  of  February, 
1887,  prevailed  upon  the  plaintiff  to  visit  her  father's 
home  in  Missouri,  where  she  was  to  wait  a  short  time, 
when  the  defendant  would  come  and  accompany  her  to 
the  state  of  California;  that  after  the  departure  of  the 
plaintiff,  as  requested,  to  her  father's,  the  defendant  trav- 
eled about  with  the  said  servant  girl  and  passed  said 
servant  girl  off  as  his  wife;  that  about  this  time  the  de- 
fendant conceived  the  idea  of  kidnapping  and  taking  from 
the  plaintiff  her  two  young  children,  then  in  the  custody 
of  her  father  in  Missouri,  and  that  in  the  absence  of  the 
plaintiff  from  her  father's  home,  defendant  took  the 
children  to  Des  Moines,  Iowa,  where  the  plaintiff  recov- 
ered them,  and  where  the  plaintiff  found  the  husband 
living  with  said  servant  girl;  that  the  husband  then  ccm- 
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f  essed  his  adulterous  conduct  with  said  servant  girl,  Jbut 
promised  the  plaintiff  that,  if  she  would  forgive  him, 
he  would  thereafter  live  with  her  as  a  faithful  husband 
and  would  reform  his  course  of  life;  that  on  or  about 
the  7th  of  March,  1887,  the  plaintiff  and  the  defendant 
went  to  the  city  of  Sacramento,  at  the  defendant's  re- 
quest and  upon  the  representation  that  he  desired  to  make 
California  his  home.  The  defendant  then  pretended  that 
he  had  broken  off  all  improper  connection  with  said  serv- 
ant girl,  but  the  truth  and  the  fact  was,  as  the  plaintiff 
subsequently  ascertained,  the  defendant  procured  said 
servant  girl  to  go  to  the  town  of  Cheney,  Washington  Ter- 
ritory, and  to  remain  there  until  he,  the  defendant,  would 
join  her  for  the  purpose  of  resuming  his  adulterous  re- 
lations with  her ;  that  all  this  was  unknown  to  the  plaintiff 
until  recently;  that  on  the  18th  of  March,  1887,  the  de- 
fendant left  the  plaintiff  at  Sacramento,  stating  that  he 
was  going  to  Portland,  Oregon,  and  about  the  first  of 
April  the  defendant  came  back  to  Sacramento  with  the 
said  servant  girl  and  compelled  the  plaintiff,  by  threats 
and  pretenses,  to  allow  the  girl  to  remain  with  them; 
that  the  plaintiff  at  the  time  of  the  defendant's  return 
was  sick  in  bed  and  was  among  strangers,  and  did  not 
have  the  physical  strength  and  wiU  to  assert  her  rights 
in  the  premises,  and  that  the  defendant  and  the  said 
girl  represented  to  her  that  no  improper  relations  existed 
or  would  thereafter  exist  between  them;  that  on  or  about 
the  11th  of  May,  1887,  the  defendant  left  plaintiff  in 
Sacramento,  California,  to  be  gone  for  two  weeks,  pre- 
tending that  he  was  going  to  Kansas  for  the  purpose  of 
settling  up  some  unfinished  business.  The  plaintiff  al- 
leged that  the  promises  of  good  and  virtuous  behavior  on 
the  part  of  the  defendant  were  made  to  her  with  the 
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intention  of  deceiving  her,  to  throw  her  off  her  guards 
and  to  prevent  investigation  upon  her  part  into  the  con- 
duct of  the  defendant,  and  was  done  with  the  fraudulent 
and  dishonest  design  to  procure  a  divorce  from  the  plain- 
tiff unknown  to  her,  and  without  serving  of  process  upon 
her,  and  with  the  intention  to  deprive  her,  not  only  of 
her  position  as  a  wife,  but  of  all  her  interest  in  and  to 
the  real  estate  and  personal  property  owned  by  them ;  that 
during  all  such  times  the  defendant  was  keeping  up  im- 
proper relations  with  the  said  servant  girl;  that  on  or 
about  July  6,  1887,  the  plaintiff,  not  having  heard  from 
her  husband,  and  having  heard  that  he  had  taken  up  a 
residence  at  Spokane  Falls,  left  the  state  of  California 
for  the  purpose  of  joining  her  husband  at  Spokane  Falls ; 
that  the  defendant  had  lived  and  cohabitated  with  plaintiff 
up  till  about  the  middle  of  May,  1887,  when  he  left 
her  at  Sacramento;  that  the  defendant,  after  the  plaintiff 
had  left  Kingman,  Kansas,  filed  a  pretended  bill  for  di- 
vorce against  the  plaintiff,  the  grounds,  nature,  and  extent 
of  which  were  unknown  to  the  plaintiff ;  that  the  plaintiff 
had  sent  for  the  proceedings  in  said  action,  and  when  she 
had  procured  a  certified  copy  of  the  same,  desired    to 
make  the  same  a  part  of  the  complaint;  that  plaintiff 
had  had  no  notice  of  any  such  proceedings  or  a  suit 
pending  or  determined  till  about  the  15th  day  of  July, 
1887,  when  she  was  informed  by  a  telegram  from  King- 
man, Kansas,  that  a  divorce  had  been  granted.    The  com- 
plaint alleges  that  the  plaintiff  was  entitled  to  own  and 
control  one-half  of  the  property  owned  by  the  defendant; 
also  to  have  her  children  supported  and  maintained  out 
of  the  proceeds  of  the  property.    An  injunction  is  prayed 
for,  to  prevent  the  defendant  from  disposing  of  the  prop- 
erty and  the  prayer  is  that  the  decree  of  divorce  obtained 
in  Kansas  be  set  aside  as  fraudulent,  that  she  be  decreed 
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to  be  the  owner  of  one-half  of  the  property  (being  the 
property  in  controversy  in  this  action),  and  that  the  hus- 
l)and  be  required  to  pay  attorney's  fees  and  to  provide  for 
her  support  and  the  support  of  her  family,  etc.  On  the 
30th  of  July,  1887,  without  the  knowledge  of  the  attor- 
neys who  brought  the  suit  for  the  wife,  the  husband  and 
wife  signed  a  stipulation  dismissing  the  action.  The  tes- 
timony shows  that  the  husband  and  wife  then  agreed  to 
a  settlement  of  their  difficulties.    He  testifies : 

**Well,  we  simply  agreed  to  fix  up  our  past,  our  differ- 
ences, and  remarry;  let  her  have  the  interest  in  the 
property  as  she  had.  *  *  *  I  say,  we  agreed  to  re- 
marry, and  she  would  withdraw  the  suit,  and  she  should 
have  an  interest  in  the  property,  and  there  was  no  specific 
amount  she  shoiild  have,  that  she  shoiild  have  the  interest 
in  the  property  and  settle  up  the  business  as  man  and  wife, 
and  the  property  be  together.  That  was  all  there  was  to 
it." 

On  the  last  of  July,  or  first  day  of  August,  1887, 
F.  M.  and  Lucy  A.  Tull  went  through  the  ceremony  of 
remarrying,  and  continued  to  live  together  thereafter  with 
their  family,  in  Spokane,  imtil  Lucy  A.  Tull  died,  July 
18,  1888.  On  May  8,  1888,  P.  M.  Tull  made  application 
to  the  German  Savings  &  Loan  Society  for  a  loan  of  $40,- 
OOO  on  part  of  the  property  in  controversy.  This  loan 
Avas  not  perfected  until  after  the  probate  proceedings  here- 
inafter mentioned.  This  loan  had  been  agreed  upon,  but 
not  consummated,  when  Mrs.  Tull  died.  This  loan,  as 
ivell  as  the  other  loans  hereinafter  mentioned,  were  ne- 
gotiated as  hereinafter  stated.  Mr.  F.  M.  Tull  first  talked 
about  this  loan  with  Horace  Cutter,  cashier  of  the  First 
I^ational  Bank  of  Spokane,  in  the  spring  of  1888.  Mr. 
Cutter  offered  to  secure  the  loan,  and  said  it  would  be 
from  the  Grerman  Savings  &  Loan  Society.  A  week  aft- 
-erwards  B.  Goldsmith,  of    Portland,    Oregon,  came    to 
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Spokane  to  look  over  the  property,  and  he  made  and  de* 
livered  his  application  in  writing  to  Mr.  Goldsmith.  Fur- 
ther facts  as  to  the  connection  of  Qoldsmith  and  Cut- 
ter with  the  matter  are  set  out  hereafter.  It  is  shown 
that,  in  December,  1889,  J.  M.  Elinnaird  prepared  a  oeiv 
tificate  of  title  as  to  the  Tull  property,  and  had  corre- 
sponded with  Milton  W.  Smith,  of  Cox,  Smith  &  Teal^ 
and  that  Mr.  Goldsmith  was  in  consultation  about  that 
time  with  Mr.  Kinnaird.  Further  facts  as  to  Mr.  Kin* 
naird's  connection  with  the  matter  are  hereafter  set  out. 
On  July  23,  1888,  five  days  after  the  death  of  Mrs. 
Tull,  P.  D.  Tull,  a  brother  of  F.  M.  Tull,  filed  in  the 
probate  court  of  Spokane  county.  Territory  of  Washing- 
ton, a  petition  to  be  appointed  guardian  of  the  said  chil- 
dren of  Lucy  A.  Tull.  The  petition  set  forth  the  agea 
of  the  children  and  that  said  minors  jointly  owned  in 
fee  simple  an  undivided  one-half  interest  in  the  property 
in  controversy  in  this  action.  The  petition  further  stated 
that  there  was  no  guardian  appointed  by  law;  that  the 
children  had  no  relations  in  said  county  other  than  pe- 
titioner and  their  father,  F.  M.  Tull;  that  the  petitioner 
was  the  uncle  of  said  minors;  and  that  said  F.  M.  Tull 
requested  that  the  petitioner  be  appointed  guardian  of 
such  minors.  On  this  petition  was  the  following  indorse- 
ment, signed  by  F.  M.  Tull: 

"F.  M.  TuU,  having  read  the  foregoing  petition,  says 
he  is  the  F.  M.  Tull  therein  referred  to,  and  the  father 
of  the  minors  therein  mentioned,  and  requests  that  pe- 
titioner, P.  D.  Tull,  may  be  appointed  guardian  of  said 


nanors." 


On  the  same  day  an  order  was  made  by  the  court,  ap- 
pointing said  P.  D.  Tull  guardian  of  said  minors,  and 
the  bond  of  said  guardian  was  fixed  at  the  sum  of  $9,600. 
Also,  on  the  same  day,  the  guardian  filed  his  bond    a» 
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guardian  with  said  E.  M.  TuU  and  one  McCamant  as 
Bureties  thereon.  The  guardian  qualified  as  such,  and  let- 
ters of  guardianship  were  issued  to  him  on  the  24th  of 
July,  1888.  On  the  28th  of  July,  1888,  the  guardian 
made  an  inventory  of  the  property  of  his  wards — ^the  prop- 
erty in  controversy — ^and  filed  the  same  in  the  probate 
court  the  first  of  August,  1888.  On  the  first  of  August 
the  guardian  filed  in  said  probate  court  his  petition  to  be 
allowed  to  sell  a  part  of  the  property  in  controversy.  On 
the  same  day  an  order  to  show  cause  was  made.  On  the 
3d  day  of  September  an  order  was  made  by  the  probate 
court,  directing  said  guardian  to  sell  a  portion  of  the 
real  estate  in  controversy  at  public  auction  to  the  highest 
bidder  for  cash,  after  giving  notice  as  required  by  law, 
and  the  guardian,  before  making  said  sale,  was  required 
to  enter  into  a  bond  in  the  sum  of  $28,000,  conditioned  as 
provided  by  law.  On  September  24th  this  bond  was  filed, 
i^th  one  Jackson  and  the  said  F.  M.  TuU  as  sureties 
thereon,  and  the  same  was  approved  by  the  probate  court. 
Notice  of  sale  was  given  as  required  by  law  and  the  order 
of  the  court,  and  on  November  26,  1888,  the  guardian 
made  report  to  the  said  probate  court  that  he  had  sold 
all  the  right,  title  and  interest  of  said  minors  in  part  of 
the  property  in  controversy  in  this  action,  at  public  auc^ 
tion,  to  the  highest  bidder,  for  cash ;  that  F.  M.  Tull  bid 
the  sum  of  $14,000  for  the  same,  and  that  it  was  struck 
off  to  the  said*  F.  M.  Tull  for  the  sum  of  $14,000  cash, 
he  being  the  highest  bidder  and  that  being  the  highest 
bid  therefor.  The  guardian  asked  that  the  sale  be  con- 
•firmed,  and  that  he  be  directed  and  authorized,  on  his 
-complying  with  the  terms  of  the  sale,  to  Execute  and  de- 
liver to  the  purchaser  a  deed  therefor.  On  the  27th  day 
of  November,  1888,  said  sale  was  confirmed  by  the  pro- 
bate court,  and  on  the  same  day  the  guardian  executed  to 
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the  said  F.  M.  TuU  a  deed  purporting  to  convey  the  in- 
terest of  said  minors  in  part  of  the  property  in  contro- 
versy in  this  action,  which  deed  was  recorded  in  the  audi- 
tor's office  in  Spokane  county  on  the  30th  day  of  Novem- 
ber, 1888.  On  the  6th  day  of  December,  1888,  the  said 
F.  M.  Tull  made  to  the  Gterman  Savings  &  Loan  Society 
his  mortgage  on  the  property  described  in  the  guardian's 
deed,  for  the  sum  of  $40,000,  and  this  mortgage  was,  on 
the  21st  of  December,  1888,  acknowledged  before  the  said 
J.  M.  Kinnaird,  as  a  notary  public,  and  filed  for  record 
in  the  auditor's  office  of  said  Spokane  county,  at  the  re- 
quest of  the  First  National  Bank.  By  a  mortgage  ac- 
knowledged the  6th  day  of  March,  1889,  F.  M.  Tull  mort- 
gaged the  same  property  to  P.  D.  Tull,  as  guardian  of 
the  said  minors,  to  secure  the  sum  of  $14,000,  whidi 
mortgage  was  recorded  on  the  8th  day  of  March,  1889. 
On  the  7th  of  March,  1889,  the  said  guardian  reported 
to  the  probate  court  of  Spokane  county — ^which  report 
was  approved  andxsonfirmed — ^that  he  had  received  the  sum 
of  $14,000  as  proceeds  of  the  sale  of  a  portion  of  the  real 
estate  of  said  minors,  under  the  order  of  the  court,  that 
he  had  invested  the  funds  in  the  note  of  F.  M.  Tull  for 
$14,000,  dated  March  1,  1889,  due  five  years  after  date^ 
with  interest  payable  annually  at  the  rate  of  ten  per  cent, 
per  annum,  and  that  the  said  note  was  secured  by  a  mort- 
gage executed  by  F.  M.  Tull  on  the  property  described 
in  said  guardian's  deed  to  F.  M.  Tull.  •He  petitioned 
that  his  action  be  confirmed  and  that  the  bondsmen  be 
discharged  and  released  from  the  obligation  of  the  bond 
of  the  guardian  upon  the  sale  of  said  real  estate.  The 
court  granted  the  order  as  petitioned  for,  and  discharged 
said  bondsmen.  In  1889  the  buildings  situated  on  that 
portion  of  the  property  first  deeded  by  the  guardian  to 
F.  M.  Tull,  and  mortgaged  to  the  German  Savings  &  Loan 
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Society  for  $40,000,  were  burned,  and  out  of  the  insur- 
ance money  the  $40,000  loan  was  paid  back  to  the  society, 
and  a  release  and  satisfaction  of  the  mortgage  was  made 
to  said  respondent,  v^hich  release  was  filed  and  recorded 
in  the  auditor's  ofBce  of  Spokane  bounty  on  November  11, 
1889.    On  August  12,  1889,  the  said  guardian  petitioned 
the  court  for  the  sale  of  the  other  portion  of  the  property 
in  controversy  in  this  action,  and  in  said  petition  referred 
to  the  inventory  filed  on  the  81st  of  July,  1888.     The 
petition  describes  the  property  petitioned  to  be  sold,  and 
recites  that  said  minors  owned  an  undivided  one-half  in- 
terest in  the  same  jointly  and  equally  with  their  father, 
P.  M.  Tull,  who  owned  the  other  half.     The  petition  re- 
cites that  a  fire  had  destroyed  the  buildings  on  the  prop- 
erty, that  the  minors  had  no  property  with  which  to  re- 
build, and  that  a  better  investment  could  be  made   by 
selling  the  property  and  investing  the  proceeds  thereof 
in  mortgage  loans  upon  real  estate  in  the  city  of  Spokane 
Falls,  or  in  such  other  real  estate  as  the. court  might  from 
time  to  time  direct.     This  petition  also  recites  that   the 
real  estate  was  incumbered  by  two  mortgages,  one  for  the 
sum  of  $10,000,  due  November  25,  1889,  and  the  other 
to  secure  two  notes  of  $5,000  each,  payable  to  J.  M.  Glover ; 
and,  further,  that  there  were  insurance  policies  on  the 
buildings  when  they  were  burned,  sufficient  to  cover  the 
first  mortgage,  but  not  sufficient  to  pay  both  thereof,  and 
that  the  minors  had  no  means  to  pay  off  all  the  mortgages. 
This  petition  and  order  to  show  cause  was  made  on  the 
12th  day  of  August,  1889;  notice  of  the  same  was  duly 
given,  and  on  September  14,  the  court  appointed  A.  J. 
Shaw  as  guardian  ad  litem  of  the  said  minors,  for   the 
purpose  of  appearing  for,  and  taking  care  of,  their  in- 
terests in  the  proceedings.     On  the  14th  of  September, 
1889,  an  order  of  the  court  directing  the  guardian  to  sell 
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said  property  was  made^  and  the  guardian  was  required, 
before  making  such  sale,  to  enter  into  a  bond  in  the 
sum  of  $40,000,  conditioned  as  provided  by  law.  This 
bond  was  filed  the  2$th  of  October,  1889,  with  F.  M.  Tull 
and  one  Fotheringham  as  sureties.  On  the  30th  of  No- 
vember, 1889,  the  guardian  reported  to  the  court  that 
he  had  offered  said  property  for  sale  at  public  auction 
to  the  highest  bidder  upon  the  terms  required  by  the  court 
— ^that  is,  for  cash — and  that  he  struck  the  same  off  to  F. 
M.  Tull  for  the  sum  of  $20,000  cash,  the  said  F.  M.  Tull 
being  the  highest  and  best  bidder.  The  sale  was  confirmed 
by  the  court  on  the  10th  of  December,  1889,  and  the  guar- 
dian was  directed  to  convey  the  property  to  F.  M.  Tull 
upon  his  complying  with  the  terms  and  conditions  of  the 
sale.  On  the  10th  of  December,  1889,  such  conveyance  was 
made  and  the  deed  was  filed  for  record  in  the  auditor's 
office  of  Spokane  county  on  the  11th  day  of  December, 
1889.  On  the  26th  day  of  October,  1889,  F.  M.  Tull 
mortgaged  to  the  German  Savings  &  Loan  Society,  for 
$50,000,  the  property  purchased  by  him  at  the  first  guar- 
dian sale,  and  on  which  the  mortgage  for  $40,000  had 
been  given.  This  mortgage  was  acknowledged  before  J. 
M.  Kinnaird,  as  notary  public,  and  was  filed  for  record 
in  the  auditor^s  office  the  28th  day  of  October,  at  the 
request  of  J.  M.  Kinnaird.  On  the  7th  day  of  Septem- 
ber, 1889,  P.  D.  Tull,  as  guardian  of  said  minors,  exe- 
cuted a  release  of  the  $14,000  mortgage  on  the  same  prop- 
erty, in  which  he  recited  that  the  debt  secured  had  been 
fully  paid  and  discharged,  and  this  release  was  filed  for 
record  on  September  11,  1889,  in  the  auditor's  oflSce  of 
Spokane  county.  On  the  30th  day  of  December,  1889, 
F.  M.  Tull  mortgaged  a  part  of  the  property  in  contro- 
versy in  this  action  to  the  German  Savings  &  Loan  Society 
for  the  sum  of  $25,000,  and  on  the  same  day  the  same 
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was  filed  for  record  in  the  auditor's  o£Sce  of  said  Spokane 
county.  This  mortgage  is  witnessed  by  J.  M.  Kinnaird. 
On  the  3l8t  day  of  December,  1889,  F.  M.  Tull  mort- 
gaged to  P.  D.  Tull,  as  guardian  of  said  minors,  all  of 
the  property,  including  his  half  interest,  purchased  at  the 
first  guardian  sale,  to  secure  the  payment  of  $34,000,  with 
interest  at  ten  per  cent,  per  annum,  according  to  the  con- 
ditions of  a  promissory  note  made  by  F.  M.  Tull  to  said 
P.  D.  Tull,  as  guardian  of  said  minors.  This  mortgage 
was  filed  for  record  in  the  auditor's  office  of  said  Spokane 
county,  on  January  4,  1890.  On  the  7th  day  of  April, 
1892,  a  marginal  satisfaction  on  the  $34,000  mortgage, 
in  the  words  following,  was  entered  in  the  auditor's  office 
of  Spokane  county,  viz : 

"This  mortgage  and  note  secured  thereby  fully  paid, 
satisfied,  and  discharged  this  7th  day  of  April,  1892.  P. 
D.  Tull,  for  the  heirs.  (Seal.)  Attest:  J.  J.  L.  Peel, 
auditor,  by  W.  H.  Hosier,  deputy." 

On  the  20th  day  of  May,  1892,  F.  M.  Tull  filed,  in  the 
auditor's  office  of  said  Spokane  county,  a  release  of  the 
€rerman  Savings  &  Loan  Society  of  the  $25,000  mortgage 
hereinbefore  mentioned.  On  the  same  day  he  also  filed 
in  said  auditor's  office  a  release  of  said  society  of  the 
$50,000  mortgage  hereinbefore  mentioned.  On  the  6th 
day  of  May,  1892,  F.  M.  Tull  gave  to  the  German  Savings 
&  Loan  Society  a  mortgage  for  $100,000  on  all  the  real  es- 
tate in  controversy  in  this  action,  except  sixty  by  eighty 
feet  on  Sprague  avenue,  which  mortgage  was  filed  for 
record  in  said  auditor's  office  on  the  5th  day  of  May,  1892, 
at  the  request  of  Kinnaird  &  Happy.  On  the  23d  day 
of  May,  1892,  F.  M.  Tull  gave  to  the  German  Savings 
&  Loan  Society  a  mortgage  for  $20,000  on  the  sixty  by 
eighty  feet  on  Sprague  avenue,  which  mortgage  was 
^tnessed  by  J.  M.  Eannaird,  and  was  filed  for  record 
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by  Kinnaird  &  Happy  in  the  auditor's  office  of  said  Sp<y- 
kane  county  on  May  23,  1892.  The  two  mortgages,  one 
for  $100,000,  and  the  other  for  $20,000,  were  foreclosed 
in  the  United  States  circuit  court  for  the  eastern 
district  of  Washington,  and  judgment  rendered  thereon 
for  the  full  amount  of  said  mortgages,  with  interest  and 
costs,  and  thereafter,  at  the  master's  sale  of  said  premises 
upon  said  decree  of  foreclosure,  the  entire  premises  de- 
scribed in  the  pleadings  in  this  action  were  sold  to  satisfy 
said  judgment  and  decree  of  foreclosure,  at  which  sale 
the  German  Savings  &  Loan  Society  became  the  purchaser 
and  received  a  certificate  of  such  purchase  from  the  mas- 
ter. The  period  of  redemption  provided  by  law  has  ex- 
pired, and  the  master's  deed  to  the  whole  of  said  premises 
has  been  executed  by  the  master  in  said  cause  to  the  de- 
fendant German  Savings  &  Loan  Society.  This  deed 
has  been  approved  and  confirmed  by  the  court  and  has 
been  duly  recorded  in  the  auditor's  office  of  Spokane  coun- 
ty, and  thereunder  the  German  Savings  &  Loan  So- 
ciety ever  since  has  been  in  the  possession  of  the  whole 
of  said  premises.  In  said  action  of  foreclosure  neither 
the  plaintiffs  in  this  action  nor  the  defendant  Ernest  B. 
TuU  were  parties.  In  the  probate  proceedings  Mr.  Frank 
Graves,  a  reputable  attorney  of  Spokane  Falls,  represented 
F.  M.  Tull  and  the  guardian.  He  was  examined  as  a 
witness  in  this  cause,  and  testified  relative  to  the  inception 
of  the  probate  proceedings  in  part  as  follows : 

Direct  Examination. 
By  Mr.  Nash : 

Q.     Your  name  and  occupation,  Mr.  Graves? 

A.     Frank  H.  Graves ;  practicing  lawyer. 

Q.     Were  you  in  Spokane  in  the  years  1888  and  1889 1 

A.     T  was. 

Q.     What  was  the  Style  of  your  firm  at  that  time,  Mr. 
Graves  ? 


DORmTZER  ▼.  GERMAN  SAVINGS  &  LOAN  SOCIETY.  171 
Nov.  1900.]  Opinion  of  the  Court — White,  J. 

A.     Houghton,  Graves  &  Jones. 

Q.  Do  yoTi  remember  a  proceeding  in  the  probate  court 
entitled,'  "In  the  Matter  of  the  Guardianship  of  William 
L.  Tull"  ? 

A.     Yes,  I  remember  the  TuU  probate  proceedings. 

Q.  I  will  ask  you  to  examine  these  two  petitions  and 
say,  if  you  can,  in  whose  handwriting  they  are. 

A.     That  is  my  handwriting;  I  can  tell  that  from  here. 

Q.  This  petition  is  Plaintiffs'  Ex.  9 ;  there  appear  to 
be  interlineations  upon  this  petition,  Mr.  Graves,  in  a 
handwriting  other  than  your  own.  I  will  ask  you  to  look 
at  these  interlineations  and  say,  if  you  know,  who  put 
them  on  that  paper. 

A.     I  think  I  know.     (Examining  paper.)     Tes,  sir. 

Q.     Who  put  them  on  ? 

A.     J.  M.  Einnaird,  deceased. 

Q.     Who  is  J.  M.  Kinnaird  ? 

A.  He  was  a  lawyer  practicing  here  at  that  time  and 
subsequently  judge  of  this  court. 

Q.  Explain  how,  and  imder  what  circumstances,  and 
the  facts  fully,  as  to  why  that  interlineation  appears  upon 
the  face  of  that  petition. 

A.  Well,  do  you  want  I  should  recount  the  history 
of  this  proceeding,  and  Judge  Kinnaird's  relation  to  it, 
and  mine,  or  just  answer  categorically  your  question  t 

Q.  You  can  state  the  facts  leading  up  to  the  execution 
of  that  interlineation.    Go  on  in  your  own  way. 

A.  Some  time  in  the  year  1888,  I  suppose  about  the 
date  that  this  petition  was  sworn  to,  some  time  before 
this  petition  was  sworn  to,  Mr.  F.  M.  Tull  came  to  our 
office,  whether  to  consult  with  nae  individually  or  not,  I 
don't  remember;  but,  after  some  consultation,  I  did  in- 
dividually take  charge  of  the  matter.  He  represented  to 
me  that  he  was  building;  had  commenced  that  summer, 
-which  I  knew,  of  course,  to  erect  a  building  upon  his 
property,  whidi  we  then  knew  as  the  Glover  property; 
that  for  the  purpose  of  erecting  that  building  he  had 
arranged  to  borrow  money  of  the  German  Loan  &  Sav- 
ings Society  of  San  Francisco 

Mr.  Hughes :  The  German  Savings  &  Loan  Society. 
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A.  (Continued.)  Well,  it  is  this  German  institu- 
tion that  has  been  loaning  money  here.  That  he  had 
already  proceeded  part  way  in  the  erection  of  the  build- 
ings ;  that  the  mortgage  had  not  been  ez^uted  when  Mrs. 
Tull  had  suddenly  taken  ill  and  died ;  the  mortgage  being 
unexecuted,  that  the  company  had  refused  to  accept  an  exe- 
cution of  the  mortgage  by  him  alone;  that  he  could  not 
go  on  with  the  building  unless  he  got  this  money;  that 
he  was  then  indebted  for  material  and  labor  in  consider- 
able sums  of  money  and  no  way  of  liquidating  that  in- 
debtedness, and  that  the  property  would  imdoubtedly  be 
sacrificed.  He  desired  to  devise  some  way  by  which  the 
property  could  be  saved,  both  for  his  minor  children  and 
himself,  and  desired  advice  in  respect  of  that  matter.  I 
subsequently  did  advise  him.  He  also  said  to  me  that 
any  proceedings  that  were  taken  would  have  to  be  subject 
to  the  approval  of  Mr.  Kinnaird,  who,  he  said,  represented 
the  company. 

Q.     What  claim,  if  any,  did  Mr.  Einnaird  make  ? 

A.  Subsequently,  Mr.  Kinnaird — ^Mr.  Tull  employed 
me 

Q.     Employed  you? 

A.  Employed  me,  and  subsequently  Mr.  Einnaird 
called  upon  me;  whether  I  saw  him  and  mentioned  it,  or 
whether  he  came  over  to  my  oflSce,  I  donH  know,  but 
anyhow,  Mr.  Kinnaird  and  I  got  together  and  I  outlined 
to  Mr.  Kinnaird  a  plan  that  I  thought  would  save  the 
property,  the  children's  interest,  for  them,  and  Mr.  TulFs 
interest  for  him;  and  Mr.  Kinnaird,  I  discussed  it  with 
him  and  he  approved  of  it  and  said  that,  as  far  as  he 
was  concerned,  he  would  pass  the  title.  He  either  said 
at  that  time  or  said  subsequently  that  he  would  have  to 
communicate  it  to  counsel  at  Portland,  or  San  Francisco ; 
my  recollection  is,  now,  Portland,  and  that  the  counsel 
were  Cox,  Smith  &  Teal,  but  I  won't  be  perfectly  sure  of 
that ;  and  either  at  that  time  or  at  some  subsequent  stage 
of  the  proceedings — and,  I  think,  at  that  time — proceed- 
ings were  delayed  until  he  was  able  to  communicate  with 
them,  advise  them  of  the  nature  of  the  proceedings  that 
were  to  be  taken,  and  receive  a  reply  from  them.     Sub- 
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sequently  he  did ;  he  told  me  he  had  received  a  reply,  and 
held  in  his  hand  what  he  said  was  a  letter  from  the  at- 
torneys, while  we  discussed  the  thing  at  some  length.  Now, 
I  don't  know  whether  that  was  before  any  proceedings 
were  taken,  or  whether  that  was  at  some  stage  in  the  pro- 
ceedings; I  don't  know  at  all  about  that;  but  somewhere 
along  there  that  was  done.  I  then  drew — ^had  Mr.  P.  D. 
TuU  appointed  guardian  at  the  suggestion  of  Mr.  Tull, 
and  bond  given,  and  then  drew  the  petition  which  has 
been  handed  me  (Plfis'  Ex.  9),  which  was  submitted  to 
Mr.  Kinnaird,  and  he  made  the  interlineations  that  ap- 
pear on  the — ^well,  all  of  the  interlineations,  I  believe, 
that  appear  in  it;  at  least  these  interlineations,  that  appear 
on  next  to  the  last  page,  that  were  pointed  out  to  me. 

Q.     Can  you  decipher  the  interlined  words  ! 

A.  Yes,  sir;  the  words  "or  discharge  the  liabilities  for 
labor  and  materials  already  placed  thereon,"  and  the 
words  '^is  in  such  condition  that  no  rents  can  be  derived 
therefrom,  and  that  the  labor  and  materials  placed  thereon 
win  be  lost  and  said  real  estate ;"  he  interlined  those  words. 
That  petition  was  then  filed  and  subsequent  proceedings 
taken.  That  is  how  Mr.  Kinnaird  came  to  make  those 
interlineations. 

Q.  I  will  ask  you  if,  at  the  conclusion  of  every  stop 
in  the  probate  proceedings,  Mr.  Kinnaird  expressed  his 
approval  or  disapproval  of  the  acts  and  the  papers  filed  } 

A.  Oh,  I  donH  know  about  that;  Mr.  Kinnaird  was 
consulted  by  me  as  to  every  material  step  that  was  taken^ 
but  I  don't  suppose  that  I  consulted  with  him,  or  that 
he  expressly  approved  every  detail  of  it.  I  think  Mr. 
Kinnaird  would  have  trusted  me  to  carry  out  our  plan^ 
but  Mr.  Kinnaird  knew  what  was  going  to  be  done,  and 
knew  what  had  been  done  after  it  was  done,  and  approved 
of  it. 

Q.  He  was  representing  himself  to  be  acting  in  the 
capacity  of  attorney  for  the  German  Savings  &  Loan 
Society? 

A.  Oh,  yes;  he  had  no  other — ^when  I  say  he  repre- 
sented himself,  I  don't  mean — ^I  am  not  sure  that  he  ever 
said  in  so  many  words  to  me  that  he  was  the  attorney  for 
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the  company,  but  he  was  there  in  that  capacity,  profess- 
ing to  represent  them.  I  understood  he  was  representing 
them.  He  had  no  other  business  connection  with  it,  ex- 
cept as  the  attorney,  and  I  dealt  with  him  as  the  attorney, 
and  he  dealt  with  me  as  Mr.  TuU's  attorney.  Now,  if 
you  can  understand  how  attorneys  understand  each  oth- 
er's relations  without  it  being — ^I  never  put  the  categorical 
question  to  him,  nor  received  the  categorical  statement, 
that  I  remember;  I  understood  him  to  be  representing 
them,  and  it  was  in  that  capacity  I  dealt  with  him;  not 
otherwise. 

Q.  Do  you  remember  the  period  that  Judge  Kinnaird 
occupied  the  bench  in  this  county? 

A.  He  was  appointed  some  time  in  the  spring  of  1890, 
I  think.  My  recollection  would  be  soon  after  the  legisla- 
ture that  year  adjourned ;  anyhow  it  was  that  spring. 

Q.  And  thereafter  your  firm  then  consisted  of  Senator 
Turner  and  yourself? 

A.  The  firm  from  March,  1890,  that  I  belonged  to 
was  Turner  &  Graves;  the  firm  of  Houghton,  Graves  & 
Jones  was  dissolved  on  the  first  of  January,  1890;  the 
firm  of  Turner  &  Graves  was  organized  in  March  of  the 
same  year;  I  was  a  free  lance  between  those  two  dates. 

Q.  Tour  firm,  then,  became  the  attorneys  for  the  Ger- 
man Savings  &  Loan  Society  ? 

A.  Very  soon  after  Judge  Kinnaird  went  upon  the 
bench  we  were  retained  by  this  company ;  I  don't  remem* 
ber  the  legal  corporate  title  of  it.  We  acted  as  their  at- 
torneys until  Judge  Kinnaird  retired  from  the  bench, 
when  he  resumed — I  think  soon  after  he  retired  from 
the  bench  he  became  their  attorney  again.  I  want  you 
to  understand,  gentlemen,  all  of  you,  that  I  don't  wish 
to  be  held  to  too  great  accuracy  of  dates  here. 

Q.  (Handing  witness  paper,  Ex.  17).  Look  at  that; 
examine  that  instrument,  Mr.  Graves,  and  look  at  the 
signature  of  the  notary,  especially,  and  the  witnesses  on  the 
other  side. 

A.     Yes. 

Q.  Do  you  know  anything  about  the  execution  of  that 
paper  ? 
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A.  What  is  it?  (Examining.)  No^  I  don't  know 
anything  about  it.  No,  sir,  I  don't  remember  of  knowing 
anything  about  it  now.  It  might  be  that  I  did  at  the 
time ;  I  hardly  think  so. 

Q.  What,  if  any  connection,  had  Mr.  Einnaird  with 
that? 

A.     I  don't  know,  except  what  appears  on  the  face  of  it. 

Q.     Is  that  his  signature  there  ? 

A.  It  is  his  signature  as  a  witness  and  as  a  notary 
public. 

Q.     (Handing  witness  paper.)     Examine  that  paper. 

A.     Yes. 

Q.     Do  you  know  Mr.  Horace  Cutter? 

A.     Very  well,  sir. 

Q.  What  business  was  he  engaged  in  in  1888  and 
1889? 

A.  He  was  the  cashier  of  the  First  National  Bank  of 
this  city. 

Q.  Do  you  know  anything  about  his  agency  of  the 
German  Savings  &  Loan  Society  ? 

A  Well,  sir,  I  know  this  about  it;  I  know  that  during 
this  Tull  business  that  my  attention  has  been  called  to,  Mr. 
Cutter  was  professing  to  act  as  the  agent,  and  I  had  con- 
sultation with  him  at  one  time  with  Mr.  Eannaird;  pos- 
sibly more  than  one  time,  but  one  time  that  I  remember 
of-  I  know  that  Mr.  Cutter  came  to  us  before  the  receipt 
of  this  letter,  and  desired  to  know  if  the  German  Savings 
&  Loan  Society  could  retain  us  to  do  their  business ;  that 
subsequently  we  received  this  letter  which  you  hand  me, 
and  that  subsequently  Mr.  Cutter  did  bring  the  papers 
named  in  this  letter,  and  that  subsequently,  in  our  re- 
lations to  the  company  as  attorneys,  we  dealt  with  Mr. 
Cutter  as  the  company's  agent;  that  is  to  say,  that  Mr. 
Cutter — I  don't  know  whether  he  made  the  loan,  but  he 
always  brought  the  loans  to  us,  th^  abstract  of  title,  and 
so  on,  for  examination.  Well,  now,  I  don't  want  to  be 
understood  as  saying  that  positively;  my  impression  is 
that  he  would  bring  the  abstracts  to  us ;  at  all  events,  he 
consulted  with  us,  and  we  dealt  with  him  as  the  agent  of 
the  company  in  making  a  number  of  loans  and  doing  the 
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company's  business.  I  can  recall  some  of  the  loans  now, 
but  probably  not  all.  I  have  not  seen  that  letter,  since  it 
was  received,  until  just  now. 

Q.  This  is  plaintiffs'  Ex.  22,  and  is  a  petition  for  the 
sale.  That  is  in  your  handwriting,  also,  is  it  not,  Mr. 
Graves  ? 

A.  Yes,  I  can  tell  that  from  here.  Those  are  the 
days  when  I  could  not  afford  a  stenographer. 

Q.  In  the  sale  of  that  piece  of  property  you  followed 
the  same  steps  and  the  same  proceedings  as  you  followed 
in  the  sale  of  the  first  piece,  did  you  not  f 

A.  Well,  I  presume  so,  Mr.  Nash;  I  expect,  having 
once  blazed  out  a  successful  trail,  that  I  did  not  establish 
a  new  one,  but  I  would  not  want  to  answer  that  positively; 
I  think  so. 

Q.  Did  Mr.  Kinnaird  have  the  same  connections  with 
that  sale  of  that  piece  of  property  as  he  had  with  the 
first  one,  do  you  remember? 

A.  In  a  general  way,  yes;  of  course,  Mr.  Kinnaird 
said  to  me,  just  to  ^put  it  through  the  same  as  you  did  the 
first  one,'  and  I  got  through  it 

Q.  I  hand  you  plaintiff's  Ex.  35  and  plaintiffs'  Ex. 
88,  and  ask  you  if  you  know  anything  about  Einnaird's 
connection  with  those  papers,  and  in  what  capacity  he 
acted  when  those  mortgages  were  executed. 

A.  I  know  nothing  except  what  appears  on  the  face 
of  the  papers ;  that  is,  of  the  first  one.  I  will  look  at  the 
other  one.  (JSxaming  paper.)  I  know  nothing  alxSut  it, 
except  what  appears  on  the  face  of  the  papers;  this  is 
Mr.  Einnaird's  signature  here;  I  know  his  signature. 
Mr.  Einnaird's  signature  to  both  of  them,  where  it  pur- 
ports to  be,  both  as  a  witness  and  one  as  a  notary;  that  is 
all  I  know  about  that,  except  by  hearsay. 

Ceoss-Examination. 
By  Mr.  Hughes: 

Q.  Mr.  Graves,  you  say  that,  when  Mr.  Tull  employed 
your  firm,  the  matter  came  into  your  hands  and  you  took 
charge  of  the  conduct  of  these  proceedings  f 

A.     Tqs,  sir. 
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Q.  Your  negotiations,  or  your  conferences — ^I  mean 
the  conferences  of  your  firm — ^were  had  oil  your  part  as 
a  member  of  the  firm,  and  with  Mr.  Tull  f 

A.  Yes,  after  the  first  consultation,  at  least;  I  don't 
remember  about  the  detail  of  the  first  conversation,  but  I 
took  charge  of  the  business,  anyhow. 

Q.  Now,  you  say  that  'Mr.  Tull  explained  to  you  the 
situation  of  his  property,  the  fact  that  the  loan  was  pend- 
ing and  uncompleted  at  the  death  of  his  wife,  that  the 
building  was  in  course  of  construction,  and  there  were 
claims  that  would  result  in  mechanics'  liens  and  in  the 
ultimate  sacrifice  of  the  property,  unless  the  loan  could 
be  consummated,  and  that  he  was  advised  it  could  not 
be  consummated  without  some  proceedings  taken  to  make 
complete  title  to  the  property} 

A.     Yes — ^now 

Q.  (Interrupting.)  And  give  the  loan  company,  the 
Gennan  Savings  &  Loan  Society,  a  first  mortgage  upon 
the  property,  in  pursuance  of  the  original  application  } 

A.  /Yes,  sir.  I  want  to  say,  in  that  connection,  Mr. 
Hughes,  with  your  permission,  that  I  suggested  to  Mr. 
Tull  the  question  as  to  whether  it  really  was  community 
property  or  not,  the  money  having  been  brought  here  from 
another  state ;  I  knew  of  no  other  reason  why  it  was  not 
community  property,  except  the  reason  that  the  money 
was  brought  from  another  state — ^that  question  that  you 
probably  heard  mooted — ^but  that  was  disposed  of  with- 
out any  consideration,  because  the  mortgage  company 
would  not  take  title  with  any  doubt  of  that  sort ;  they  had 
to  have  a  dean  title.  Hence  Mr.  Tull  and  Mr.  Kinnaird 
both  conceded  at  the  outset  it  to  have  been  community 
property,  and  the  children  to  have  a  one-half  interest  in 
it.     Hence,  I  commenced  with  that  assumption. 

Q.  You  mean,  it  was  conceded  for  the  purpose  of  get- 
tizig  this  loan?  ^ 

A.  No,  it  was  conceded — well,  on  the  part  of  Mr. 
Tull,  conceded  for  that  purpose ;  I  suppose  of  course  that 
Mr.  Kinnaird  had  no — did  not  care  whether  it  was  or 
not;  he  was  not  going  to  take  any  chances;  but  it  was 

12—23  WASB. 
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asfluined  by  all  parties  to  be  community  property;  hence 
I  gave  myself- no  concern  to  that  question,  and  did  not 
inquire  into  any  precedent  facts.  I  started  with  the  as- 
sumption that  it  was  community  property;  Mr.  Tull  said 
he  did  not  care  much  whether  it  was  or  not;  he  was  perfect- 
ly willing  that  the  children  should  have  their  interest  in  it, 
in  any  event,  and  I  want  to  say,  too,  Mr.  Hughes,  with 
your  permission,  that  when  Mr.  Tull  employed  me  he 
said  he  employed  me  on  behalf  of  himself  and  of  the  chil- 
dren, likewise,  and  I  conceived  there  was  no  conflict  be- 
tween their  interests. 

Q.  Now,  why  did  you  conceive  there  was  no  conflict  be- 
tween their  interests?  I  ask  that  question  for  the  pur- 
pose of  determining  the  motives  prompting  these  pro- 
ceedings, and  the  course  of  the  conduct  of  them,  as  to 
whether  there  was  any  fraudulent  purpose  connected 
with  it. 

A.  Well,  there  certainly  was  not,  on  my  part,  nor 
none  that  I  even  suspected  on  the  part  of  Mr.  Tull;  I 
am  satisfied  from  what  I  knew  then  and  now,  that  there 
was  none.  The  reason  why  I  conceived  there  was  no  con- 
flict was  this :  The  children  took  Mrs.  TulPs  place  in  the 
property;  their  interest  was  an  undivided  one-half,  and 
so  was  Mr.  Tull's ;  their  interests  were  identical ;  Mr.  Tull 
had  no  money  to  go  on  with  the  building;  neither  biid 
the  children.  Owing  to  what  I  conceived  to  be  the  power 
of  a  guardian  under  the  law  as  it  then  was,  I  don't  know 
what  it  is  now,  it  was  not  within  the  power  of  a  guardian, 
even  with  permission  of  the  probate  court,  to  make  a 
mortgage;  a  mortgage  had  to  be  made  after  title  passed 
into  Mr.  Tull.  Mr.  Tull  was  willing  that  the  property 
should  be  sold  in  advance,  testifying  before  the  probate 
court  that  he  would  bid  what  its  fair  valuation  was.  Its 
fair  valuation  was  established  before  the  probate  court  by 
disinterested  testimony,  and  I  don't  remember  what  it 
was,  but  I  know  that  I  considered  at  the  time  it  was  the 
fair  value  of  the  property,  and  I  conceived,  therefore, 
that  there  was  no  contest  or  conflict  in  his  interests,  and 
that  of  the  children. 
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Q.  Was  that  valuation  the  price  actually  paid  or  bid 
at  the  sale? 

ju»     J.  es* 

Q.  Was  it)  at  that  time,  explained  and  made  known 
to  the  court  what  was  the  character  of  the  proceedings, 
and  for  what  purpose  they  were  inaugurated  or  instituted, 
and  how  they  were  to  be  carried  into  effect  ? 

A.  The  probate  court  fully  understood  the  situation 
from  first  to  last,  and  the  means  and  the  end  in  view; 
absolutely  nothing  concealed  from  him;  the  fullest  ex- 
planation was  made  to  him;  the  petitions  themselves  are 
a  pretty  full  explanation  of  the  situation  and  the  purpose, 
and  it  was  further  explained  to  him,  the  further  steps  of 
it  were  explained  to  him  by  testimony,  and  by  a  state- 
ment of  counsel ;  they  were  not  incorporated  into  the  rec- 
ord, because  they  had  no  place  there;  there  was  the  tes- 
timony which  was  not  preserved,  the  evidence  upon  which 
the  court  acted. 

Q.  Was  the  money  actually  paid  by  Mr.  Tull,  at  this 
time,  and  the  time  of  this  purchase  ? 

A.  Personally  I  do  not  know ;  I  mean,  I  do  not  know 
in  the  sense  that  I  either  saw  it  paid  or  faaow  of  my  own 
knowledge,  except  what  was  told  that  it  was  not  paid ;  but 
I  do  know,  so  far  as  I  can  know  a  thing  of  that  sort,  that 
it  was  not. 

Q.  You  understood  that  fact  in  the  prosecution  of 
these  proceedings? 

A.     Yes,  sir. 

Q.  What  was  the  arrangement  that  was  made  in  re- 
spect of  that  ? 

A.  The  advice  which  I  gave  Mr.  Tull  and  the  guar- 
dian, and  the  explanation  which  I  made  of  it  to  the  pro- 
bate court,  was  that  Mr.  Tull  was  perfectly  good*5  if  he 
was  not,  the  bond  of  the  guardian,  Mr.  P.  D.  TuU,  was 
perfectly  good  for  that  money,  until  the  first  mortgage 
should  go  on  and  a  second  mortgage  then  be  placed  on  to 
secure  tiiat  money,  and  that  course  was  taken  with  the 
knowledge  and  consent  of  Mr.  Tull,  the  guardian,  Mr. 
Bonnaird  and  the  court  (Judge  Hartson  being  the  probate 
court),  and  the  second  mortgage  was  subsequently  put 
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on.  The  property  by  everybody  was  considered  of  very 
much  more  value  than  both  mortgages;  the  second  mortr 
gage  at  that  time  being  considered  very  good  security. 

Q.  It  was  explained  to  the  court  that  the  mortgage 
to  be  given  was  to  be  a  second  mortgage,  but  was  to  cover 
the  entire  estate? 

A.  Yes,  sir;  the  court  understood  that  perfectly;  I 
am  told  by  Mr.  Happy  that  the  record  don't  show  it 
was  to  be  a  second  mortgage. 

Mr.  Hughes :  I  think  the  record  is  silent  upon  that. 

The  Witness:  I  can't  understand  that,  because  it  was 
thoroughly  understood  by  the  court  and  all  of  the  parties, 
that  it  was  to  be  first.  The  petition  on  its  face  says  that 
the  object  of  this  was  to  give  a  first  mortgage  to  your  client 
— no  other  object  in  these  proceedings. 

Q.  The  same  was  true  of  the  second  petition  and  sale, 
and  the  subsequent  mortgage  taken  in  pursuance  of  it, 
was  it?  The  second  petition  was  after  the  fire,  after  the 
buildings  were  all  burned  down  ? 

A.  My  recollection  fails  me  when  I  come  to  that 
second  proceeding;  I  don't  remember  much  about  it.  I 
remember  there  was  a  second  proceeding;  and  I  see  a 
petition  for  it,  or  what  is  stated  to  be  the  petition  for  it^ 
is  in  my  handwriting,  and  that  is  about  all  I  remember  of 
it.  Perhaps,  if  my  attention  was  called  to  the  details,  I 
might  recall. 

Q.  The  second  petition  asks  the  court  on  similar 
grounds  to  direct  sale  of  the  remaining  property? 

A.  I  don't  want  to  speak  about  that  until  I  read  the 
petition,  with  your  permission. 

Mr.  Hughes.  Yes,  I  would  like  to  have  you  read  the 
petition. 

The*Witne8S.  (Examining  petition.)  This  is  a  dif- 
ferent piece  of  property  from  the  first,  isn't  it  ? 

Q.  Yes,  the  first  is  a  part  of  the  property  bought  of 
Glover,  and  this  was  the  balance  of  it  when  he  was  nmlriTig 
the  larger  building,  the  building  after  the  fire. 

A.  I  can't  recall  much  about  the  second  proceeding 
than  what  appears  on  the  petition  now.  My  attention  had 
not  been  previously  called  to  it. 
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Q.  Your  best  recollection  would  be  that  tbe  same 
<xmr8e  was  pursued  in  respect  to  it? 

A.  I  should  presume  so,  yes;  but  I  can't  remember 
whether  the 

Q.  (Interrupting.)  I  will  ask  you  whether  there  was 
anything  concealed  from  the  court  regarding  this  petition, 
either  with  respect  to  what  was  to  be  done 

A.  (Interrupting.)  Well,  I  can  answer  that  very 
iully,  that  there  was  not;  at  least,  if  I  put  it  through, 
there  was  not. 

Q.     That  is  in  your  handwriting  t 

A.  This  is  in  my  handwriting,  and,  if  I  put  it  through, 
there  was  nothing  concealed,  I  warrant  that;  I  was  not 
engaged  in  any  fraud  on  any  minors,  nor  to  the  court,  I 
will  tell  you  that,  and  I  did  not  think  that  Mr.  Tull  was, 
and  don't  think  he  was  yet. 

BB-DISBOT  XXAIONATION. 

Q.  The  facts  that  are  here  set  forth  in  that  petition^ 
Mr.  Graves,  however,  you  got  entirely  from  Mr.  F.  M. 
Tull,  is  that  not  a  fact  f 

A.     In  this  second  petition  t 

Q.  No,  in  the  petition  you  relied  upon  him  for  the 
facts  contained  therein. 

A.     Why,  in  the  main,  yes. 

Q.  Mr.  P.  D.  Tull  had  very  little  to  do  with  the  pro- 
ceeding, as  a  matter  of  fact  ? 

A.  That  is  my  recollection  of  it;  after  he  was  ap- 
pointed guardian  Mr.  P.  D.  Tull  used  to  consult  me 
and  wai^  very  solicitous,  but  I  don't  know — ^he  said  he 
didn't  want  to  get  into  any  trouble  with  it,  and  did  not 
want  to  do  anything  but  what  was  right.  He  came  up  and 
talked  with  me  about  it  several  times — ^I  don't  remember 
— ^I  don't  think  that  he  knew  at  first  hand  the  facts.  On 
the  hearing  before  the  probate  court  we  examined  a  num- 
ber of  witnesses  to  establish  the  facts  alleged  in  the — 
that  is,  the  first  one.  I  remember  distinctly  about  the 
hearing,  remember  where  the  office  of  the  court  was,  and 
could  recall,  I  think,  some  of  the  witnesses  who  were  ex- 
amined. 
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Q.  The  witnesses  were  all  produced  by  Mr.  Tull,  how- 
ever, were  they  not  ? 

A.  I  expect  that  Mr.  Tull  got  the  evidence  for  me.  I 
am  sure  I  did  not  go  out  on  the  street  and  rustle  it  up. 
Somebody  did  it,  and  I  expect  it  was  Mr.  Tull. 

Q.  You  were  paid  for  your  services  and  employed  by 
Mr.  F.  M.  Tull,  were  you  not? 

A.  I  was  employed  by  Mr.  F.  M.  Tull,  and  my  present 
recollection  is  that  Mr.  F.  M.  Tull  paid  me,  but  from 
what  source  he  got  the  money  I  donH  know.  When  I  say 
he  paid  me,  I  would  not  be  understood  as  meaning  thereby 
whose  money  it  was ;  my  present  recollection  is  that  Mr. 
Tull  gave  me  a  check  or  something.  I  know  he  paid  me 
anyhow,  but  don't  know  whose  money  it  was  he  paid  me 
with. 

BE-CROSS  EXAMINATION. 

Q.  Do  I  understand  you  to  say,  Mr.  Graves,  that  the 
facts  presented  to  you  at  that  time  were  obtained  entirely 
from  Mr.  Tull,  or  were  they  within  your  knowledge  ? 

A.  A  great  many  of  them  were  within  my  knowledge. 
I  knew  where  the  property  was ;  I  knew  what  the  property 
was  worth — ^that  is,  approximately ;  I  knew  that  Mr.  Tull 
was  building;  I  knew  that  from  Judge  Kiimaird  about 
the  n^otiations  with  the  loan  society;  I  knew  of  Mrs. 
Tulles  death;  I  knew  the  things  were  hung  up  in  mid- 
air, awaiting  the  getting  of  this  money. 

Q.  Did  you  know  the  witnesses  that  were  examined 
before  the  probate  judge  ? 

A.  Oh,  and  so  did  he.  Spokane  was  a  small  town 
then;  everybody  knew  everybody  else.  I  want  to  say, 
with  the  permission  of  counsel,  I  donH  think  I  had  any- 
thing to  do  with  this  second  proceeding,  except  drawing 
this  second  petition.    Did  I,  Mr.  Nash  ? 

Mr.  Nash:  No,  sir;  I  think  that  is  where  your  work 
in  the  case  ended — ^with  the  drafting  of  the  petition. 

The  Witness :  I  have  no  recollection  of  what  took  place 
in  the  beginning,  or  anything  else  in  this  second  petition. 
In  view  of  some  comments  I  have  heard  made  by  counsel 
here,  I  want  to  make  my  position  there,  with  the  permis- 
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sion  of  the  court,  dear — state  it  a  little  more  dearly.  It 
was  this;  that  the  property  belonging  to  both  Mr.  Tull 
and  Mrs.  Tull,  in  her  lif etime,  after  her  death  and  her 
interest  going  to  the  children,  it  could  be  made  available 
only  by  putting  a  mortgage  upon  it  to  complete  that  build- 
ing, either  to  this  company  or  some  other  company.  The 
only  (way)  that  it  could  be  done  under  the  law,  as  I  held, 
and  Mr.  Kinnaird  agreed  with  me,  was  by  the  sale  of 
the  property;  the  guardian  could  not  mortgage. 

Q.     (By  Mr.  Hughes)  :  You  mean  a  probate  sale  ? 

A.  A  probate  sale.  Mr.  Tull  desired  that  a  guardian 
should  be  appointed  with  authority  to  join  in  the  mort- 
gage. That  could  not  be  donid  under  th;^  law  as  ft  then 
stood.  I  don't  know  whether  it  could  be  done  now  or  not. 
Therefore  a  probate  sale  was  ordered  at  a  fair  price  for 
the  property.  The  children  took  a  second  mortgage  as 
representing  their  interests,  thus  holding  it  subject  to 
the  mortgage  to  the  German  Savings  &  Loan  Society;  and 
Mr.  Tull  took  the  property  subject  to  the  second  mortgage. 
The  arrangement  was  considered  by  all  parties  advanta* 
geous,  and  if  it  had  not  been  for  the  administration  of 
Cleveland  and  some  things  like  that — some  things  that 
subsequently  followed — it  would  have  been  advantageous." 

P.  D.  Tull,  the  guardian,  testified  in  part,  as  to  his 
connection  with  the  probate  proceedings,  as  follows : 

"Q.  Who  employed  Mr.  Graves,  or  his  firm,  to  con- 
duct that  proceeding  for  you  f 

A.     I  donH  know  who  employed  them ;  I  did  not. 

Q.     You  did  not  ? 

A.     I  did  not,  sir ;  no,  sir. 

Q.     Who  paid  him  for  it  ? 

A.     That  I  don't  know. 

Q.     Then,  of  course,  you  did  nott 

A.     No,  sir ;  I  did  not. 

Q.  Now,  then,  about  the  same  time  and  soon  after 
you  were  appointed  guardian,  what,  if  anything,  did  yon 
do,  or  was  done  in  your  name,  in  reference  to  selling  real 
estate? 
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A.  I  believe  the  property  was  sold;  that  is  my  recol- 
lection of  it. 

Q.  Do  you  remember,  or  do  you  not,  whether  a  pro- 
ceeding in  the  probate  court  was  had  to  secure  a  sale  of 
a  part  of  that  property  t 

A.      I  think  it  was ;  yes,  sir. 

Q.  What  was  that,  with  reference  to  the  time  of  your 
appointment  ? 

A.  I  think  that  was  after  the  time  I  was  appointed; 
just  the  time  I  don't  know. 

Q.      Now,  there  was  a  sale  under  that? 

A.      Yes,  sir. 

Q.  Who  were  the  attorneys  in  that  proceeding  on  your 
behalf  ? 

A.  I  think  Judge  Houghton  was  the  attorney,  if  I 
remember  rightly. 

Q.  I  am  speaking  of  the  first  proceeding,  Mr.  TulL 
It  was  Houghton,  Graves  &  Jones,  was  it  not,  the  firm  t 

A.  I  think  that  is  the  firm  name.  I  know  Houghton 
was  connected  with  the  firm. 

Q.     Do  you  remember  the  occasion  of  the  sale? 

A,     I  remember  the  sale  being  made. 

Q.     Where  was  the  sale  made? 

A.  On  the  grounds  there,  at  the  comer  of  Riverside 
and  Stevens. 

Q.     Who  was  present  at  the  sale? 

A.  I  remember  that — I  don't  remember  any  one  ex- 
cept Judge  Houghton,  myself,  and  my  brother,  I  think, 
were  present. 

Q.     How  was  the  sale  conducted? 

A.     At  auction. 

Q.     Offered  at  the  highest  price  ? 

A.     Yes,  sir. 

Q.     WTio  were  the  bidders  ? 

A.     F.  M.  Tull. 

Q.       What  amount  did  he  bid  for  the  property? 

A.  My  recollection  is  it  was  $20,000;  T  am  not  posi- 
tive as  to  that. 

Q.  You  remember  that  there  were  two  sales,  don't 
you,  Mr.  Tull  ? 
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A.  I  remember  very  distinctly  the  first  sale.  The 
second  sale  I  donH  rem^nber  ^hat  time,  nor  where  it  oc- 
curred. 

Q.     You  don't  remember  the  amount  that  was  paid  t 

A.  My  recollection  is  it  was  $20,000 ;  I  would  not  be 
positive. 

Q.  By  Mr.  Happy:  You  are  speaking  of  the  first 
sale  now  ? 

A.     Yes,  sir. 

Q.     How  was  the  purchase  price  to  be  paid  f 

A.     In  a  mortgage,  I  believe ;  paid  in  a  mortgage. 

Q.  What  was  the  announcement  madef  What  were 
the  terms  announced  f 

A.     Cash. 

Q.     Was  there  any  cash  paid  to  you  at  that  time  ? 

A.     No,  sir. 

Q.     Do  you  remember  when  that  was  ? 

A.     What  year  ? 

Q.     Yes. 

A.     N 0 ;  I  think  it  was  in  1889 ;  that  is  my  impression. 

.  Q.  Was  there  ever  any  money  paid  to  you  at  any  time 
on  account  of  that  sale  ? 

A.     There  never  was;  no,  sir. 

Q.     What,  if  any,  security  did  you  take  for  it? 

A.  I  had  a  mortgage ;  I  believe  there  was  a  mortgage 
given  me. 

Q.     A  mortgage  given  you  ? 

A.     I  believe  there  was. 

Q.     Do  you  remember  when  that  mortgage  was  given? 

A.  About  the  time,  or  shortly  after  the  time,  a  sale 
was  made. 

Q.     How  long  after  ? 

A.  I  don't  have  any  recollection.  I  should  judge  it 
was  very  soon  afterwards. 

Q.  Did  you  afterwards  execute  a  release  of  that  mort- 
gage? 

A.     I  think  so. 

Q.  (Handing  witness  paper.)'  I  show  you  plaintiffs' 
Ex.  No.  18.  Is  that  a  mortgage  taken  by  you  on  the  first 
sale? 
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A.     Yes,  sir. 

Q.  This  was  taken  by  you  at  the  time  it  bears  date, 
was  it  not  ? 

A.     Yes,  sir ;  I  think  it  was. 

Q.  This  is  the  first  mortgage.  Do  you  remember  when 
you  executed  a  release  of  it  ? 

A.     No,  sir ;  not  the  date. 

Q.  At  the  time  that  you  executed  the  release,  was 
there  any  money  paid  to  you  on  account  of  it  ? 

A.     There  was  not. 

Q.     Or  to  anybody  for  you,  that  you  know  of? 

A.     No,  sir. 

Q.  What,  if  any,  money  was  ever  paid  you  by  F.  M. 
TuU,  or  by  any  one  for  him,  upon  account  of  the  purchase 
price  of  the  first  sale  of  real  estate  ? 

A.     None. 

Q.  Do  you  remember  the  property  which  you  sold  at 
that  time  distinctly,  so  you  can  tell  what  it  was  ? 

A.  Not  the  boundaries  of  it.  I  know  where  it  was  sit- 
uated, on  the  corner  of  Riverside  and  Stevens;  but  the 
boundaries  I  donH  know. 

Q.  Do  you  know  whether  or  not  all  the  property  which 
your  brother  owned  in  that  block  at  that  time  was  sold  at 
that  time? 

A.     No,  sir ;  not  positively,  I  do  not. 

Q.     Only  a  part  of  it  ? 

A.     My  impression  is  it  was  only  a  part  of  it. 

Q.  State  whether  or  not  you  afterwards  made  an  appli- 
cation to  the  court  to  sell  the  remainder  of  the  property, 
or  there  was  a  proceeding  made  ? 

A.  I  suppose  if  there  was  such  a  proceeding  on  record, 
that  I  did ;  but  I  have  no  recollection  of  it. 

Q.     You  have  no  recollection  of  it? 

A.     No,  sir. 

Q.  Do  you  know  what  attorney  or  firm  of  attorneys 
conducted  that  proceeding? 

A.     I  do  not ;  no,  sir. 

Q.  Do  you  remember  making  a  sale  in  another  pro- 
ceeding ? 
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A.  No,  sir;  I  don't  remember.  I  remember  posting 
the  first  sale,  but  the  second  sale  I  don't  remember  at  all 
the  circumstances  attending  it. 

Q.  You  were  all  the  time  acting  as  guardian  for  those 
children  ? 

A.     I  suppose  so. 

Q.     You  were  their  general  guardian  ? 

A.     I  suppose  so. 

Q.  If  you  made  a  second  sale,  did  you  ever,  at  any 
time,  receive  any  part  of  the  purchase  price  in  cash } 

A.  I  know  I  never  received  any  money  of  any  kind 
at  any  time. 

Q.     At  any  time  ? 

A.     No,  sir.         • 

Q.     On  account  of  your  guardianship  f 

A.     No,  sir. 

Q.  Did  you  or  did  you  not  know  about  the  various 
defects  in  these  proceedings  as  they  were  taken — ^what  was 
being  done  i 

A.     I  knew  very  little  about  it. 

Q.  Who  directed  these  proceedings  on  behalf  of  the 
children  mostly  ? 

A.    Why,  F.  M.  Tull. 

Q.  In  fact,  Mr.  Tull,  what,  if  anything,  did  you  do, 
or  what,  if  any,  direction  did  you  exercise  over  these  pro- 
ceedings, and  over  the  sale  of  this  real  estate  ? 

A.  I  did  not  do  anything,  only  as  directed  by  F.  M. 
TuU. 

Q.  Then,  Mr.  Tull,  as  a  matter  of  fact,  you  don't 
remember  very  much  about  it  ? 

A.     That  is  right,  very  little  about  it,sir. 

Q.  Who  beside  yourself,  so  far  as  you  know,  and  F. 
M.  Tull,  exercised  any  authority  or  direction  over  the 
matter  ? 

A.     No  one,  to  my  knowledge. 

Q.  (Handing  witness  paper.)  Look  at  that  paper  and 
see  what  it  is.    Did  you  ever  see  that  before  ? 

A.  It  looks  very  much  like  a  note  that  I  had  at  one 
time,  or  a  copy  of  it. 
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Q.     By  Mr.  Happy :    A  note  that  you  had  at  one  time  f 

A.     Yes. 

Q.  By  Mr.  Murray  (resumed) :  Where  is  the  orig* 
inal  of  that,  do  yon  know  t 

A,    I  think  I  have  got  the  original;  I  am  not  certain. 

Q.     You  think  you  have  it  ? 

A.  Yes,  sir;  I  think  I  have  it;  I  don't  know  whether 
it  is  the  original  of  that  or  not.  I  have  a  note  here  of  some 
kind. 

Q.     If  you  have,  pass  it  up  and  let  me  see  it. 

A.  (Handing  counsel  paper.)  This  is  the  original, 
I  think. 

Q.     This  is  the  original  note  ? 

A.     Yes,  sir;  I  think  it  is.  * 

Q.     Has  that  been  in  your  possession  for  some  time  f 

A.     Yes,  ever  since. 

Q.     What  is  it  ?    What  was  it  given  for ! 

A.  My  understanding  is  it  was  a  mortgage  note.  That 
is  the  note,  and  there  was  a  mortgage  for  $34,000  with 
the  note. 

Q.     A  mortgage  for  $34,000  with  the  note  ? 

A.     Yes,  sir ;  that  is  the  note. 

Q.  Do  you  remember  executing  a  release  of  that  mort- 
gage? 

A.     No,  I  don't  remember. 

Q.     You  don't  remember  whether  you  did  or  not  ? 

A.     No,  sir;  I  do  not. 

Q.  Did  you  ever  receive  any  money  on  that  note  and 
the  mortgage  covering  it  ? 

A.     Never  did ;  no,8ir. 

Q.     At  no  time  ? 

A.     At  no  time. 

Q.  If  you  did  release  it,  then,  at  aH,  state  whether  or 
not  it  was  for  any  consideration ;  the  release  was  given  as 
coming  to  you  on  behalf  of  the  minors  ? 

A.     No  consideration. 

Q.  Mr.  TuU,  what,  if  any,  accounting  did  you  ever 
make  of  your  guardianship  f 

A.     I  never  made  any. 
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Q.  Mr.  Tull,  what  attention,  if  any,  did  you  pay  to 
any  of  these  proceedings  to  sell  real  estate  in  the  probate 
court? 

A.     I  paid  none. 

Q.     You  paid  none  ? 

A.     Very  little,  if  any. 

Q.  Did  you  at  any  time  ever  employ  or  pay  the  attor- 
neys who  conducted  it? 

A.     I  did  not ;  no,8ir. 

Q.  What,  if  anything,  did  you  do,  aside  from  the  sale 
of  this  real  estate,  in  the  matter  of  the  guardianship  over 
these  children  ? 

Aj     Nothing  that  I  have  any  recollection  of  now. 

QI  What,  if  anything,  did  you  ever  do  in  reference  to 
the  care  of  their  person  as  distinguished  from  their  prop- 
erty? 

A.     Nothing. 

Q.  What,  if  any,  estate  ever  came  to  your  hands  on  that 
account  ? 

A.     How  is  that  ? 

Q.  What,  if  any,  money  or  property  ever  came  to  your 
hands  on  their  account  ? 

A.     Nothing,  aside  from  this  mortgage." 

The  property  in  the  first  sale,  in  May,  1888,  was  valued 
by  Goldsmith  at  $50,000,  and,  exclusive  of  the  improve- 
ments made  and  in  course  of  construction,  at  $20,000. 
Property  kept  increasing  in  value,  and  in  August,  1889, 
the  same  property,  exclusive  of  improvements,  was  valued 
by  Mr.  Goldsmith  at  $100,000.  The  value  in  the  fall  of 
1888,  placed  upon  the  property  by  witnesses  for  appellants, 
was  $75,000.  Witnesses  for  the  respondent  place  a  value 
of  not  less  than  $50,000  and  as  high  as  $57,500.  The  prop- 
erty in  the  second  sale  was  of  the  value,  according  to  the 
testimony,  of  not  less  than  $60,000.  No  letters  of  adminis- 
tration on  the  estate  of  Lucy  A.  Tull  were  ever  taken  out 
or  applied  for.  Mr.  Cutter  and  Mr.  Kinnaird,  referred  to 
in  the  testimony,  were  both  dead  when  the  same  was  taken. 
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The  deeds  from  the  guardian  to  F.  M.  TuU  refer  to  the 
orders  of  the  court  under  which  the  sales  were  made,  and 
make  the  same  a  part  of  the  deeds  by  such  references. 

The  respondent  claims  that  the  complaint  in  this  action 
is  to  foreclose  the  mortgages  therein  mentioned,  and  that 
the  probate  proceedings  by  which  title  to  one-half  of  the 
property  in  controversy  passed  from  the  minor  heirs  to 
F.  M.  Tull,  under  whom  respondent  claims,  cannot  be  ques- 
tioned, because  the  same  would  be  a  collateral  attack.  The 
complaint  in  apt  and  specific  allegations  attacks  directly 
the  probate  proceedings  and  the  guardian  deeds  thereunder. 
On  these  allegations  issues  were  joined  by  the  respondent. 
It  is  true  that  the  plaintiffs  pray  for  a  foreclosure  of  the 
mortgages,  but  they  also  pray  for  relief  generally.  Un- 
der the  old  chancery  practice  it  has  been  held  that  the  true 
character  of  a  bill  must  be  determined  by  the  material 
averments;  and  if  it  appears  therefrom  that  the  plaintiff 
is  entitled  to  relief,  and  the  prayer  will  admit  of  that 
reUef  being  given  to  which  the  plaintiff  shows  himself  to 
be  entitled,  the  court  will  grant  such  relief,  even  if  the 
bill  be  given  a  wrong  name.  McConnel  v.  Oibson,  12  HI. 
128^.  Under  a  general  prayer  in  a  bill  for  a  specific  per- 
formance, held  that  rents  and  profits  might  be  granted; 
any  relief  may  be  given  for  which  the  basis  is  laia'in  the 
bill.  Waits  v.  Waddle,  6  Pet.  389.  Where  the  plaintiff 
shows  that  he  is  entitled  to  some  relief,  such  relief  will  be 
given  as  the  case  made  out  in  equity  demands,  and  as  is 
consistent  therewith.  Dan  forth  v.  Smith,  23  Vt.  247 ;  Drir 
ver  V.  Fortner,  5  Port.  (Ala.)  9.  Although  the  special  re- 
lief asked  may  not  be  allowed,  yet  the  court  will,  if  pos- 
sible, grant  such  relief  as  the  allegations  will  support,  in 
order  to  meet  the  demands  of  justice  between  the  parties; 
so,  where  a  bill  asking  for  an  assignment  of  a  mortgage 
was  not  allowed,  yet  the  court,  upon  certain  averments  in 
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the  bill^  sustained  it  as  a  bill  to  redeem.  Lamson  v.  Drake, 
105  Mass.  564.  Although  the  prayer  for  special  relief 
may  be  defective,  relief  will  be  granted  under  the  general 
prayer,  consistent  with  the  equities  of  the  case.  Treadwell 
V.  Brown,  44  N.  H.  551;  May  v.  Lewis,  22  Ala.  64*6; 
Strange  v.  Watson,  11  Ala.  324;  Tov)nshend  v.  Duncan, 

2  Bland,  45  \McMillan  v.  James,  105  111.  194.  It  was  held 
in  Owings'  Case,  1  Bland,  370,  that  it  is  not  essentially  nec- 
essary that  relief  should  be  granted  exactly  or  in  part  as 
prayed  in  the  bill,  but  that  affirmative  relief  might  be 
granted  upon  the  equities  of  the  case  as  made  out  from 
the  pleadings  and  proofs  between  the  parties.  Johnson 
V.  Johnson,  1  Munf.  549,  note;  Charitable  Corporation 
V.  Suttoii,  2  Atk.  406 ;  Wallcer  v.  Prestvich,  2  Ves.  622 ; 
Taylor  v.  Ficklin,  5  Munf .  25 ;  McNeil  v.  Baird,  6  Munf. 
316:Fife  v.  Clayton,  13  Ves.  Jr.  546;  Higginson  v. 
Clowes,  15  Ves.  Jr.  516;  Dorsey  v,  Campbell.  1  Bland, 
856;Harding  v.  Handy,  11  Wheat.  103;  Stuart  v.  Me- 
chanics', etc..  Bank,  19  Johns.  496.  It  has  been  held, 
however,  that  under  general  prayer  relief  may  be  grant- 
ed adapted  to  the  case  made  by  the  bill,  although  it  be 
inconsistent  with  the  special  prayer.  Eureka  Marble  Co. 
V.  Windsor  Mfg.  Co.,  47  Vt  430 ;  Dews  v.  Cornish,  20 
Ark.  832.  Our  practice  under  the  Code  has  not  re- 
stricted, modified,  or  attempted  to  abridge  the  liberality 
of  the  old  proceedings  in  granting  relief  of  any  and  all 
kinds  warranted  by  the  pleadings  and  proof.  The  de- 
cisions of  this  court,  in  harmony  with  the  provisions  of 
our  Code  of  Practice,  establish  the  rule  that  if  the  plain- 
tiff sets  forth  facts  constituting  a  cause  of  action,  not- 
withstanding he  has  misconceived  his  remedy,  he  is  en- 
titled to  the  relief  the  facts  warrant.    Jackson  v.  Tatebo, 

3  Wash.  456  (28  Pac.  916);  Carl  v.  West  Aberdeen 
Land,  etc.,   Co.,   13   Wash.    616    (43   Pac.    890);   Da- 
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mon  V.  Leque,  14  Wash.  253  (44  Pac.  261,  61  Am.  St. 
Rep.  927);Wflrfson  v.  Glover,  21  Wash.  677  (59  Pac 
516).  The  complaint  is  drawn  with  a  double  aspect^ 
and  will  justify  a  decree  restoring  the  mortgages  wrong- 
fully canceled,  and  their  foreclosure,  or  a  decree  adjudg- 
ing the  guardian's  sales  and  deeds  void  and  giving  to  the 
children  an  unincumbered  one-half  interest  in  the  prop- 
erty. We  do  not  think  that  by  presenting  their  cause  of 
action  in  this  way  the  plaintiffs  have  definitely  adopted 
one  or  the  other  remedy,  and  hence  cannot  be  said  to 
have  waived  the  fraud  in  the  guardianship  sales,  as  con- 
tended for  by  the  respondent. 

The  respondent  further  claims  that,  under  §6474,  BaL 
Code,  the  guardian's  sales  set  out  in  the  complaint,  and 
the  deeds  made  in  pursuance  thereof,  are  cured  as  against 
all  the  grounds  of  the  complaint  urged  by  the  plaintiffs. 
This  section  reads: 

"In  case  of  an  action  relating  to  any  estate  sold  by 
an  executor,  administrator,  or  guardian,  in  which  an 
heir  or  person  claiming  under  the  deceased,  or  in  which 
the  ward  or  any  person  claiming  under  him,  shall  con- 
test the  validity  of  the  sale,  it  shall  not  be  voided  on 
account  of  any  irregularity  in  the  proceedings:  Provid- 
ed it  appears, — 

1.  That  the  executor,  administrator,  or  guardian  was 
ordered  to  make  the  sale  by  the  probate  or  superior  court 
having  jurisdiction  of  the  estate; 

2.  That  he  gave  a  bond  which  was  approved  by  the 
probate  or  superior  judge,  in  case  a  bond  was  required 
upon  granting  the  order; 

3.  That  he  gave  notice  of  the  tiine  and  place  of  sale, 
as  in  the  order  and  by  law  prescribed ;  and 

4.  That  the  premises  were  sold  accordingly,  by  pub- 
lic auction,  and  the  sale  confirmed  by  the  court,  and  that 
they  are  held  by  one  who  purchased  them  in  good  faith.*' 
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It  will  be  observed  that  this  section  applies  only  when 
the  lands  are  held  by  "one  who  purchased  them  in  good 
faith."  One  who  participated  in  the  fraud,  as  charged 
in  the  complaint  in  this  action,  or  who  knew,  or  had  the 
means  of  ascertaining  by  the  exercise  of  common  pru- 
dence, that  a  fraud  had  been  perpetrated  in  the  sale  of 
the  property,  is  not  a  purchaser  in  good  faith.  Want  of 
notice  or  of  the  means  of  knowing  is  an  essential  element 
of  good  faith.  As  expressed  therein,  this  section  should 
be  construed  as  applying  to  mere  "irregularities"  in  the 
proceedings  where  the  good  faith  of  the  probate  pro- 
ceedings is  not  impeached,  but  it  cannot  be  held  to  apply 
where  those  proceedings  are  assailed  on  the  ground  of 
fraud  from  their  very  inception. 

The  respondent  claims  that,  by  operation  of  the  de- 
cree of  divorce  under  the  laws  of  Kansas,  which  decree 
was  obtained  in  the  suit  of  F.  M.  Tull  against  Lucy  A. 
TuU,  the  wife  and  those  claiming  under  her  are  barred 
of  any  claim  in  or  to  the  property  of  the  husband,  and 
that  the  property  in  controversy  was  purchased  with 
money  of  the  husband,  owned  by  him  at  the  time  of  such 
divorce.  To  sustain  this  defense  it  has  introduced  in 
evidence  certain  laws  of  Kansas,  together  with  a  record 
of  said  divorce  proceedings,  authenticated  as  required 
by  the  laws  of  the  United  States.  It  is  provided  by  the 
laws  of  Kansas  that: 

"A  divorce  granted  at  the  instance  of  one  party  shall 
operate  as  a  dissolution  of  the  marriage  contract  of  both 
and  shall  be  a  bar  to  any  claim  of  the  party  for  whose 
fault  it  was  granted  in  or  to  the  property  of  the  other.** 

The  appellants,  however,  daim  that  this  divorce  was 
void  because  the  court  in  Kansas  had  no  jurisdiction  to 
grsnt  the  same.    We  have  held  in  the  case  of  Trowbridge 

13—28  WA0II. 
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V.  Spinning^  decided  August  25,  1900,  ante,  p.  48,  that,  as 
to  the  question  of  jurisdiction  arising  under  the  constitu- 
tion of  the  United  States,  which  provides  that  "full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state,"  we 
will  take  judicial  notice  of  the  laws  conferring  jurisdic- 
tion on  the  courts  from  which  such  records  come,  when 
such  records  and  judicial  proceedings  are  sought  to  be 
given  effect  in  this  state.  The  laws  of  Kansas^  when  the 
complaint  in  the  said  action  for  divorce  was  filed,  re- 
quired that  the  plaintiff  must  have  been  an  actual  res- 
ident in  good  faith  of  the  state  for  one  year  next  pre- 
ceding the  filing  of  the  complaint,  and  be  a  resident  of 
the  county  in  which  the  action  is  brought  at  the  time  the 
complaint  is  filed.  The  supreme  court  of  Kansas  has 
decided  that  the  words  "resident"  and  "actual  resident,'* 
as  used  in  this  statute,  contemplate  a  residence  and  actual 
residence  with  substantially  the  same  attributes  as  are 
intended  when  the  word  "domicile"  is  used.  Carpenter 
V,  Carpenter,  80  Kan.  717  (46  Am.  Rep.  108,  2  Pac.  122). 

"The  difficulty  of  defining  accurately  the  term  'dom- 
icile^ is  generally  conceded  by  both  the  courts  and  the 
text  writers.  The  following  definition,  framed  by  an 
eminent  authority,  has,  however,  been  frequently  ap- 
proved, and  is  probably  the  best  that  can  be  given.  Tn 
a  strict  and  legal  sense,  that  is  properly  the  domicile  of 
a  person  where  he  has  his  true,  fixed,  permanent  home 
and  principal  establishment,  and  to  which,  whenever  he 
is  absent,  he  has  the  intention  of  returning.' "  10  Am. 
&  Eng.  Enc.  Law  (2d  ed.),  7,  and  cases  cited. 

And  in  note,  Kent's  definition : 

"The  place  where  a  man  carries  on  his  established  bus- 
iness or  professional  occupation,  and  has  a  home  and  per- 
manent residence,  is  his  domicile."  2  Kent,  Commen- 
taries, 481. 
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And  in  note: 

^^The  Boman  codes  describe  domicile  as  follows:  ^In 
whatever  place  an  individual  has  set  up  his  household 
gods  and  made  the  chief  seat  of  his  affairs  and  interests; 
from  which,  without  some  special  avocation,  he  has  no 
intention  of  departing;  from  which,  when  he  has  depart- 
ed, he  is  considered  to  be  from  home ;  and  to  which,  when 
he  has  returned,  he  is  considered  to  have  returned  home 
— in  this  place  there  is  no  doubt  whatever  he  has  his  dom- 
icile.' "     White  V.  Brown,  1  Wall.  Jr.  262. 

Ordinarily,  the  authority  of  an  attorney  to  appear  for 
the  party  whom  he  professes  by  the  record  to  represent 
is  presumed,  but  such  presumption  may  be  overcome  by 
any  evidence  extrinsic  as  well  as  intrinsic.  On  the  25th 
day  of  February,  1887,  Frank  M.  Tull  filed  in  the  dis- 
trict court  of  Kingman  county,  Kansas,  a  petition  for  a 
divorce  from  his  wife,  Lucy  A  Tull.  The  plaintiff  al- 
leges his  marriage  to  have  been  on  the  8d  day  of  March, 
1872,  at  the  residence  of  the  defendants  parents  in  Har- 
rison county,  Missouri;  and  alleged  also  ''that  the  plain- 
tiff now  is  and  has  been  a  resident  of  Kingman  county 
Bnd  the  state  of  Kansas  for  the  period  of  eight  years 
immediately  preceding  the  commencement  of  this  ac- 
tion.** He  also  alleges  the  issue  of  the  marriage  to  be 
three  children,  William  L.,  aged  13,  Dora  M.,  aged  9, 
Benjamin,  aged  4.  He  also  alleges  that  at  various  places 
and  on  numerous  and  divers  occasions  the  defendant  had 
committed  adultery  with  many  persons  whose  true  names 

were  unlmown,  and  that  particularly  on  or  about  the 

day  of  September,  1884,  at  the  city  of  Kingman,  in  the 
state  of  Kansas,  in  the  dwelling  of  the  plaintiff,  the  de- 
fendant did  commit  adultery  with  one  Richard  Eoe, 
Tvhose  true  name  is  unknown,  and  that  all  such  acts  of 
adultery  were  without  his  consent,  etc,  and  that  he  had 
not  voluntarily  cohabited  with  the  defendant  since  he  had 
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known  of  the  commission  of  the  acts  complained  of. 
With  the  record  is  a  praecipe,  dated  February  26, 
1887,  entitled  in  the  case,  directing  the  clerk  of 
the  court  to  issue  summons  in  the  action  for  said  de- 
fendant, directed  to  the  sheriff  of  Harrison  county,  Mis- 
souri. In  the  record  also  is  an  alias  summons  from  the 
state  of  Kansas  to  the  sheriff  of  Sacramento  county,  state 
of  California,  commanding  him  to  notify  Lucy  A.  TuU 
that  she  had  been  sued  by  Frank  M.  Tull  in  an  action  for 
divorce  in  the  district  court  within  and  for  the  county  of 
Kingman,  Kansas,  and  that  unless  she  answered  by  the 
10th  day  of  June,  1887,  the  petition  of  the  said  plaintiff", 
against  her  filed  in  the  office  of  the  clerk  of  said  court,, 
said  petition  would  be  taken  as  true  and  judgment  render- 
ed accordingly.  This  writ  is  tested  March  23,  1887. 
Upon  this  writ  is  a  return  as  follows : 

"State  of  California,  County  of  Sacramento,  ss. 

Received  this  writ  this  2d  day  of  April,  1887,  at  9  iSO* 
o'clock  a.  m.,  and  as  commanded  by  this  writ,  I  summoned 
the  within  named  Lucy  A.  Tull  on  the  2d  day  of  April,. 
1887,  by  delivering  to  her  a  certified  copy  of  the  within 
summons  and  of  the  indorsements  thereon ;  and  I  summon- 
ed the  within  named  Lucy  A.  Tull  as  above  stated  on  the 
2d  day  of  April,  1887,  at  the  city  of  Sacramento,  state- 
of  California,  in  my  county.  Dated  Sacramento,  Cal., 
April  2, 1887.  M.  M.  Drew,  Sheriff  of  Sacramento  Coun-^ 
ty,  State  of  California." 

The  record  further  shows  that  on  April  19,  1887,  what 
purported  to  be  an  answer  in  the  case,  in  the  words  fol- 
lowing, omitting  the  title,  was  filed : 

"iN'ow  comes  the  above  named  defendant  and  for  ans- 
wer unto  said  plaintiff's  petition  herein  filed  says:  She 
denies  each  and  every  allegation  in  said  petition  contained. 
Lucy  A.  Tull,  by  J.  W.  Hughes,  her  attorney." 

The  decree  in  the  cause,  as  shown  by  the  record,  omit- 
ting the  title,  is  as  follows: 
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"Now  on  this  9th  day  of  May,  A.  D.  1887,  the  same 
being  a  day  of  the  regular  May  term  of  said  court,  this 
cause  coming  on  for  trial  and  final  decree,  and  it  appear- 
ing to  the  court  now  here  that  said  defendant  has  been 
personally  served  with  the  process  of  this  court  in  this 
cause,  and  the  said  defendant  having  appeared  and  ans- 
wered  herein,  and  now  at  this  time  the  court  having  heard 
the  testimony  of  the  witnesses  herein,  considered  the  same, 
it  is  found  by  the  court  that  the  said  defendant,  Lucy  A. 
TuU,  has  been  guilty  of  the  several  acts  of  adultery  in 
plaintiff's  petition  charged.  It  is  therefore  considered, 
ordered,  and  adjudged  and  decreed  by  the  court  now  here 
that  the  bonds  of  matrimony  existing  between  the  com- 
plainant and  the  defendant  be  dissolved  and  annulled  and 
for  naught  held,  and  that  each  of  said  parties  be  hence- 
forth free  to  marry  again  as  if  said  marriage  relation 
had  never  existed  between  said  parties." 

We  have  set  out  all  this  divorce  record  except  a  prae- 
cipe for  two  witnesses  on  behaK  of  the  plaintiff — ^Isaac 
Tull  and  wife.  The  law  of  Kansas,  pleaded  by  the  re- 
spondent and  introduced  in  evidence  by  it,  provides  for 
service  by  publication  in  divorce  proceedings,  and  that  in 
cases  where  service  may  be  made  by  publication  service 
of  the  summons  may  be  made  out  of  the  state  by  the  sheriff 
of  the  county  in  which  such  service  is  made,  and  that  such 
service  may  he  proved  by  the  affidavit  of  the  person  making 
the  same  before  certain  officers  named  in  the  statute,  and 
when  service  is  thus  made  and  proved  it  shall  have  the 
same  effect  as  service  obtained  by  publication  and  no 
other  or  greater  force  and  effect.  (See  statute  set  out  in 
the  statement  of  the  issues:)  The  proof  in  this  case  is 
that,  on  March  2,  1871,  F.  M.  Tull  and  Lucy  A.  Tull 
intermarried  in  Missouri;  that  from  the  time  of  this 
marriage  imtil  F.  M.  Tull  removed  to  Spokane  Falls 
they  lived  in  Missouri  and  Kansas ;  that  F.  M.  Tull  first 
came  to  Spokane  Falls  December  24,  1886,  and  on  the 
28th  of  December,  1886,  made  a  contract  to  purchase 
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the  property  in  controversy  in  this  action;  that,  prior  to 
coming  to  Spokane  Falls,  F.  M.  TuU  had  sold  out  his 
business  and  real  estate  in  Kansas  with  a  view  to  hunting 
a  location  elsewhere.    F.  M.  TuU  testifies : 

'^I  sold  out  my  business  and  started  out  to  hunt  a  new 
location.  I  went  to  Southern  California,  and  up  to  San 
Francisco,  and  around  Seattle  and  Tacoma  and  Port- 
land, and  landed  here  an.d  bought — ^made  this  purchase 
and  located  here  [Spokane  Falls]." 

Question:  What  was  your  purpose,  when  you  pur- 
chased property  here  in  Spokane,  as  to  making  this  your 
place  of  residence?  ^^ 

Answer:  I  decided  to  locate  here,  and  came  back 
here  as  soon  as  1  could  get  here." 

The  first  time  F.  M.  TuU  was  in  Spokane  he  con- 
tracted for  brick  with  which  to  erect  the  house  that  he 
afterwards  erected  on  the  property  he  had  contracted  to 
purchase.  He  went  back  to  Kansas,  after  contracting 
for  the  property  and  building,  to  wind  up  his  affairs 
there,  with  the  intention  of  coming  back  to  Spokane  as 
soon  as  he  could  get  there ;  he  came  back  to  Spokane  and 
was  there  two  or  three  times  in  the  early  part  of  the  year. 
He  says: 

"I  came  here,  I  think  in  March  [1887],  and  then 
went  away  again,  and  then  came  back  and  went  East 
again.  I  think  I  was  here  [Spokane  FaUs]  at  least  two 
or  three  times  that  spring  before  I  was  ready  to  go  ahead 
witl^  the  building,  on  accoimt  of  brick — ^waiting  for  the 
brick  to  be  burned." 

He  testified  on  cross-exami;>ation  that  he  lived  in  Kan- 
sas  about  ten  years  before  coming  to  this  state,  the  last 
few  years  in  Kingman,  and  that  he  was  in  the  furniture 
business ;  that  he  commenced  to  build  on  the  property  in 
controversy  about  the  first  of  June,  1887,  and  opened  up 
the  furniture  business  in  that  building  the  first  of 
August,  1887 ;  that  after  his  December  trip,  in  1886,  to 
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Spokane,  he  thinks  he  was  next  there  in  April,  1887; 
that  he  stopped  at  a  hotel ;  that  he  did  not  bring  his  fam- 
ily with  him;  that  he  stayed  two  or  three  weeks,  went 
away,  and  returned  some  time  in  May,  the  last  time  to 
stay,  and  on  the  first  of  July  went  East  to  buy  his  stock. 
In  rebuttal,  after  respondent  had  introduced  in  evidence 
the  record  of  the  divorce  in  Kansas,  F.  M.  TuU,  called 
for  appellants,  testified  that  his  wife  left  Kansas  in  Jan- 
uary, 1887;  that  she  went  from  Kansas  to  Missouri,  to 
her  father's;  that  his  wife  went  to  California  some  time 
in  the  spring  of  1887;  -that  she  came  to  Spokane  Falls 
in  July,  1887 ;  and  that  the  last  of  July  or  first  of  August, 
1887,  in  Spokane  Falls,  he  remarried  her.  In  connection 
with  this  evidence  the  plaintiffs  offered  in  evidence  from 
the  files  of  the  court  a  complaint  in  the  suit  of  Lucy  A. 
Tull  V.  Francis  M.  TuU,  filed  on  the  28th  of  July,  1887, 
a  summons  issued  upon  it,  and  a  praecipe  and  stipulation 
to  dismiss.  The  respondent  objected  to  their  introduc- 
tion, for  the  reason  that  they  were  papers  in  a  contro- 
versy between  parties  not  parties  to  this  action,  and  that 
they  were  mere  declarations,  not  made  or  taken  in  form 
of  testimony,  and  were  secondary  evidence  of  any  fact 
that  might  be  material  in  this  controversy.  The  court 
sustained  the  objection,  but  permitted  the  papers  to  be 
marked  for  identification,  and  they  are  brought  up  with 
the  record.  An  exception  was  saved  to  the  ruling  of  the 
court  in  excluding  this  testimony.  An  examination  of 
the  complaint  offered  shows  it  to  be  a  suit  in  equity, 
brought  by  the  wife  against  the  husband  on  the  28th 
day  of  July,  1887,  in  the  territorial  district  court  hold- 
ing terms  at  Spokane  Falls,  among  other  things,  to  set 
aside  on  the  grounds  of  fraud  the  decree  of  divorce  granted 
in  Kansas,  alleging  want  of  service  on  her,  and  no  knowl- 
edge of  such  divorce,  and  charging  facts  which,  if  true. 
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would  have  entitled  her  to  the  relief  prayed  for.  We 
have  set  out  more  fully  the  substance  of  this  complaint  in 
the  statement.  The  summons  issued  under  the  practice 
then  in  force  set  forth  the  cause  and  general  nature  of  the 
action,  and  appears  therefrom  to  have  been  served  on  the 
husband  on  the  28th  day  of  July,  1887,  at  Spokane  Falls. 
The  stipulation  is  dated  the  30th  day  of  July,  1887, 
purports  to  be  signed  by  the  husband  and  wife,  and  dis- 
misses the  action  on  the  payment  of  costs.  We  think  this 
evidence  should  have  been  received.  Taken  in  connec- 
tion witli  the  conduct  of  the  husband  in  remarrying  the 
wife  immediately  on  the  filing  of  this  complaint,  it  was 
a  circumstance  tending  to  show  the  fraudulent  character 
of  the  divorce  proceedings  in  Kansas.  It  is  not  to  be 
presumed  that  a  husband,  after  charging  his  wife  with 
being,  in  effect,  a  common  prostitute,  and  stating  that  he 
had  just  discovered  that  fact  and  for  that  reason  was 
granted  a  divorce  on  May  9,  1887,  would,  when  con- 
fronted by  tlie  wife  with  the  charges  contained  in  her 
complaint,  remarry  her  within  two  days  after  the  com- 
plaint was  filed,  unless  he  was  anxious  to  prevent  an 
investigation  of  the  facts  charged  against  him.  The  wife 
is  dead.  This  is  the  best  evidence  attainable,  under  the 
circumstances,  of  her  attitude  in  relation  to  the  Kansas 
divorce.  These  declarations  were  made  long  before  the 
cause  for  action  arose,  and  when  there  could  have  been 
no  anticipation  of  this  action,  and  under  certainty  of 
exposure  if  they  were  untrue.  These,  to  be  sure,  are 
mere  declarations,  but  they  are  in  tlie  nature  of  res  gestae, 
and  were,  in  effect,  made  by  the  wife  to  the  husband,  and 
he  acted  thereon,  when  she  first  discovered  tlie  fact  that 
a  decree  of  divorce  had  been  obtained  by  him,  which  she 
asserted  was  fraudulent,  and  they  are  contemporaneous 
with  the  main  fact  under  consideration,  and  illustrate  its 
character.     Says  Greenleaf : 
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^There  are  other  declarations  which  are  admitted  as 
original  evidence^  being  distinguished  from  hearsay  by 
their  connection  with  the  principal  fact  under  investiga- 
tion. The  affairs  of  men  consist  of  a  complication  of 
circumstances  so  intimately  interwoven  as  to  be  hardly 
separable  from  each  other.  Each  owes  its  birth  to  some 
preceding  circumstance,  and,  in  its  turn,  becomes  the 
prolific  parent  of  others;  and  each,  during  its  existence, 
has  its  inseparable  attributes,  and  its  kindred  facts,  materi- 
ally affecting  its  character ;  and  essential  to  be  known  in 
order  to  a  right  understanding  of  its  nature.  These  sur- 
rounding circumstances,  constituting  parts  of  the  res 
gestae,  may  always  be  shown  to  the  jury,  along  with  the 
principal  fact;  and  their  admissibility  is  determined  by 
the  judge,  according  to  the  degree  of  their  relation  to  that 
fact,  and  in  the  exercise  of  his  sound  discretion;  it  being 
extremely  difficulty  if  not  impossible,  to  bring  this  class 
of  cases  within  the  limits  of  a  more  particular  descrip- 
tion. The  principal  points  of  attention  are,  whether  the 
circumstances  and  declarations  offered  in  proof  were  con- 
temporaneous with  the  main  fact  under  consideration, 
and  whether  they  were  so  connected  with  it  as  to  illus- 
trate its  character."  Gfeenleaf,  Evidence  (15th  ed.), 
§  108. 

Holding  this  view,  and  this  being  a  trial  de  novo,  we 
will  consider  these  papers  in  evidence  as  a  circumstance 
tending  to  show,  with  the  other  facts  in  the  case,  that  the 
Kansas  divorce  was  fraudulently  obtained.  There  is 
intrinsic  evidence  of  fraud  in  the  divorce  record,  which 
overcomes  the  presumption  that  the  wife  appeared  in  that 
proceeding  by  attorney  or  otherwise,  or  that  she  had  any 
notice  of  the  suit.  The  summons  required  her  to  appear 
and  answer  by  the  10th  day  of  June,  1887.  The  decree 
bears  date  of  May  9,  1887.  It  recites  that  she  had  been 
personally  served  with  process.  The  record  fails  to 
show,  as  required  by  the  law  of  Kansas,  proof  of  any 
service  of  process  whatever.  The  law  of  Kansas  required 
that,  when  summons  was  served  by  a  non-resident  sheriff. 
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as  in  this  case,  such  serrice  should  be  proved  by  the  affi- 
davit of  the  person  making  the  same  before  the  clerk  of 
a  court  of  record,  or  other  officer  holding  the  seal  thereof, 
or  before  a  commissioner  appointed  by  the  governor  of 
Kansas  under  the  act  providing  for  the  appointment  of 
commissioners  to  take  depositions,  etc.  The  only  evi- 
dence  of  service  of  summons  in  this  cause  is  the  mere  cer- 
tificate of  a  person  who  says  he  is  sheriff  of  Sacramento 
county,  state  of  California.  The  recital  in  tte  decree 
that  the  defendant  had  appeared  and  answered,  when 
examined  in  connection  with  that  appearance  and  answer, 
tends  to  show  that  such  appearance  and  answer  were 
fraudulent.  The  pleadings  of  appellants  and  respondent 
in  this  action  aver,  and  the  proofs  show,  the  marriage  of 
the  wife  and  the  birth  of  her  children.  Yet  her  alleged 
answer  in  the  divorce  case  is  so  general  in  terms  that  it 
denies  her  marriage  to  the  plaintiff  and  the  paternity  of 
her  children.  The  decree  fails  to  recite  anv  facts  as  to 
the  residence  of  the  husband,  or  whether  the  alleged 
adultery  had  been  condoned,  although  these  facts  were 
alleged  in  the  petition  and  we're  necessary  allegations. 
It  fails  to  award  the  custody  of  the  children,  although 
the  husband  prayed  for  their  custody.  The  evidence  shows 
that  F.  M.  Tull  was  living  with  his  wife  and  family  up 
until  her  departure,  in  January,  1887,  to  her  father's  pre- 
paratory to  her  final  journey  to  her  new  home  on  the  Pacific 
slope.  The  complaint  in  the  divorce  case  alleges  specific  acts 
of  adultery  in  1884,  and  acts  of  adultery  generally,  but 
fails  to  allege  when  this  was  discovered  by  the  husband — 
before  or  after  the  departure  of  his  wife  from  Kansas. 
On  the  day  the  complaint  was  filed  the  first  summons  was 
issued  to  the  sheriff  of  Harrison  county,  Missouri,  but  no 
sendee  was  made  of  this  writ.  The  alias  summons  to  the 
sheriff  of  Sacramento  county,  California,  was  made  on 
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the  13th  of  April,  1887,  at  the  time  the  testimony  of  the 
husband  shows  that  he  was  in  Spokane  Falls.  The  home 
in  Kansas  had  been  broken  up  in  January,  1887,  with 
the  intention  of  making  a  new  home  at  Spokane,  and 
active  steps  to  set  up  such  new  home  had  been  taken 
before  the  time  of  the  filing  of  the  divorce  proceedings. 
Neither  the  husband  nor  the  wife  had  his  domicile  in 
Kansas  at  the  time  that  the  divorce  suit  was  commenced. 
It  is  a  imiversal  rule,  so  familiar  that  authorities  need 
not  be  cited  in  support  thereof,  that,  to  give  courts  of  any 
state  jurisdiction  over  the  marriage  relation  between  a 
husband  and  his  wife,  one  of  the  parties  at  least  must 
have  a  domicile  within  that  state.  But  the  respondent 
claims  that,  inasmuch  as  the  record  shows  the  appearance 
of  Lucy  A.  TuU  by  an  attorney  in  the  divorce  suit  in 
Kansas,  it  cannot  now  be  collaterally  questioned  by  her 
heirs  in  this  suit,  or  the  jurisdiction  of  the  court  disputed. 
This  divorce  record  is  pleaded  and  introduced  in  evi- 
dence, and  effect  is  sought  to  be  given  to  it  here  by  virtue 
of  §  1,  art.  4,  constitution  of  the  United  States,  and  the 
laws  of  congress,  to  give  full  credit  to  the  records  of  sis- 
ter states.  The  decision  of  the  supreme  court  of  the 
United  States  upon  questions  arising  under  this  provision 
of  the  constitution  and  laws  of  congress,  to  give  it  effect, 
should  be  controlling  upon  the  supreme  court  of  this  state. 
The  supreme  court  of  the  United  States,  in  Thompson  v. 
Whitman,  18  Wall.  457,  has  decided  against  the  conten- 
tion of  the  respondent.    In  that  case  the  court  says : 

"The  main  question  in  the  cause  is,  whether  the  record 
produced  by  the  defendant  was  conclusive  of  the  juris- 
dictional facts  therein  contained.  It  stated,  with  due 
particidarity,  sufficient  facts  to  give  the  justices  juris- 
diction under  the  law  of  New  Jersey.  Could  that  state- 
ment be  questioned  collaterally  in  another  action  brought 
in  another  state  ?  If  it  could  be,  the  ruling  of  the  court 
was  substantially  correct.    If  not,  there  was  error." 
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The  judgment  was  affirmed.  The  syllabus  is  as  fol- 
lows ;  and  is  fully  borne  out  by  the  text : 

"Neither  the  constitutional  provision,  that  full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state, 
nor  the  act  of  congress  passed  in  pursuance  thereof,  pre- 
vents an  inquiry  into  the  jurisdiction  of  the  court  by 
which  a  judgment  offered  in  evidence  was  rendered. 

The  record  of  a  judgment  rendered  in  another  state 
may  be  contradicted  as  tc  the  facts  necessary  to  give  the 
court  jurisdiction;  and  if  it  be  shown  that  such  facts 
did  not  exist  the  record  will  be  a  nullity,  notwithstanding 
it  may  recite  that  they  did  exist. 

Want  of  jurisdiction  may  be  shown  either  as  to  the 
subject-matter  or  the  person,  or,  in  proceedings  in  rem, 
as  to  the  thing. 

By  a  law  of  New  Jersey  non-residents  were  prohibited 
from  raking  clams  and  oysters  in  the  waters  of  that  state 
under  penalty  of  forfeiture  of  the  vessel  employed; 
and  any  two  justices  of  the  county  in  which  the  seizure 
of  the  vessel  should  be  made  were  authorized,  on  infor- 
mation given,  to  hear  and  determine  the  case:  Held, 
that  if  the  seizure  was  not  made  in  the  countv  where  the 
prosecution  took  place,  the  justices  of  that  county  had  no 
jurisdiction,  and  that  this  fact  might  be  inquired  into 
in  an  action  for  making  such  seizure  brouglit  in  New 
York,  notwithstanding  the  record  of  a  conviction  was 
produced  wliich  stated  that  the  seizure  was  made  within 
such  county." 

We  think,  from  the  extrinsic  evidence  in  this  case, 
and  that  intrinsically  appearing  in  the  record  offered  in 
evidence,  that  the  Kansas  court  had  no  jurisdiction  to 
enter  the  decree  of  divorce  pleaded,  that  such  decree  is 
fraudulent  and  void,  and  no  bar  to  the  property  rights 
of  the  wife,  and  that  the  marriage  ceremony  at  Spokane 
was  an  empty  form.       , 

The  husband,  F.  M.  Tull,  came  to  Spokane  Falls  in 
December,  1886,  and  contracted  for  the  purchase  of  the 
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property  in  controversy  in  this  action;  and  under  such 
contract  it  was,  in  June  and  August,  1887,  conveyed  to 
him,  and  by  him  improved.    When  the  husband  was  mar- 
ried, one  hundred  dollars  would  cover  all  his  property, 
and  the  wife  had  no  property.     In  some  way. — ^the  evi- 
dence does  not  disclose  how, — ^the  wife  accumulated  $300 
in  money  and  a  farm  in  Missouri,  which  was  sold  for 
$1,000.     While   the  husband,   wife   and   children  wore 
livmg  as  a  family  in  Kansas,  the  husband  carried  on  the 
furniture  business  and  accumulated  in  real  estate  and  in 
his  business  property  which  he  sold  in  the  fall  of  1886, 
and  from  which  he  realized,  after  settling  up  his  busi- 
ness in  Kansas,  about  $25,000.     This  money,  with  the 
wife's  money  and  profits  of  his  business  in  Spokane,  was 
all  invested  in  paying  for  the  property  in  controversy 
and  improving  the  same,  deducting  therefrom  the  living 
expenses  of  the  family.     The  respondent  claims  that  we 
are  to  presume  that  the  common  law  prevailed  in  Kansas, 
and  therefore  that  the  money  accumulated  there  was  the 
separate  property  of  the  husband,  and  that  the  property 
here  purchased  and  improved  with  that  money  is  also 
the  separate  property  of  the  husband.     The  appellants 
contend  that,  inasmuch  as  the  territory  embraced  within 
the  state  of  Kansas  was  a  part  of  the  Louisiana  purchase, 
Kansas  should,  like  Louisiana,  be  presumed  to  have  in- 
herited from  the  Spanish  law  the  system  of  community 
property  rights  between  spouses.    The  territory  embraced 
within  the  present  state  of  Kansas,  when  acquired  under 
the  Louisiana  purchase,  was  not  inhabited  by  a  civilized 
people  and  no  system  of  laws  of  European  origin  existed 
there;  the  laws  existing  in  Kansas,  when  that  purchase 
was  made,  were  the  tribal  customs  of  savages ;  hence,  we 
can  not  presume  that,  because  Kansas  was  part  of  the  Lou- 
isiana purchase,  the  community  system  existed  there  in 
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1887.  People  from  all  the  states  of  the  Union  and  from 
all  parts  of  Europe  settled  in  Kansas,  and  formed  the 
civilized  system  of  laws  under  which  they  live.  We 
know  from  the  history  of  our  own  state  that  a  people  may 
live  at  one  time  under  one  system  and  at  another  time 
under  a  different  system.  Why,  then,  should  we  pre- 
sume that  any  particular  system  of  laws  regulating  the 
property  rights  of  married  persons  existed  in  Kansas 
in  1886-87?  The  only  proof  offered  as  to  the  laws  of 
Kansas  is  not  as  to  the  status  of  property  during  the 
continuance  or  existence  of  the  community,  but  as  to  the 
effect  of  a  dissolution  by  death  or  divorce.  In  the 
absence  of  proof  of  the  l&ws  of  another  state  in  relation 
to  the  property  rights  of  husband  and  wife  as  to  property 
acquired  there  during  marriage,  it  has  been  held  that 
they  will  be  presumed  to  be  the  same  as  those  of  the 
state  where  the  proceeds  of  such  property  have  been 
re-invested.  Marsters  v.  Lash,  61  Cal.  622;  Shumway 
V.  Leakey  J  67  Cal.  458  (8  Pac.  12) ;  Mortimer  v.  Har- 
der, 93  Cal.  172  (28  Pac.  814).  This  court  has  held 
that  under  the  statutes  of  this  state  lands  acquired  after 
marriage  by  a  deed  of  purchase  expressing  a  money  con- 
sideration are  presumed  to  be  community  property,  and 
the  presumption  can  be  rebutted  only  by  clear  and  con- 
vincing proof  that  the  consideration  was  furnished  out 
of  the  grantee's  separate  property.  Yesler  v.  Hochstet- 
Her,  4  Wash.  349  (30  Pac.  398).  From  the  view  we 
take  of  this  case  it  is  not  necessary  to  further  discuss  the 
question  of  presumptions.  But  it  seems,  even  from  the 
laws  introduced  in  evidence  by  respondent,  that  dower 
and  curtesy  are  abolished  in  Kansas,  and  one-half  of  the 
real  estate,  after  paying  debts,  on  the  death  of  one  spouae 
passes  to  the  other;  thus  showing  that  the  conmion  law 
is  no  longer  in  force  there,  in  this  respect  at  least;  and, 
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if  anything  is  to  be  presmned,  these  facts  might  warrant 
the  presiunption  that  Kansas  had  a  system  somewhat 
similar  to  our  own. 

The  decisive  question  in  this  case  is^  whether  the 
respondent  took  ittj  mortgages  upon  the  property  in  con- 
troversy in  good  faith,  without  knowing,  or  having  the 
means  of  information  by  which  it  might,  by  the  exercise 
of  common  prudence,  have  known,  of  the  acts  of  the  guar- 
dian and  F.  M.  TuU  in  transferring  tne  property  from 
the  minor  children  to  F.  M.  Tull,  and  whether  those  acts 
were  fraudulent.  The  respondent  is  a  corporation 
engaged  in  loaning  money,  its  principal  place  of  busi- 
ness and  home  oflSce  being  in  San  Francisco,  California. 
It  must  transact  its  business  through  the  hands  of  agents. 
At  the  very  outset  it  becomes  necessary  to  inquire  touch- 
ing the  agents  of  the  respondent  who  managed  for  it  the 
various  loans,  and  mortgages  to  secure  the  same,  men- 
tioned in  the  pleadings  and  evidence  in  this  action.  Mr. 
Tourney,  who  was  connected  with  the  respondent  com- 
pany for  many  years,  and  was  its  secretary,  testifies  that 
he  supervised  the  business  of  the  bank  to  a  great  extent 
in  making  loans,  subject  to  the  approval  of  the  board  of 
directors;  that  the  board  of  directors  passed  upon  the 
loans  and  applications;  that  the  Tull  applications  for 
loans  were  received  from  Mr.  B.  Qoldsmith,  of  Portland, 
Oregon;  that  Mr.  Goldsmith  was  the  statutory  agent  of 
the  respondent  corporation  for  Oregon  and  clothed  with 
authority  to  accept,  in  that  state,  service  of  judicial  pro- 
cess; that  the  respondent  dealt  with  Mr.  Goldsmith  as  a 
broker,  as  it  would  deal  with  other  brokers;  that  Mr. 
Goldsmith  had  no  other  appointment  from  the  respond- 
ent; that  the  board  of  directors  of  the  respondent,  in 
passing  upon  loans,  placed  reliance  to  some  extent  on  the 
"reports''  of  Mr.  Goldsmith;  that  it  had  confidence  in 
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Mr.  Goldsmith's  judgment;  that  the  president  of  the 
company,  Mr.  Gottig,  had  been  in  Spokane  before  any 
of  the  loans  were  made,  and  that  he  and  Mr.  Gottig  had 
been  here  after  the  first  loan  was  made ;  that  on  such  trips 
"in  visiting  a  city  like  Spokane,  we  would  limit  ourselves 
to  a  certain  district,  and  establish  in  our  minds  certain 
values  per  front  foot  for  certain  blocks,  and  so  we  had  a 
certain  value  for  Riverside  Avenue,  between  one  block, 
and  certain  values  for  another,  and  these  would  be  a  sort 
of  a  guide,  a  check  to  us,  when  an  application  would  be 
received  with  recommendations  of  values."  He  further 
stated  that,  on  the  16th  day  of  May,  1892,  Messrs.  Kin- 
naird  &  Happy  were  designated  as  the  attorneys  at  Spo- 
kane, whose  certificate  of  title  the  respondent  would 
accept;  that  on  all  the  loans  prior  to  the  $20,000  loan, 
Cox,  Smith  &  Teal,  or  Milton  W.  Smith,  successor  of 
Cox,  Smith  &  Teal,  gave  the  certificates  of  title  as  to 
the  property  mortgaged,  and  that  Milton  W.  Smith  gave 
the  certificate  of  title  on  which  the  respondent  acted  for 
the  $100,000  mortgage,  and  Einnaird  (J.  M.)  and 
Happy  gave  the  certificate  of  title  for  the  $20,000  on 
which  it  acted;  that  the  respondent  had  no  knowledge 
of  J.  M.  Kinnaird's  connection  with  the  prior  mortgages 
or  the  probate  proceedings,  and  the  first  intimation  of 
that  was  when  the  interrogatories  were  propounded  to 
the  respondent  in  this  action;  that  respondent  never  em- 
ployed, any  one  for  any  purpose  in  connection  with  the 
mortgages  prior  to  May,  1892 ;  then  the  firm  of  Einnaird 
&  Happy  was  designated  to  certify  titles ;  that  the  respon- 
dent's officers  did  not  have  any  actual  knowledge  that  the 
property  had  gone  through  probate  court  and  depended 
on  a  probate  sale.  He  said  the  first  loan  was  delayed 
after  application,  but  that  he  did  not  know  why,  and  he 
did  not  remember  whether  he  knew  of  the  death  of  Mrs. 
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Tull,  or  whether  the  respondent  took  any  action  on  that 
account;  that  the  only  knowledge  of  title  the  respondent 
had  was  that  it  acted  on  the  certificate  of  title  given 
by  Cox,  Smith  &  Teal,  or  Mr.  Smith,  for  all  loans  prior 
to  the  $20,000,  and  as  to  the  $20,000  the  certificate  of 
title  by  Kinnaird  &  Happy  was  its  only  knowledge;  that 
the  four  mortgages  were  drawn  in  the  oflSce  of  Cox,  Smith 
&  Teal,  or  Milton  W.  Smith,  and  the  $20,000  mortgage 
by  Kinnaird  &  Happy,  all  on  blanks  furnished  by  the 
respondent;  that  the  money  on  these  loans  was  paid  over 
principally  on  drafts  on  the  respondent  from  B.  Gold- 
smith, drawn  principally  to  the  order  of  F.  M.  Tull  and 
paid  principally  through  the  First  National  Bank  of 
Spokane.    The  condition  of  all  the  loans  was  that  all  the 
expenses  were  to  be  paid  by  the  borrower;  that  no  re- 
ports as  to  value  and  condition  of  the  property  and  im- 
provements thereon,  other  than  Mr.   Goldsmith's,  were 
ever  required  by  the  respondent.     The  witness  also  testi- 
fied that  the  respondent  had  never  heard  of  Horace  L. 
Cutter,  cashier  of  the  First  [N'ational  Bank  of  Spokane, 
in  connection  with  these  loans,  until  the  interrogatories 
were  filed  in  this  action;  that  the  respondent  had  had 
some  commimication  with  Mr.  Cutter,  applying  for  other 
loans.     Milton  W.  Smith,  of  Cox,  Smith  &  Teal,  testi- 
fied that  in  1886  or  1887,  the  members  of  his  firm  were 
appointed  by  the  respondent  agents  or  attorneys  to  ex- 
amine titles  for  the  respondent,  and  to  certify  as  to  the 
same,  but  they  were  never  paid  by  the  respondent  any 
retainer  or  anything  for  their  services ;  that  such  employ- 
ment was  special  and  they  were  designated  as  the  attor- 
neys to  certify  titles  for  respondent  in  Oregon  particularly, 
and  sometimes  in  Washington ;  that  he  succeeded  his  firm, 
on  its  dissolution,  as  examiner  for  respondent,  in  the  same 
manner  as  his  firm  was  employed ;  that  no  personal  exam- 

14— S3  WASH. 
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ination  of  the  records  in  Spokane  county,  in  reference  to 
titles  on  the  Tull  loans,  was  made,  but  reliance  was  placed 
wholly  upon  the  abstract  of  title  furnished ;  that  B.  Gold- 
smith employed  him  or  his  firm  directly  to  examine  the 
titles  to  all  the  Tull  loans  except  the  $20,000  loan;  that 
Mr.  Cox,  of  the  firm,  examined  the  title  as  to  the  first  loan 
on  the  abstract  furnished  by  B.  Groldsmith.  The  first 
abstract  purported  to  be  made  by  D.  M.  Thompson,  per  B. 
N.  (Carrier,  as  examiner,  at  the  request  of  J.  M.  Kinnaird. 
It  remained  in  the  possession  of  Mr.  Smith  until  the  next 
loan  was  to  be  passed  upon.  It  was  then  handed  to  Mr.  B. 
Goldsmith  to  be  continued  down  to  the  date  of  the  loan 
applied  for.  This  was  the  method  as  to  all  the  loans.  The 
certificate  of  title,  after  examination,  was  given  to  Mr.  B. 
Goldsmith  to  be  forwarded  to  the  respondent.  Each  time 
a  loan  was  made,  a  new  certificate  of  the  abstractor  was 
put  upon  the  abstract.  The  first  abstract  was  carried  down 
in  this  way.  These  abstracts  were  never  turned  over  or 
sent  to  the  respondent  at  San  Francisco,  and  the  officers  of 
the  society  never  saw  any  abstract  upon  which  Mr.  Smith 
or  his  firm  certified  the  title.  The  abstracts  were  all  deliv- 
ered to  his  firm  or  himseK  by  Mr.  B.  Goldsmith.  ITeither 
Mr.  Smith  nor  his  firm  had  any  correspondence  or  connec- 
tion with  the  respondent  in  connection  with  these  loans, 
further  than  examining  the  title  at  the  instance  of  Mr. 
Goldsmith  on  an  abstract  furnished  by  him,  giving  the 
certificate  of  title  to  Mr.  Goldsmith,  which  it  was  under- 
stood was  for  respondent,  and  receiving  pay  therefor  from 
Mr.  Goldsmith.  Bernard  Goldsmith  testified  that  he  had 
resided  in  Portland,  Oregon,  for  thirty-eight  years;  that 
since  1880  he  had  been  in  the  brokerage  business ;  that  the 
Tull  loan  was  first  brought  to  his  attention  by  H.  L  Cut- 
ter, cashier  of  the  First  National  Bank  of  Spokane ;  that 
in  May,  1888,  witness  was  at  Spokane  and  Cutter  told 
him  a  customer  of  his  bank  wanted  a  loan  of  $40,000,  for 
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which  he  was  willing  to  pay  eight  per  cent,  interest,  with 
commission  of  $1,200,  and  furnish  an  abstract;  that,  if 
witness  conld  place  the  loan,  they  would  divide  the  com- 
mission. Witness  told  Cutter  that  he  would  look  at  the 
property  and  see  if  it  was  such  a  loan  as  he  could  recom- 
mend; that  he  did  look  at  the  property  and  went  back  and 
told  Cutter  that  he  could  recommend  the  loan.  By  an 
arrangement  made  by  Mr.  Cutter,  he  met  F.  M.  TuU  at 
the  First  ITational  Bank  building,  talked  over  the  loan, 
and  the  terms  were  agreed  upon.  Witness  drew  up  appU- 
eation  for  the  loan  and  Tull  signed  it.  An  agreement  was 
drawn  up  by  Goldsmith  and  signed  by  Tull,  dated  May  8, 
1888,  by  which  Tull  appointed  Goldsmith  as  his  agent  to 
procure  the  loan,  and  agreed  to  pay  Goldsmith  $1,200 
for  his  services  in  procuring  the  loan,  examining  the  prop- 
erty and  the  title  thereto,  and  for  making  out  the  neces- 
sary papers,  documents,  and  mortgage.  This  agreement 
described  part  of  the  property  in  controversy  in  this  action 
upon  which  the  loan  was  to  be  made,  and  also  provided 
that  the  mortgage  should  be  a  first  mortgage,  the  rate  of 
interest  should  be  eight  per  cent.,  and  that  the  mortgage 
was  to  nm  three  years,  and  that  Tull  should  pay  all  taxes 
assessed  against  the  property  and  against  the  mortgage. 
T}ie  witness  further  said  that  he  mailed.  TuU's  application, 
with  witness's  report  upon  it,  to  respondent,  at  San  Fran- 
cisco. Witness  says  it  was  suggested  by  Cutter  or  Tull, 
he  did  not  know  which,  that  it  would  be  satisfactory  if 
Xinnaird  would  attend  to  getting  out  the  abstracts.  Wit- 
ness was  not  much  acquainted  with  Kinnaird,  but  was 
satisfied,  and  told  '^him"  that,  when  the  respondent  gave 
the  witness  notice.  Witness  instructed  Mr.  Cutter  to  go 
to  work  and  get  up  the  abstracts,  or  have  them  gotten  up 
and  sent  to  Cox,  Smith  &  Teal,  at  Portland,  Oregon.  The 
mortgage  was  prepared  by  Cox,  Smith  &  Teal,  and  handed 
to  the  witness,  who  forwarded  it  to  Cutter  to  be  executed 
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and  placed  on  record.  Between  the  time  the  mortgage- 
left  Spokane  and  the  time  it  reached  Portland,  Mra.  TuU 
died.  The  witness  says  he  did  not  know  it,  but  happened 
to  come  to  Spokane  Falls  a  few  days  afterwards  and  Cut- 
ter informed  him  that  Mrs.  TuU  had  died,  and  wanted  to- 
know  if  some  court  proceedings  would  be  required  before- 
a  clear  title  could  be  established,  and  whether,  if  there 
was  a  delay,  the  loan  could  be  finally  consummated.  Wit- 
ness told  Cutter  that  whenever  they  could  present  a  title- 
which  the  firm  of  Cox,  Smith  &  Teal  would  certify  to,  he 
thought  the  loan  could  be  consummated.  The  mortgage 
was  prepared  by  Cox,  Smith  &  Teal,  and  witness  Gold- 
smith, after  the  mortgage  was  recorded,  sent  to  Mr.  Cutter 
a  draft  which  the  witness  had  drawn  on  respondent  in 
favor  of  Tull,  the  money  being  paid  in  that  way  as  the 
building  progressed.  The  witness  paid  for  examining  the 
title,  certificate  of  title,  and  drawing  the  mortgage  out  of 
his  commissions.  The  applications  for  the  other  loans  were 
made  through  Goldsmith,  reports  made  by  Goldsmith^ 
abstracts  examined,  certificates  of  title  given  and  paid  for, 
as  in  the  first  loan,  and,  as  Mr.  Smith  testifies,  commis- 
sions were  paid  witness  on  all  loans  on  the  basis  of  the  first 
loan,  except  that  $500  was  all  the  commission  for  the 
second  loan.  On  cross-examination  the  witness  said  that 
nobody  appointed  him  surveyor;  that  the  blanks  were 
gotten  up  by  himself ;  that  he  made  the  survey  at  no  one's 
request,  but  in  presenting  a  loan  to  the  respondent  it  was 
necessary  to  make  some  remarks  about  it.  There  was  no 
understanding  between  him  and  the  respondent  that  his 
recommendations  should  be  considered  good.  He  and 
Cutter  were  partners  in  the  $1,200  commissions,  and  also 
in  the  commissions  for  the  other  loans.  The  mortgages^ 
after  their  execution,  were  delivered  to  Cutter  to  put  on- 
record,  and,  after  being  recorded,  they  were  delivered  to 
Mr.  Goldsmith.    Witness  says  he  never  employed  or  paid 


DOBMITZER  ▼.  GERMAN  SAVINGS  &  LOAN  SOCIETY.  218 
lloT.  1900.]  Opinion  of  the  Ooort— Whitk.  J. 

Mr.  Kinnaird  for  any  services  rendered  by  him.  F.  M. 
TuU  made  written  application  signed  by  himself  for  each 
loan.  Mr.  Goldsmith  sent  in  with  each  of  these  applica- 
tions what  purported  to  be  a  "surveyor's  report,"  signed 
hj  himself.  In  a  letter  to  the  respondent's  president, 
dated  Portiand,  Oregon,  May  14,  1888,  Mr,  Goldsmith 
Bays: 

"During  my  recent  visit  at  Spokane  Falls  the  enclosed 
loan  was  offered.  *  *  *  I  can  strongly  recommend 
the  acceptance  of  the  loan  as  being  perfectly  safe  and 
^ood.  The  owner  expects  to  pay  off  the  loan,  if  made  to 
him,  from  the  profits  of  his  business,  as  he  is  now  making 
money  at  the  rate  of  $15,000  per  year." 

His  surveyor's  report  was  as  follows : 

"The  within  is  an  application  for  a  building  loan. 
I  value  the  property  without  improvements  at. . .  .$50,000 
Improvements,  when  completed,  not  less  than. . . .   60,000 


Total $110,000 

My  valuation  and  the  owner's  valuation  of  the  lots  is 
low.  The  owner  has  in  fact  been  offered  more  for  it.  The 
property  is  well  located,  and  the  building  is  now  nearly  all 
engaged  and  will  be  occupied  as  soon  as  finished.  The 
owner  is  now  expending  and  will  expend  on  the  building 
$20,000  before  he  will  require  any  money  from  us.  The 
owner  is  a  prosperous  furniture  and  carpet  dealer,  and  is 
^worth,  outside  of  his  real  estate,  over  and  above  all  liabili- 
ties (he  has  hardly  any),  some  forty  thousand  dollars, 
and  expects  to  pay  off  this  loan,  if  we  make  it,  from  the 
profits  in  his  legitimate  business.  I  can  strongly  recom- 
mend the  acoeptance  of  this  loan  as  being  perfectly  safe 
and  good.  The  town  of  Spokane  is  growing  and  improv- 
ing wonderfully  and  it  is  a  substantial  city,  with  great 
prospects  as  to  its  future.  Arrangements  can  be  made 
-with  First  ITational  Bank  of  Spokane  Falls  to  pay  the 
money  in  the  same  manner  as  Gbetz  &  Baers'  money  is  paid 
to  them.     (Signed)  B.  Goldsmith." 

Portland,  May  14th,  1888. 
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When  the  $50,000  loan  is  wanted,  it  is  accompanied  by 
a  Kke  "surveyor's  report,"  in  which  he  values  land  at 
$100,000  and  proposed  improvements  at  $75,000,  He 
says  in  this  report: 

i<*  *  *  -^g  j^j^yg  j^Q^  ^  Jqj^jj  Qf  foi-ty  thousand  dol- 
lars on  this  property,  which  will  be  paid  off  by  the  insur- 
ance. *  *  *  When  the  insurance  of  $40,000  is  paid 
to  y^  and  the  interest  due,  we  better  cancel  the  old  mort- 
gage and  have  new  one  made  out  for  this  loan,  if  accepted.'' 

When  the  $10,000  loan  is  applied  for,  Mr.  Goldsmith 
makes  a  "surveyor's  report,"  puts  a  value  on  the  property 
and  improvements,  and  writes : 

"The  applicant  will  want  ten  thousand  dollars  when  loan 
is  completed  and  the  balance  of  the  loan  as  the  building 
progresses.  He  first  made  application  for  a  loan  of 
twenty  thousand  d^^Jars  on  the  60x80  feet  lot  on  Sprague 
street,  ten  thousand  of  which  to  be  put  into  the  building 
on  the  lot,  but  as  the  amoimt  of  the  loan  exceeded  the  40 
per  cent,  limit  and  the  valuation,  I  suggested  to  the  appli- 
cant to  give  U8  a  mortgage  for  the  twenty  thousand  dollars, 
covering  the  property  on  which  we  have  a  mortgage  for 
one  hundred  thousand  dollars  now  and  on  the  above  men- 
tioned 60x80  on  Sprague  street.  This  he  is  willing  to  do, 
and  I  recommend  the  acceptance  of  the  loan  on  the  above 
conditions. 

'Tortland,  Or.,  April  14th,  1898." 

On  June  8,  1890,  the  respondent  writes  to  Turner  & 
Graves,  attorneys  at  Spokane  Falls,  and  appoints  them  at- 
torneys for  examination  of  titles  at  Spokane  Falls,  and  in 
that  letter  says:  "Blank  notes  and  mortgages  of  this 
society  have  been  sent  to  Mr.  Cutter,  and  probably  have 
already  been  handed  to  you."  F.  M.  TuU  says  he  first 
talked  with  Horace  Cutter,  cashier  of  First  iNational  Bank 
of  Spokane,  about  the  first  loan  early  in  the  spring  of  1888 ; 
that  when  Mr.  Goldsmith  was  up  looking  over  the  property 
he  signed  the  application  on  a  blank  furnished  by  Mr. 
Cutter  or  Mr.  Goldsmith.     After  his  wife  died,  he  was 


DOBMITZEB  v.  GERMAN  SAVINGS  &  LOAN  SOCIETY.  215 


Hot.  1900.]  Opinion  of  the  Ooart— Whitb,  J. 


notified  by  Mr.  Kinnaird  or  Mr.  Cutter  that  he  could  not 
get  the  loaix  because  he  could  not  give  title ;  that  Mr.  Cut- 
ter seemed  to  have  charge.  He  was  told  that  he  would 
have  to  go  through  probate  proceedings  before  the  respon- 
dent would  make  the  loan.  This  notification  he  presumes 
came  from  Mr,  Cutter ;  that  he  did  most  of  the  dealing 
with  Mr.  Cutter  after  Mr.  Goldsmith  had  been  at  Spo- 
kane. Cutter  told  him  what  to  do,  and  directed  this  end 
of  the  corresponding  and  negotiations  for  the  money. 
After  this  talk  with  Cutter,  the  probate  proceedings  oc- 
curred and  witness  employed  as  attorney  to  carry  them 
through  the  firm  of  Houghton,  Graves  &  Jones.  This 
question  was  asked  the  witness : 

"Q.  Were  you  informed  or  directed  by  any  person, 
acting  or  assuming  to  act  on  behalf  of  this  corporation,  as 
to  who  must  be  satisfied  with  this  title, — ^to  whom  it  must 
be  referred  to  on  their  behalf  ? 

A.  Well,  I  was  informed  that  they  would  not  make 
the  loan  on  the  title  that  I  could  give  at  that  time,  and 
when  I  went  into  the  probate  proceedings  I  tried  at  all 
times  to  carry  out  their  instructions  of  their  agents  here 
so  as  to  make  the  title  as  they  wanted  it,  because  1  wanted 
the  money  very  bad,  I  had  to  have  it.  My  building  was 
partly  under  construction,  and  I  was  in  great  danger  of 
losing  it  all  if  I  "Could  not  get  more  money  to  complete  it, 
and  I  was  very  anxious  to  make  the  loan.'* 

"Q.  Now,  whose  instruction  did  you  act  under  in  per- 
fecting that  title  ? 

A.  Mr.  Kinnaird,  he  seemed  to  be  the  acting  attorney 
here." 

The  court,  on  motion  of  respondent,  struck  out  of  this 
answer,  **He  seemed  to  be  the  acting  attorney  here;*'  to 
which  plaintiff  excepted.  The  following  is  part  of  this 
witness's  examination: 

"Q.  Now,  what,  if  anything,  did  Mr.  Cutter  say  to  you 
at  any  time  pending  this  proceeding,  in  reference  to  the 
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proceeding,  and  to  whom  did  he  direct  you  in  reference 
to  it} 

A.  He  directed  me  to  Mr.  Kinnaird  for  any  legal  ques- 
tions in  the  proceedings. 

Q.  What,  if  anything,  did  you  do  then  in  reference  to 
consulting  Mr.  Kinnaird  ahout  it  ? 

A.  I  consulted  Mr.  Kinnaird  a  good  deal  all  through 
that  pro<ieeding  until  I  got  the  loan ;  handed  the  abstracts, 
papers,  and  such  things  to  him.  He  seemed  to  be,  so  far 
as  I  know,  acting  as  agent  of  the  company.  I  did  not 
know  any  one  else  at  the  time. 

Q.  As  a  matter  of  fact,  state  whether  or  not  Mr.  Kin- 
naird was  informed  from  time  to  time  by  you,  or  Ijy  others 
in  your  presence,  of  the  progress  of  that  proceeding. 

A.  I  talked  with  Mr.  Kinnaird  several  times, — ^very 
often, — about  this  probate  proceeding.^' 

The  $40,000  mortgage  was  delivered  to  Mr.  TuU  to 
execute  by  Mr.  Cutter  or  Mr.  Kinnaird,  and  when  he  exe- 
cuted it  he  delivered  it  to  Mr.  Cutter  or  Mr.  Kinnaird. 
The  testimony  of  Mr.  Frank  Graves,  given  in  full  in  the 
opening  statement,  strongly  tends  to  prove  that  Mr.  Kin- 
naird and  Mr.  Cutter  were  both  representatives  of  the  re- 
spondent. J.  M.  Kinnaird  either  took  the  acknowledg- 
ment or  witnessed  all  of  the  several  mortgages  given  to  the 
respondent. 

From  this  evidence  we  conclude  that  B.  Goldsmith  was 
more  than  a  mere  broker  for  the  borrower ;  he  was  the  agent 
of  the  respondent  in  looking  after  the  various  loans  made 
by  it  to  Tull,  and  in  doing  all  things  usually  done  in  con- 
nection with  such  matters,  such  as  looking  into  the  title 
of  the  property  given  as  security,  employing  attorneys  to 
investigate  titles,  investigating  the  value,  and  in  paying 
over  the  money  borrowed  when  satisfied  with  the  security 
given ;  and  there  is  no  doubt  in  our  minds  that  Mr.  Cutter 
and  Mr.  Kinnaird,  in  all  that  they  did,  were  acting  with 
the  full  knowledge  and  consent  of  Mr.  Goldsmith  and 
under  his  directions  generally.    It  is  contrary  to  ordinary 
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-experience  in  business  affairs  to  presume  that  the  respon- 
dent would  loan  the  amount  of  money  involved  without 
liaving  an  agent  to  look  after  these  matters.  We  must  in- 
•dulge  in  this  presumption,  however,  if  Mr.  Gtoldsmith  was 
not  the  agent  of  the  respondent  for  the  purposes  indicated. 
The  facts  in  this  case  are  somewhat  similar  to  the  facts 
in  the  case  of  Matteson  v.  Blachmer,  46  Mich.  393  (9  N. 
W.  445).  In  that  case,  as  here,  the  claim  was  put  for- 
ijirard  that  the  agent  was  agent  for  the  borrower  only.  Judge 
CooLEY,  in  that  case,  says : 

'*In  this  transaction  he  claims  to  have  been  agent  for 
Mr.  Blacfcmer  in  obtaining  a  loan  for  him ;  but  giving  full 
•effect  to  all  his  statements  of  fact,  it  is  perfectly, evident 
he  was  agent  for  his  father  in  this  matter  as  much  as  at 
<^ther  times.  It  may  be  that  he  was  not  under  pay  at  the 
time ;  but  if  so  he  performed  a  voluntary  service  of  which 
his  father  accepted  the  benefit.  Milo  took  upon  himself 
she  whole  negotiation,  decided  upon  the  security,  satisfied 
himself  respecting  the  title,  attended  to  the  execution  of 
the  papers,  received  the  money  from  his  father  and  paid 
it  over  to  Blackmer;  in  short,  did  everything  there  was 
for  an  agent  to  do  in  the  matter,  and  as  much  as  any  agent 
4iOuld  ever  have  done  in  a  similar  negotiation.  Complain- 
snt  never  appeared  in  the  transaction  at  all,  except  as  he 
handed  over  the  money  to  Milo ;  and  it  is  idle  for  Milo  to 
testify  that  under  such  circumstances  he  was  agent  for 
flaekmer.  It  is  true  he  succeeded  in  extorting  from 
Blackmer  a  large  bonus ;  but  that  has  been  altogether  too 
common  a  procedure  for  the  agents  of  money  lenders  to 
have  significance  on  this  question." 

So,  in  this  case.  Goldsmith  reported  upon  the  value  of 
the  securities,  fixed  the  terms  of  the  loan  subiect  to  re- 
jBpondent's  approval,  looked  after  the  title,  employed  at- 
torneys to  examine  the  same,  looked  after  the  execution 
and  recording  of  the  mortgages,  received  the  money,  and 
paid  it  over  to  the  borrower; — ^in  fact,  did  everything 
there  was  for  an  agent  to  do ;  and  the  respondent  accepted 
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the  benefit  of  his  services,  and,  as  the  respondent  loaned 
only  to  borrowers  who  paid  all  the  expenses,  the  mere  fact 
that  Goldsmith  exacted  his  pay  by  way  of  commissions 
from  the  borrower  can  have  no  significance.  Was  Gold- 
smith agent  for  the  respondent  ?  The  fact  that  a  reputable 
attorney  like  Mr.  Kinnaird,  who  was  afterwards  judge  of 
the  superior  court,  and  the  attorney  for  the  respondent 
when  the  $20,000  loan  was  negotiated,  acted  throughout 
the  probate  proceedings  for  respondent,  after  Goldsmith's 
attention  had  been  called  to  the  fact  by  Mr.  Cutter  that 
on  Mrs.  TulPs  death  probate  proceedings  were  necessary, 
and  Goldsmith  said  to  Cutter  that,  if  Cox,  Smith  &  Teal 
would  pass  the  title,  that  would  be  sufficient  to  obtain  the 
loan ;  the  fact  that  the  abstract  of  title  was  gotten  up  at 
the  request  of  Mr.  Kinnaird ;  the  fact  that  when  the  loan 
was  first  proposed  Mr,  Kinnaird  was  employed  by  Gold- 
smith and  Cutter  to  look  after  getting  out  the  abstract;  the 
fact  that  Mr.  Elnnaird  was  corresponding  with  Cox,  Smith 
&  Teal  as  to  the  title  during  the  probate  proceedings ;  and 
the  fact  that  the  mortgages  were  acknowledged  before  Mr. 
Kinnaird  as  a  notary  public,  and  were  witnessed  by  him, 
and  some  of  them  recorded  at  his  instance, — all  strongly 
confirm  our  conclusion  that  Mr.  KinnairH  was  employed 
by  Mr.  Goldsmith  to  look  after  perfecting  the  title,  so  that 
Cox,  Smith  &  Teal,  who  resided  at  Portl.<ind,  Oregon, 
would  give  a  certificate  of  title  when  the  abstract  was  re- 
ferred to  them  for  examination.  Mr.  Kinnaird  had  full 
knowledge  of  the  probate  proceedings.  The  respondent  is 
bound  and  affected  by  the  knowledge  and  notice  its  agent 
had.    The  Distilled  SpiHts,  11  Waa,S66. 

It  cannot  be  said,  then,  to  be  a  purchaser  in  good  faith. 
But,  conceding  that  it  did  n(»t  Lave  actual  knowledge  that 
the  probate  proceedings  were  for  the  purposes  shown  in  this 
case,  it  had  actual  knowledge  of  circumstances  to  put  it  on 
inquiry  as  to  F.  M.  Tull's  title  to  the  children's  half  of  t^e 
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property,  and,  by  the  exercise  of  reasonable  diligence, 
coiild  have  obtained  knowledge  of  all  the  circumstances 
under  which  the  order  of  sale  of  the  probate  court  was 
made  and  the  title  transferred.  The  records  in  the  audi- 
tor's office  of  Spokane  county  would  have  shown  the  guar- 
dian's deed  to  TuU,  and  that  referred  to.  the  probate  pro- 
ceedings. The  abstract  of  title  upon  which  Cox,  Smith  & 
Teal  based  their  certificate  of  title  must  have  contained  a 
record  of  the  probate  proceedings;  at  least,  it  contained, 
or  should  have  contained,  the  guardian's  deed.  That  deed 
showed  that  the  title  originally  belonged  to  the  children 
and  had  been  sold  by  an  order  of  the  probate  court.  An 
investigation  of  the  probate  records  in  that  proceeding 
would  have  disclosed  these  facts :  That  the  natural  guar- 
dian, the  father,  with  whom  the  children  were  living,  had 
joined  in  the  petition  requesting  that  their  uncle  be  ap- 
pointed their  guardian ;  that  the  father  was  surety  on  the 
general  bond  of  the  guardian;  that  the  father  was  surety 
on  the  bond  required  under  the  law  when  the  first  tract  was 
sold,  was  surety  on  the  bond  of  the  guardian  for  the  sale 
of  the  second  tract,  and  was  the  purchaser  of  both  tracts. 
These  facts  were  sufficient  to  put  a  prudent  man  on  in- 
quiry. The  least  investigation  would  have  disclosed  the 
matter  as.it  has  been  disclosed  to  us  by  the  testimony. 

•'Whatever  is  notice  enough  to  excite  the  attention  of 
a  man  of  ordinary  prudence  and  call  for  further  inquiry 
is,  in  equity,  notice  of  all  facts  to  the  knowledge  of  which 
an  inquiry  suggested  by  such  notice,  and  prosecuted  with 
due  and  reasonable  diligence,  would  have  led.  Kerr, 
Fraud  and  Mistake  (Bump's  ed),  236. 

"It  will  not  do  for  a  purchaser  to  close  his  eyes  to 
facts;  facts  which  were  open  to  his  investigation,  by  the 
exercise  of  that  diligence  which  the  law  imposes.  Such 
purdiasers  are  not  protected.  *  *  *  No  principle  is 
better  established,  than  that  a  purchaser  must  look  to 
every  part  of  the  title  which  is  essential  to  its  validity. 
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-»  :r  #  When  a  purchaser  cannot  make  out  his  title 
but  through  a  deed  which  leads  to  a  fact,  he  will  be  af- 
fected with  notice  of  that  fact."  Brush  v.  Ware,  15  Pet. 
93. 

The  proof  is  uncontradicted,  and  it  is  admitted  by  the 
respondent  in  its  brief,  that  the  probate  proceedings  were 
for  the  purpose  of  vesting  title  to  the  entire  piece  of 
property  in  the  father,  so  that  he  might  mortgage  it  to 
the  respondent  in  order  to  get  money  to  go  on  with  the 
buildings  in  course  of  construction  on  part  of  the 
property,  and  that,  in  place  of  the  children's  interest  being 
sold  for  cash,  they  were  to  get  a  mortgage,  second  and 
subordinate  to  the  respondent's,  for  a  sum  the  father  was 
to  go  through  the  form  of  bidding,  which  had  been  agreed 
upon  in  advance  by  the  probate  court,  on  testimony  tak- 
en as  to  the  fair  value  of  the  children's  interest.  The 
testimony  of  P.  D.  TuU,  the  appointed  guardian,  shows 
that  he  was  used  as  an  instrument  by  the  father  to  ac- 
complish this  end.  He  was  in  no  sense  of  the  word 
^^guardian."  He  did  just  as  he  was  directed  to  do  by 
the  father,  and,  it  seems,  with  full  knowledge  of  the  pro- 
bate court.  The  father  was  the  actual  guardian.  The 
law  as  it  existed  at  the  time  thesq  alleged  sales  by  the 
guardian  were  made  authorized  the  probate  court,  when 
the  estate  was  suffering  waste,  or  a  better  investment  of  the 
value  could  be  made,  to  sell  the  infant's  interest  in  real 
estate.  Here  no  bona  fide  sale  in  the  open  market  to  the 
lighost  bidder  was  contemplated.  If  we  should  uphold 
these  transactions,  the  interest  of  infants  in  real  property 
in  tliis  state  would  be  under  a  very  precarious  tenure.  It 
may  be  conceded  that  there  was  no  intention — and  we 
think  that  is  a  fact — on  the  part  of  the  attorneys,  the 
probate  judge,  Tull,  and  the  respondent,  to  injure  the 
appellants,  and  that  they  acted  from  the  best  of  motives ; 
but  the  fact  stands  out,  nevertheless,  that  they  perpetrated 
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in  law  a  fraud  upon  the  children.    As  was  said  by  Bi  ack^ 
C.  J.,  in  Nicholsoris  Appeal,  20  Pa.  St.  50: 

"It  matters  little  to  an  orphan  child  whether  his  in- 
terests are  sacrificed  and  his  prospects  blighted  by  well- 
meaning  ignorance  or  by  willful  malice.  Either  is  within 
the  definition  of  misconduct,  a  word  which  applies  not  to 
the  motives  but  to  the  act.^* 

In  WeinstocJe  v.  Levison,  14  N.  Y.  Supp.  64,  it  was. 
held  that  proceedings  for  the  sale  of  an  infant's  interest 
in  land,  not  instituted  in  good  faith  to  sell  such  interest 
to  a  real  purchaser,  but  to  transfer  the  entire  title,  unin- 
cumbered by  the  infant's  interest,  to  his  father,  are  ab- 
solutely void,  though  full  value  was  paid  for  the  infant's^ 
interest,  and  no  wi'ong  in  fact  was  intended.  The  court,, 
in  that  opinion,  says: 

"It  makes  no  difference,  in  my  opinion,  that  no  fraud' 
was  intended;  nor  is  it  material,  as  was  shown,  that  the- 
infant  received  fair  value  of  her  interest  in  the  property 
from  the  father.  The  facts  still  remain  that  the  pro- 
oeeiling  was  not  resorted  to  for  the  purpose  of  selling  in- 
good  faith  to  a  real  purchaser  the  infant's  property,  but 
the  alleged  purchaser  was  brought  forward  to  assist  and 
co-operate  with  the  special  guardian  in  carrying  out  the- 
plans  arranged  beforehand  by  which  the  title  unincum- 
bered by  the  infant's  interest,  could  be  transferred  to  the 
father.  It  is  true,  the  father  deposited  with  the  city 
chamberlain  the  money  value  of  the  infant's  interest,  and 
while,  therefore,  no  attempt  to  overreach  or  wrong  the 
infant  was  done  or  intended,  it  would  never  do  to 
hold  that  such  a  proceeding  was  merely  irregular  or  void- 
able, but  it  should  be  held  to  be  absolutelv  void." 

See,  algo  Moscowitz  v.  Homberger,  43  iN".  T.  Supp. 
1130;  Rome  Land  Co.  v.  Eastman,  80  Ga.  683  (6  S.  E. 
686). 

In  Borne  Land  Co,  v.  Eastman,  supra,  it  was  held 
that  a  sale  under  such  circumstances  was  contrary  to  public- 
policy. 
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"Afl  a  general  rule,  a  party  occupying  a  relation  of  trust 
or  confidence  to  another  is^  in  equity,  bound  to  abstain 
from  doing  everything  which  can  place  him  in  a  position 
inconsistent  with  the  duty  or  trust  such  relation  imposes 
on  him,  or  which  has  a  tendency  to  interfere  with  the  dis- 
charge of  such  duty.  Upon  this  principle,  no  one  placed 
in  a  situation  of  trust  or  confidence  in  reference  to  the 
subject  of  a  sale  can  be  the  purdiaser,  on  his  own  ac- 
count, of  the  property  sold.  If  such  a  one  purchases  the 
property,  it  is  in  the  option  of  the  person  interested  in  the 
property,  and  to  whom  the  relation  of  trust  or  confidence 
was  sustained,  to  set  aside  the  sale,  within  a  reasonable 
time,  however  innocent  the  purchaser  may  be.  1  Story, 
Eq.  Jur.  §§  307-323,  and  cases  cited/' 

In  Hindman  v.  0* Connor,  54  Ark.  627  (18  L.  R.  A. 
490,  16  S.  W.  1052),  the  facts  were  as  follows:  At  a 
judicial  sale  of  minors*  property  their  step-grandmother 
bought  in  the  property.  At  the  death  of  the  children's 
mother,  and  at  her  request,  the  step-grandmother  took 
charge  of  them,  and  they  thereafter  made  their  home  with 
her.  The  management  of  the  sale  of  the  minors'  prop- 
erty was  by  law  imposed  upon  a  stranger,  the  curator  of 
the  estate  (  which  in  Arkansas  is  the  same  as  our  guar- 
dian), and  the  purchaser  acted  fairly  and  in  good  faitL 
Yet  the  court,  when  the  children  became  of  age,  at  their 
request,  set  the  sale  aside.  In  rendering  its  opinion,  the 
court  said : 

^The  doctrine  as  to  purchases  by  trustees,  guardians, 
administrators,  and  persons  having  a  confidential  charac- 
ter arises  from  the  relation  between  the  parties,  and  not 
from  the  circimistance  that  they  have  power  to  control  the 
sale.  The  right  to  set  aside  the  sale  does  not  depend  on 
its  fairness  or  unfairness.  To  set  aside  the  purchase,  it 
is  not  necessary  to  show  that  it  was  actually  fraudulent 
or  advantageous.  If  the  trustee  or  other  person  having  a 
confidential  character,  can  buy  in  an  honest  case,  he  may 
in  a  case  having  that  appearance,  but  which  may  be  gross- 
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ly  otherwise;  and  yet  the  power  of  the  court,  because  of 
the  infirmity  of  human  testimony^  would  not  be  equal  to 
detecft  the  deception.  It  is  to  guard  against  this  unoertain- 
ty,  and  the  hazard  of  abuse^  and  to  remove  the  trustee 
and  other  persons  having  confidential  relations  from  temp- 
tation, that  the  rule  does  and  will  permit  the  cestui  que 
trust  or  other  person  to  come  at  his  option,  and,  without 
showing  actual  injury  or  fraud,  have  the  sale  set  aside. 
Davoue  v.  Fanning,  2  Johns.  Ch.  252, 1  L.  ed.  365 ;  Torrey 
V.  Bank  of  Orleans,  9  Paige,  663,  4  L.  ed.  859 ;  Ex  parte 
James,  fe  Ves.  Jr.  345 ;  Brochett  v.  Richardson,  61  Mass. 
766 ;  Van  Epps  v.  Van  Epps,  9  Paige,  237,  4  L.  ed.  682 ; 
Campbell  v.  Walker,  5  Ves.  Jr.  678,  13  Ves.  Jr.  601; 
Cailis  V.  Bidout,  7  Gill  &  J.  1;  Ex  parte  Lacey,  6  Ves. 
Jr.  625;  Ex  parte  Bennett,  10  Ves.  Jr.  381;  Campbell 
V.  Pennsylvania  L.  Ins.  Co.,  2  Whart.  62;  Michoud  v. 
Girod,  45  U.  S.,  4  How.  557,  11  L.  ed,  1100,  and  cases 
before  cited;  McOaughey  v.  Brown,  46  Ark.  25.'* 

We  think  that  the  case  at  bar  presents  stronger  rea- 
sons for  setting  aside  the  sales  than  does  Hindman  v. 
O'Connor,  supra.  The  court  in  that  case  stated  the  rule 
of  law  correctly,  and  it  is  unnecessary  for  us  to  enlarge 
uix)n  the  same. 

We  have  already  decided  that  the  property  in  con- 
troversy is  presumed  to  have  been  the  community  property 
of  F.  M.  Tull  and  wife  at  the  time  of  her  death.  If  this 
presumption  did  not  control,  we  think  that  the  respondent 
is  estopped  from  disputing  the  title  of  these  children. 
When  Lucy  A.  Tull  died,  respondent  refused  to  go  on 
with  the  loan  until  the  interest  of  the  children  was  trans- 
ferred to  the  father.  F.  Jf .  Tull  and  the  respondent  dealt 
with  this  property  as  a  whole  on  the  basis  that  the 
children  had  one-half  interest  therein.  F.  M.  Tull  and 
Xucy  A.  Tull  had  agreed  as  to  the  status  of  the  property 
before  her  death,  and  this  status  was  recognized  by  the  re- 
spondent; but  the  presumption  that  it  was  comimunity 
property  not  having  been  overthrown,  it  is  not  necessary 
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to  further  comment  on  the  effect  and  character  of  thi^ 
estoppel. 

The  judgment  and  decree  of  the  lower  court  is  reversed, 
with  costs  to  appellants.  This  cause  is  remanded  to  the 
court  below,  with  instructions  to  enter  a  judgment  and 
decree  herein  adjudging  and  decreeing  that  Dora  May 
Dormitzer,  William  L.  Tull,  and  Ernest  B  Tull,  the 
appellants  herein,  are  entitled  to  an  unincumbered,  undi- 
vided  one-half  of  the  real  estate  described  in  the  plead- 
ings in  this  action,  and  that  the  guardian  deeds  described 
in  said  pleadings  and  orders  of  the  probate  court  of  Spo- 
kane  county,  directing  the  sale  of  said  half  interest,  or  in 
any  way  affecting  the  same,  and  the  said  guardian  deeda 
conveying  the  same  to  F.  M.  Tull  by  P.  D.  Tull  as^ 
guardian  of  said  appellants,  as  set  out  in  the  pleadings, 
be  declared  fraudulent,  null  and  void;  and  also  decree- 
ing that  the  plaintiffs  in  the  action  below  recover  their 
costs. 

DuNBAK,  C.  J.,  and  Reavis^  J.,  concur. 

Anders  and  Fitllebton^  J  J.,  dissent. 


[No.  8646.     Decided  November  7,  1900.] 

Daniel  O'Connob,  Respondent,  v,  Hugh  Jackson  et  al.r 

Appellants. 

SPECIFIC    PBBFOBMAITCB-^PIiEADING — STTFFICIENCT    of    COICPIJLINT. 

In  an  action  to  enforce  the  specific  performance  of  an  oral 
agreement  for  the  conveyance  of  land*  the  complaint  is  subject 
to  demurrer  for  want  of  facts  when  it  does  not  set  forth  the 
character  and  terms  of  the  agreement  whose  enforcement  is 
sought,  nor  show  that  the  plaintiff  has  performed  his  part  of  the 
contract,  or  that  he  is  ready  and  willing  to  do  so;  nor  is  the 
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want  of  such  allegations  aided  hy  allegations  showing  that  plain- 
tiff  had  taken  possession  under  the  contract  and  made  improve- 
ments in  reliance  thereon. 

Appeal  from  Superior  Court,  Klickitat  County.  Hon. 
Abkaham  L.  Mju^u,  Judge.    Beversed. 

W.  B,  Presby  and  Huntington  &  Wilson,  for  appel- 
lants. 

Brooks  &  Snover  and  Coovert  &  Stapleton,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  C.  J. — This  was  an  action  praying  for  specific 
performance,  viz.,  to  compel  the  appellants  to  deed  to 
respondent  a  certain  tract  of  land.  A  demurrer  was  inter- 
posed to  the  complaint  for  the  reason  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled,  and,  the  appellants  electing  to 
stand  upon  the  same,  judgment  was  entered,  from  which 
judgment  appeal  is  taken  to  this  court. 

After  alleging  title  to  the  land  in  Hugh  Jackson  and 
Lottie  Jackson,  the  complaint  continues  as  follows : 

''That  on  the  said  12th  day  of  July,  1893,  the  said  de- 
fendants, in  consideration  of  the  sum  of  $500,  to  be  paid 
in  the  manner  then  agreed  upon,  sold  their  said  interest 
as  above  alleged  in  the  said  tract  of  real  estate  and  the 
tenements,  hereditaments,  and  appurtenances  thereunto  be- 
longing, to  one  T.  L.  Masters,  and  then  and  there  the  said 
defendants  promised  and  agreed  to  make,  execute  and 
deliver  to  the  said  T.  L.  Masters  a  good  and  sufficient  war- 
ranty deed  to  the  said  undivided  one-half  Interest  in  the 
above  described  tract  of  real  estate;  and  the  said  defend- 
ants did  then  and  there,  in  pursuance  of  the  said  contract 
of  sale,  surrender  the  possession  of  the  said  real  estate,  or 
their  interest  therein,  then  and  there  sold,  and  which  they 
agreed  to  convey  to  the  said  T.  L.  Masters,  and  he,  the 
said  T.  L.  Masters,  then  and  there  in  pursuance  of  said 

15—23  WASH. 
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contract  of  sale^  and  reljring  upon  the  agreement  to  con- 
vey as  hereinbefore  alleged,  took  possession  of  the  interest 
in  the  said  real  estate  purchased  by  him  from  said  defend- 
ants. 

That  the  possession  of  the  interest  in  said  premises  so 
taken  by  the  said  T.  L.  Masters  was  in  pursuance  of 
said  contract  of  sale,  as  hereinbefore  alleged,  and  was 
with  the  knowledge  and  consent  of  the  said  defendants 
and  each  of  them,  and  that  the  said  possession  of  said 
premises  has  been  continued  since  that  date  at  all  times 
by  the  said  T.  L.  Masters  and  this  plaintiff,  as  his  gran- 
tee, up  to  the  date  of  the  commencement  of  this  action; 
that  this  plaintiff  is  now  in  the  possession  thereof. 

That  after  the  said  T.  L.  Masters  took  possession  of 
the  said  premises  in  pursuance  of  the  said  contract  of 
sale,  he  expended  a  large  sum  of  money,  to-wit,  the  sum 
of  $100  in  improving  the  said  premises  and  repairing 
buildings  then  situated  thereon ;  that  the  said  expenditures 
were  made  in  the  said  improvements  and  repairs  of  said 
premises  and  the  buildings  situated  thereon  in  pursuance 
of  the  contract  of  sale  as  hereinbefore  alleged,  and  of  the 
agreement  to  execute  a  deed  as  made  by  the  said  defen>i- 
ants,  and  were  made  with  the  full  knowledge  and  consent 
of  the  said  defendants,  and  each  of  them;  and  the  said 
defendants,  and  each  of  them,  knew  that  the  said  expendi- 
tures were  made  by  the  said  T.  L.  Masters  in  the  improve- 
ment of  the  said  premises  and  the  repair  of  the  buildings 
situated  thereon,  in  pursuance  of,  and  relying  on,  the  said 
contract  of  sale  and  agreement  to  convey  as  aforesaid. 

That  on  the  4th  of  October,  1894,  the  said  T.  L.  Mas- 
ters and  Mary  Masters,  his  wife,  for  a  good  and  valuable 
consideration,  to-wit,  the  sum  of  $500,  sold,  and  by  quit- 
claim deed  conveyed,  all  their  right,  title,  and  interest 
in  the  above  described  lot  and  parcel  of  real  estate  to 
this  plaintiff,  which  deed  was  on  the  19th  of  October, 
1894,  filed  for  record  with  the  auditor  of  Klickitat  county, 
state  of  Washington,  and  recorded  in  book  I,  on  page  234, 
of  the  deed  records  of  said  office,  and  this  plaintiff  was 
on  the  said  4th  day  of  October,  1894,  placed  in  possession 
of  said  premises  by  the  said  T.  L.  Masters  and  Mary 
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Masters,  and  plaintiff  has  ever  since  said  date  continued 
in  and  is  now  in  possession  of  the  same. 

That  since  this  plaintiff  took  possession  of  the  said 

premises  he  has  expended  about  the  sum  of  $ in 

improvements,  and  repair  of  the  said  premises  and  the 
buildings  situated  thereon.  That  the  sale  was  made  to 
this  plaintiff,  and  the  said  possession  given  to  this  plain- 
tiff, and  the  expenditure  of  money  thereon  in  the  improve* 
ment  and  repair  thereof  was  made,  with  the  full  knowl- 
edge and  consent  of  the  said  defendants,  Hugh  Jackson 
and  Lottie  Jackson,  and  each  of  them ;  and  that  the  said 
sale  made  by  the  said  Masters  and  wife  to  this  plaintiff 
was  made,  and  the  possession  by  this  plaintiff  was  taken, 
and  the  expenditure  of  money  in  improvement  and  re- 
pair of  said  premises  was  made  in  pursuance  of,  and  rely- 
ing upon,  the  contract  of  sale  and  agreement  to  convey 
made  by  the  said  Hugh  Jackson  and  wife  with  the  said 
T.  L.  Masters,  as  hereinbefore  alleged,  which  fact  the 
said  Hugh  Jackson  and  Lottie  Jackson  well  knew. 

That  neither  the  plaintiff  or  the  said  T.  L.  Masters 
have  received  sufficient  from  the  use,  rents,  issues  and 
profits  of  the  said  premises  to  reimburse  them  for  the 
monies  expended  in  the  improvements  and  repair  thereof, 
and  unless  the  said  defendants,  Hugh  Jackson  and  Lottie 
Jackson,  his  wife,  are  directed  by  an  order  of  this  court 
to  specifically  perform  the  said  agreement  to  convey,  as 
hereinbefore  alleged,  this  plaintiff  will  suffer  irreparable 
damage. 

That  on  the  23d  day  of  May,  1899,  the  said  Hugh 
Jackson  and  Lottie  Jackson  executed  a  quit-claim  deed 
to  the  said  undivided  one-half  interest  in  said  premises 
to  one  Harry  J.  Dunn,  the  defendant  herein,  which  said 
deed  appears  of  record  in  book  K,  on  page  582,  of  the 
deed  records  of  Klickitat  county,  Washington;  that  the 
said  deed  was  taken  by  the  said  defendant  Dunn  with  full 
knowledge  of  the  title  and  interest  of  this  plaintiff  in  said 
premises,  and  was  so  taken  by  him  while  occupying  said 
premises  as  tenant  of  this  plaintiff  and  one  James  P. 
Leverett,  the  owner  of  the  other  undivided  one-half  in- 
terest thereof,  under  a  written  lease  for  one  year. 

That  tbe  said  deed  so  executed  by  said  Jackson  and 
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wife  to  the  said  defendant  Dunn^  which  appears  of  record 
aforesaid,  is  a  cloud  upon  plaintiff's  title/' 

It  is  contended  by  the  appellants,  that  the  complaint 
is  defective  in  that  it  does  not  state  the  terms  or  oondi* 
tions  of  the  contract  sought  to  be  enforced.  We  think 
this  contention  must  be  sustained.  There  cannot  be  found 
in  the  complaint  an  allegation  that  the  respondent  per- 
formed his  part  of  the  contract,  or  that  he  is  now  willing- 
or  ready  to  perform  it.  A  party  is  presumed  to  know 
that  the  law  requires  that  contracts  for  the  sale  of  land 
must  be  in  writing,  and  there  is  no  principle  of  equity 
jurisprudence  better  settled  than  that,  where  a  party  asks^ 
the  interposition  of  a  court  of  equity  to  relieve  him  from 
the  consequences  of  his  own  negligent  acts  or  disregard  of 
the  requirements  pf  law,  the  contract  upon  which  he  relies 
to  escape  the  harsh  results  which  sometimes  follow  tlie- 
enforcement  of  the  statute  of  frauds  must  be  clearly  and 
xmequivocally  pleaded  and  proven.  The  statute  was  en- 
acted in  the  interest  of  society  and  good  morals,  and  it 
cannot  be  lightly  overthrown  or  disregarded.  It  is  true 
that,  where  a  fraud  would  be  visited  upon  a  party 
litigant  by  the  rigid  enforcement  of  the  law,  he  may  be 
relieved  by  equity  and  his  parol  contract  enforced,  but 
always  with  the  qualification  that  the  burden  is  placed 
upon  him  to  prove  the  contract  by  indisputable  evidence, 
and  the  allegations  must,  of  course,  be  sufficiently  ex- 
plicit to  admit  the  required  proof.  It  is  true  that  the 
allegations  of  paragraph  5  of  the  complaint  are  to  the  effect 
that  Masters  took  possession  of  the  premises  in  pursuance 
of  the  contract  of  sale,  that  he  expended  a  large  sum  of 
money  in  improving  the  said  premises,  etc.,  and  that  said 
expenditures  were  made  for  said  improvements  in  pursu- 
ance of  the  contract  of  sale,  and  in  reliance  on  the  contract 
and  the  agreement  to  convey.  But  he  might  do  all  this  and 
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jet,  if  he  did  not  fulfill  his  part  of  the  contract^  he  coxild 
not  enforce  specific  performance.  In  the  language  of  the 
old  books,  he  must  be  ready,  willing,  and  able  to  perform 
his  part  of  the  contract.  There  is  no  allegation  in  this 
complaint  that  will  meet  either  requirement;  nor  is  there 
any  attempt  to  set  forth  the  condition  of  the  agreement 
upon  which  the  conveyance  was  to  be  made.  The  allega- 
tion is  that,  in  consideration  of  the  sum  of  $600,  to  be 
paid  in  the  manner  then  agreed  upon,  the  appellants  sold 
their  interests  and  promised  to  make,  execute,  and  deliver 
a  good  and  sufficient  warranty  deed,  etc.,  but  what  that 
agreement  was  there  is  no  attempt  whatever  to  show.  The 
respondent  contends  the  allegation  of  the  complaint  to  be 
that  the  appellants  sold  their  interest  in  said  property, 
and  it  must  be  deduced  from  the  complaint  that  there 
was  nothing  left  to  be  done  but  to  make  the  legal  convey- 
ance. We  cannot  so  understand  the  complaint.  The 
complaint  must  be  construed  as  a  whole,  and,  while  the 
language  of  paragraph  8  is  that  they  sold  their  interest, 
jret  it  is  coupled  with  the  qualification  that  such  sale  was 
made  in  consideration  of  the  sum  of  $500^  to  be  paid  in 
the  manner  then  agreed  upon.  The  complaint  in  several 
sections  thereafter  speaks  of  the  contract  of  sale  and  treats 
the  actual  transaction  as  a  contract  of  agreement  to  oon- 
vev,  instead  of  an  actual  sale.  This  is  shown  by  the  con- 
cluding sentences  of  paragraphs  S  and  7  of  the  complaint, 
JBut,  under  the  rule  which  we  have  announced  in  relation 
to  the  character  of  declarations  and  proofs  to  be  made 
in  cases  of  this  kind,  the  court  will  not  depend  upon  de- 
ductions. As  we  have  before  indicated,  the  case  of  remedy 
must  be  made  out  clearly  and  unequivocally.  Mr.  War- 
Telle,  in  his  work  on  vendors,  vol.  2,  p.  783,  announces  the 
rule  as  follows: 

"It  is  a  well  established  rule  that  the  primary  inquiry 
in  all  cases  where  enforcement  is  sought  of  a  parol  agree- 
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ment  for  the  conveyance  of  land,  goes  to  the  existence  of 
the  contract  itself ,  and,  before  anything  else  can  be  shown 
relative  to  its  fulfillment,  all  its  terms  and  conditions 
must  be  clearly  and  definitely  established  by  unequivocal 
and  convincing  proof.  If  the  evidence  fails  to  establish 
the  contract  as  alleged,  or  if  any  of  its  terms  are  left  in 
doubt  or  uncertainty,  or  if  any  material  part  of  it  still 
rests  in  treaty  and  remains  to  be  settled  by  further  nego- 
tiation, it  will  not  be  specifically  enforced.  It  must 
further  be  made  to  appear  that  the  terms  and  stipulations 
of  the  contract  have  been  relied  on  by  the  party  seeking 
its  enforcement." 

The  last  provision  is  covered  by  the  complaint^  but  it 
has  failed  to  comply  with  the  first.  So  far  as  this  com- 
plaint is  concerned,  it  does  not  appear  that  the  $500,  or 
any  portion  thereof,  agreed  to  be  paid,  has  ever  been  paid, 
or  that  the  respondent  is  willing  to  pay  the  same,  or  any 
portion  thereof.  We  think  the  complaint  in  this  respect, 
when  subjected  to  a  demurrer,  is  plainly  faulty.  This 
conclusion  renders  it  unnecessary  to  enter  into  a  discussion 
of  the  other  questions  argued  in  the  brief  in  relation  to 
the  demand.  We  have  examined  in  detail  the  cases  cited 
by  the  respondent,  but  do  not  think  they  are  in  point  here, 
nor  do  we  think  there  is  any  question  of  estoppel  shown  by 
the  allegations  of  the  complaint. 

Por  the  reasons  assigned,  the  judgment  will  be  reversed, 
with  instructions  to  the  lower  court  to  sustain  the  demurrer 
to  the  complaint. 

Andebs^  Fullbbton  and  Reavis,  J  J.,  concur. 
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Fbed  L.  Gbiffin,  Administrator,  Respondent  and  Appel-  1,£=^ 
lant,  V,  Stanton  Wabbueton  et  al..  Appellants  and  '  ae  m 


Respondents.  I  g  231, 

'  42    355 
XXECUTOBS     AND     ADiaNIBTBATOB&— DISTRIBUTION     OF      ESTATE-* 

NECE8SITT  FOB  DECBEB. 

Where  all  the  debts  against  a  decedent's  estate  have  been 
either  satisfied  or  barred,  and  all  expenses  of  administration  paid, 
and  the  administrator  and  the  heirs  have  agreed  among  them- 
selves to  abandon  the  probate  proceedings,  and  the  realty 
belonging  to  the  estate  has  been  distributed  by  agreement 
among  the  heirs  according  to  their  several  interests,  that  por- 
tion of  the  estate  must  be  presumed  as  having  been  fully 
administered,  and  an  administrator  d€  honis  non  cannot  sub- 
sequently take  possession  of  the  realty  and  proceed  to  admin- 
ister thereon  because  of  the  failure  of  the  former  administrator 
to  procure  a  decree  of  distribution  through  the  proper  court, 
since  under  Bal.  Code,  8  4640  et  seq,,  title  vests  in  the  heirs 
immediately  on  the  death  of  the  ancestor,  without  any  neces- 
sity for  an  order  of  court,  subject  only  to  the  debts  against 
the  estate,  family  allowance  and  expenses  of  administration. 

BAVE — ^EXECUTION  AGAINST  HX7SBAND-H9ALE   OF  INTEBEST   IN   COM- 
MXTNITT   ESTATE — ^BIGHTS   OF   PT7BCHASEB. 

Where  the  interest  of  the  husband  in  realty  acquired  by  the 
community  composed  of  himself  and  wife,  was  levied  upon  and 
sold  under  a  judgment  for  a  debt  incurred  by  him  after  the  death 
of  his  wife^  which  sale  was  acquiesced  in  by  him  and  subsequent- 
ly upheld  by  the  court,  in  an  action  by  the  purchaser  to  quiet 
title  against  the  wife's  heirs,  wherein  the  purchaser  was  award- 
ed the  husband's  interest  in  such  realty,  the  purchaser  must  be 
deemed  to  have  succeeded  to  all  the  rights  of  the  husband  in 
the  realty  to  such  an  extent  as  to  vest  him  with  an  interest 
therein  sufficient  to  warrant  his  right  to  question  the  attempted 
exercise  of  dominion  thereover  by  an  administrator  de  honia  non 
of  the  wife's  estate. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
James  A.  Williamson,  Judge.    Keversed. 


232  GRIFFIN  V.  WARBURTON. 

Opinion  of  the  Court — Fullbbton,  J.  [23  Wash. 

Bates  &  Murray,  J.  H.  McDanieh  and  Stanton  War- 
hurton,  for  appellants. 

Jesse  Thomas  and  Charles  8.  Fogg,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — This  is  an  action  of  ejectment 
brought  by  the  plaintiff,  Griffin,  as  administrator  de  bonis 
non  of  the  estate  of.  Sophia  D.  Bacon,  deceased,  to  recover 
the  possession  of  an  undivided  two-thirds  interest  in  lot 
1  in  block  1105,  iii  the  city  of  Tacoma,  Pierce  county, 
Washington,  from  the  defendants,  Warburton  and  Sand- 
berg.  The  trial  court  instructed  a  verdict  upon  the  facts 
admitted  by  the  pleadings,  and  rendered  a  judgment  in 
favor  of  the  administrator  for  the  recovery  of  the  posses- 
sion of  the  property,  together  with  its  rental  value  from 
the  time  of  the  commencement  of  the  action,  but  denied  the 
right  of  the  administrator  to  recover  the  rental  value  of  the 
premises  from  the  death  of  the  former  administrator. 
Each  side  appeals  from  that  part  of  the  judgment  unfav- 
orable to  its  contention. 

The  facts  upon  which  the  judgment  is  based  may  be 
summarized  as  follows:  On  March  26,  1878,  the  lot 
described  was  acquired  by  E.  G.  Bacon  and  Sophia  D. 
Bacon,  whor  were  then  husband  and  wife,  by  purchase 
with  community  funds,  the  title  thereto  being  taken  in 
the  name  of  E.  G.  Bacon.  Sophia  D.  Bacon  died,  intes- 
tate, on  the  28th  day  of  July,  1880,  leaving,  as  the  sole 
heirs  at  law  of  her  interests  in  the  property,  two  daughters 
by  a  former  marriage,  and  one  daughter,  the  issue  of  her 
marriage  with  E.  G.  Bacon.  In  April,  1893,  nearly  thir- 
teen years  after  the  death  of  his  wife,  E.  G.  Bacon  applied 
for,  and  on  the  21st  day  of  that  month  there  was  issued  to 
him  by  the  superior  court  of  Pierce  county,  the  county  in 
which  the  lands  arc  situated,  letters  of  administration  of 
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her  estate^  whereupon  he  dvlj  qualified  as  such  adminis- 
trator. Thereafter  the  administrator  caused  the  statutory 
notice  to  creditors  to  be  published  for  the  required  time, 
but  no  claims  were  presented  to  the  administrator  or  to 
the  court  against  the  estate  within  the  year  prescribed  for 
the  presentation  of  claims.  On  the  8th  day  of  Aprils 
1895,  the  appellant  Warburton  obtained  a  judgment 
against  E.  G.  Bacon  in  the  superior  court  of  Pierce  coun- 
tj;  and  caused  execution  to  be  issued  thereon  and  the 
interest  of  E.  G.  Bacon  in  the  property  to  be  levied  upon 
and  sold,  at  which  sale  Warburton  became  the  purchaser 
of  such  interest.  The  sale  was  had  on  March  2,  1896, 
was  afterwards  duly  confirmed  by  the  court,  and  a  sheriff's 
deed  issued  to  Warburton  on  May  4,  1897.  Between  the 
time  of  the  confirmation  of  the  sale  and  the  issuance  of 
the  sheriff's  deed,  E.  G.  Bacon  died  intestate.  Warbur- 
ton thereafter  purchased  the  interest  of  one  of  the  heirs 
of  Mrs.  Bacon,  and  some  time  in  1897  began  an  action  to 
quiet  title  in  himself  against  all  of  the  heirs  of  Mrs.  Bacon, 
making  them  parties  defendant,  alleging  that  he  was  the 
owner  in  fee  simple  of  the  whole  of  the  proi)erty.  Issue 
was  taken  on  the  allegations  of  his  complaint  and  tnal 
had  before  the  court  upon  an  agreed  statement  of  facts, 
from  which  the  court  found  as  conclusions  of  law  that 
Warburton  was  the  owner,  and  entitled  to  the  possession, 
of  an  undivided  two-thirds  interest  in  the  lot,  and  that 
one  of  the  heirs,  Matilda  B.  White  (she  having  purchased 
the  interest  of  the  other  heir),  was  the  owner,  and  entitled 
to  possession,  of  the  remaining  one-third,  and  entered  a 
decree  accordingly.  Warburton  thereupon  appealed  to 
this  court  from  'that  part  of  the  decree  which  adjudged 
Matilda  B.  White  to  be  the  owner  of  an  undivided  one- 
third  of  the  lot,  and  on  its  affirmance  by  this  court  (War- 
burtan  v.  White,  18  Wash.  611,  52  Pac  233,  532)  sued 
out  a  writ  of  error  to  the  supreme  cqurt  of  the  United 
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States,  where  the  cause  was  pending  at  the  time  the  pres- 
ent action  was  tried  in  the  court  below,  tliough  subse- 
quently aflSrmed.  Warburton  v.  White,  176  U.  S.  484 
(20  Sup.  Ct.  404).  On  March  4,  1898,  upon  petition 
therefor,  the  respondent  was  appointed  administrator  de 
bonis  non  of  the  estate,  and  on  the  10th  of  that  month 
brought  this  action  to  recover  possession  of  the  undivided 
two-thirds  of  the  lot,  which  the  decree  of  the  court  had 
awarded  to  Warburton,  and  its  reasonable  rental  value 
from  the  death  of  E.  G.  Bacon,  as  before  stated.  In  addi- 
tion to  the  allegation  that  no  claims  against  the  estate  of 
Mrs.  Bacon  were  presented  to  the  administrator,  it  is  di- 
rectly alleged  in  the  answer  of  the  defendant  Warburton 
that  there  are  no  debts  or  claims  of  any  character  existing 
against  the  estate ;  also,  "that  after  the  time  had  elapsed 
in  which  creditors  might  file  any  claim  against  the  estate 
of  Sophia  D.  Bacon,  as  above  set  forth,  said  probate  pro- 
ceedings were  abandoned  and  discontinued  by  agreement 
and  understanding  by  and  between  the  administrator,  said 
E.  G.  Bacon,'*  and  the  heirs  of  said  estate,  and  the  heirs 
thereupon  took  possession  of  the  property.  Whether  or  not 
Mrs.  Bacon  died  seized  of  any  property  other  than  the 
property  above  described  does  not  appear  from  the  record, 
nor  does  it  appear  what  representations  were  made  to  the 
superior  court  which  induced  it  to  appoint  an  administra- 
tor de  bonis  non,  nor  whether  such  administrator  was  ap- 
pointed upon,  or  without,  notice  to  the  defendants  and 
the  other  parties  in  possession  of  the  real  property. 

Upon  the  facts  shown  by  the  record,  it  is  apparent 
that,  so  far  as  this  real  property  is  concerned,  there  is 
no  necessity  for  further  administration  upon  it,  or  for 
the  appointment  of  an  administrator  de  bonis  non.  The 
causes  which  usually  require  the  intervention  of  the  pro- 
bate court  are  nonexistent.  There  are  no  claims  of  cred- 
itors for  which  it  can  be  held  liable.    If  any  ever  existed. 
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they  were  conclusively  barred,  whether  absolute  or  con- 
tingent, by  the  failure  to  present  them  within  the  year 
allowed  by  the  statute  for  the  presentation  of  claims  after 
the  first  publication  of  the  notice  to  creditors.  Barto  v. 
Stewart,  21  Wash.  606  (59  Pac.  480).  There  is  no  neces- 
sity for  a  decree  of  the  probate  court  to  determine  the 
right  of  succession  to  the  property.  The  agreement  of 
the  interested  parties,  and  the  judgment  in  the  case  of 
Warburton  v.  White,  aflSrmed  by  this  court,  and  since  the 
commencement  of  this  action  reaffirmed  by  the  supreme 
court  of  the  United  States,  conclusively  establish,  as 
between  the  heirs,  and  the  successors  in  interest  to  the 
heirs,  this  right  of  succession;  and,  should  the  adminis- 
trator de  bonis  non  be  allowed  to  administer  upon  the 
property,  it  must,  if  not  disposed  of  to  pay  the  expenses 
of  such  administration,  be  distributed  in  accordance  with 
the  decree  entered  in  that  case.  There  is  no  necessity  for  a 
decree  or  order  of  distribution  of  the  probate  court  in 
order  to  pass  title  to  the  real  property  from  the  ancestor 
to  the  heir.  It  is  true  that  in  Batch  v.  Smith,  4  Wash. 
497  (30  Pac.  648),  this  court  held  that,  "as  a  general 
proposition,  force  and  eflFect  can  only  be  given  to  our 
statutes  by  holding  that  the  intervention  of  the  probate 
court  and  an  adjudication  and  distribution  thereunder 
are  essential  to  the  passing  of  the  title  of  the  ancestor  to 
the  heir  so  perfected  as  to  make  it  beneficial  to  him^'; 
but  the  legislature  has  changed  the  rule.  The  act  of  1895 
relating  to  the  descent  of  real  property,  passed  since  that 
decision  was  rendered  (Laws  1895,  p.  197;  6al.  Code, 
§4640  et  seq.),  enacts  that 

^'When  a  person  dies  seized  of  lands,  tenements  or  her- 
editaments, or  any  right  thereto  or  entitled  to  any  in- 
terest therein  in  fee  or  for  the  life  of  another,  his  title 
shall  vest  immediately  in  his  heirs  or  devisees,  subject  to 
his  debts,  family  allowance,  expenses  of  administration 
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and  any  other  charges  for  which  such  real  estate  is  liable 
under  existing  laws.  Ko  administration  of  the  estate  of 
such  decedent,  and  no  decree  of  distribution  or  other  find- 
ing or  order  of  any  court,  shall  be  necessary  in  any  case 
to  vest  such  title  in  the  heirs  or  devisees,  but  the  same 
shall  vest  in  the  heirs  or  devisees  instantly  upon  tie  death 
of  such  decedent.     *     *     *** 

The  second  section  of  the  act  provides  that  the  rule 
"shall  apply  to  and  govern  the  transmission  of  title  of 
lands,  tenements  and  hereditaments  in  the  case  of  estates  of 
persons  hereafter  dying  and  of  persons  already  deceased, 
whether  letters  testamentary  or  of  administration  have 
been  granted  on  such  estates  or  not,  and  the  title  of  all  heirs 
and  devisees,  and  their  grantees,  to  any  such  real  property 
is  hereby  confirmed  and  made  valid  to  the  same  extent 
as  if  this  act  had  been  ijiassed  before  the  death  of  such 
decedent;"  and  §  5  makes  the  rule  applicable  to  com* 
munity  as  well  as  separate  estate. 

This  leaves  the  naked  question  whether  or  not  the  fail- 
ure of  the  former  administrator  to  secure  a  decree  of 
the  court  directing  a  distribution  renders  the  distribution 
made  by  him  so  far  invalid  as  to  authorize  the  adminis- 
trator de  bonis  non  to  take  possession  of  the  property,  where 
no  necessity  for  such  action  on  his  part  is  shown  to  exist 
It  is  urged  upon  us  that,  inasmuch  as  the  statutes  do  not 
expressly  provide  that  an  administrator  may  make  distri- 
bution without  a  decree  of  the  court,  any  distribution  made 
by  him  without  such  a  decree  must  necessarily  be  void,  and 
that  the  decisions  of  this  court,  in  Hanford  v.  Davies,  1 
Wash.  476  (25  Pac.  329) ;  Dunn  v.  Peterson,  4  Wash. 
170  (29  Pac.  998) ;  Hazelton  v.  Bogardus,  8  Wash.  102 
(35  Pac.  602) ;  Balch  v.  Smith,  supra;  and  other  kind- 
red cases  that  might  be  cited,  in  effect  so  hold.  It  must 
be  admitted  that  there  is  much  in  these  cases  which  lends 
color  to  this  contention,  and,  did  the  statute  now  remain 
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the  same  as  it  was  then,  we  would  be  constrained  to  follow 
them.  But  these  cases  were  decided  prior  to,  the  statute 
of  18^5,  and  were  based  upon  the  principle  that  an  ad* 
ministration  in,  and  a  decree  of  distribution  by,  a  court 
having  jurisdiction  in  probate  was,  presumptively  at 
least,  necessary  in  order  to  pass  title  to  real  property  from 
the  ancestor  to  the  heir.  As  we  have  shown,  however, 
this  presumption  was  overcome  by  that  statute,  and  de- 
ductions which  may  have  been  properly  drawn  from  the 
rule  as  it  then  existed,  can  have  no  binding  force  or  effect 
since  the  rule  itself  has  ceased  to  exist.  Hence  we  feel 
at  liberty  to  treat  this  as  a  case  of  first  impression,  to  be 
determined  by  the  statute  as  it  now  exists. 

It  is  not  to  be  doubted  that  the  formal  and  orderly 
manner  of  proceeding  for  an  administrator,  before  dis- 
tributing the  real  property  of  an  estate  to  the  heirs  and 
devisees  thereof,  is  to  procure  a  decree  of  the  court  for 
that  purpose.  This  is  the  only  way  he  can  protect  him- 
self against  a  wrongful  distribution;  and  such  a  decree 
is  always  proper,  as  a  means  of  protecting  the  record  evi- 
dence of  title  to  real  property  which  passes  from  an  an- 
cestor to  an  heir.  But  we  cannot  think  a  distribution  of 
the  property  of  an  estate  by  an  administrator  to  those  to 
whom  the  property  must  ultimately  go,  made  after  the 
debts  of  the  estate  and  the  costs  and  charges  of  adminis- 
tration have  been  paid,  is  necessarily  void  because  no 
decree  of  the  court  was  made  directing  it.  Under  the 
statute  as  it  now  exists,  the  heirs  upon  the  death  of  the 
ancestor  become  vested  at  once  with  the  full  property, 
subject  only  to  the  claims  of  the  ancestor's  creditors,  and 
the  necessary  costs  and  charges  of  administration.  They 
have  the  right  of  possession  against  all  the  world,  except 
the  right  of  the  administrator  while  these  claims  are  be- 
ing adjusted  and  satisfied.  But  the  administrator's  right 
to  the  possession  of  the  property  of  an  estate  is  tempo- 
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rary,  and  is  limited  to  the  purposes  of  administratioiL 
When  the  claims  of  creditors  are  paid  or  barred,  and  the 
costs  and  charges  of  administration  are  satisfied,  the  estate 
is  for  all  practical  purposes  fully  administered  upon,  the 
right  of  possession  in  the  administrator  terminates,  and 
the  right  of  the  heirs  to  the  residue  of  the  estate  in  his 
hands  becomes  absolute.  The  heirs  are  then  entitled  to' 
have  this  residue  delivered  over  to  them  as  their  o\vn 
property,  under  the  law;  and  it  is  made  the  duty  of  the 
administrator,  by  the  statute,  to  surrender  the  property 
to  them.  This  duty  they  can  enforce  by  obtaining  a  decree 
of  the  court  directing  its  performance.  As  such  a  decree, 
however,  neither  creates  their  title,  nor  their  right  of 
possession,  to  the  property,  a  distribution  made  without 
it  cannot  be  invalid.  And  especially  is  this  so.  where,  as 
in  the  present  case,  the  distributees  are  of  adult  age  and 
otherwise  competent  to  contract,  and  they  agree  with 
themselves  and  with  the  administrator  upon  the  terms 
of  distribution,  and  enter  into  the  possession  of  the  prop- 
erty  after  the  distribution  is  made.  The  heirs  but  come 
into  possession  of  their  own  property  with  the  consent  of 
the  only  person  who  can  rightfully  withhold  possession 
from  them,  and  they  are  not  to  be  disturbed  in  such  posses- 
sion because  of  informalities  in  obtaining  it. 

Nor  can  an  administrator  be  charged  with  mal-admin* 
istration  for  distributing  property  without  a  decree  of 
the  court  authorizing  it,  if  it  is  done  after  the  debts  of 
the  estate  and  the  costs  and  charges  of  administration  have 
been  paid,  and  it  is  made  to  those  having  the  right  to  the 
property.  After  the  creditors  are  paid  or  barred,  the 
distributees  alone  are  interested  in  the  estate.  And  when 
they  are  estopped  from  objecting,  as  they  are  either  by 
agreeing  to  it,  or  by  accepting  the  property  when  distribut- 
ed, there  is  no  one  left  who  can  lawfully  complain,  and  the 
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administrator  is  entitled,  on  the  settlement  of  his  final 
account,  to  have  his  act  approved. 

Such,  we  understand,  is  the  general  rule.  Judge 
CooLEY,  in  Brown  v.  Porsche,  43  Mich.  492  (5  N.  W. 
1011),  construing  the  statutes  of  Michigan,  which  on  this 
subject  are  similar  to  our  own,  says: 

"For  all  purposes  except  the  final  passing  of  his  ac- 
counts we  think  the  administrator  is  to  be  considered  as 
having  settled  the  estate,  when,  having  paid  the  debts  re- 
ported by  the  commissioners,  he  has  handed  over  the  re- 
maining property  to  the  distributees.  Calkins  v.  Smith, 
41  Mich.  409.  The  distributees  are  then  entitled  to  the 
property,  and  the  administrator  fully  administers  when  he 
allows  them  to  take  it  in  the  proper  proportions.  *  *  * 
ITormal  proceedings  for  the  settlement  of  an  estate  are 
never  necessary  if  all  parties  concerned  can  agree  to  dis- 
pense with  them.  This  is  often  done,  and  the  expense  of 
administration  thereby  avoided.  Needham  v.  CHllett,  39 
Mich.  574;  Babbitt  v.  Bowen,  32  Vt.  437:  Hibbard  v. 
Kent,  16  N.  H.  616 ;  Garter  v.  Owens,  41  Ala.  217.  Fam- 
ily arrangements  for  this  purpose,  it  is  said,  are  favorites 
of  the  law,  and  when  fairly  made  are  never  allowed  to 
be  disturbed  by  the  parties,  or  by  any  others  for  them. 
Walworth  v.  Abel,  62  Penn.  St.  370.  Such  an  arrange- 
ment may  be  made  after  an  administrator  is  appointed  as 
well  as  before,  and  if  the  administrator  is  afterwards  sum- 
moned to  render  his  accounts,  the  court  will  accept  as 
satisfactory,  so  far  as  it  goes,  the  settlement  the  parties 
concerned  have  made.  Clarice  v.  Clay,  31  N.  H.  393.  No 
doubt  such  a  settlement  will  be  subject  to  the  rights  of 
creditors  in  any  case  where  the  statutory  proceedings  have 
not  been  taken  to  bar  their  claims;  but  when  these  have 
been  had,  the  right  to  take  the  property  under  voluntary 
arrangement  must  be  commensurate  with  the  right  to  com« 
pel  the  administrator  to  distribute  it.^^ 

Mr.  Woemer,  after  stating  that  the  administrator  is 
entitled  to  credit  in  his  final  account  for  advances  made 
to  the  widow,  and  necessaries  to  minor  heirs,  whether 
ordered  by  the  court  or  not,  says: 
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'^The  same  rule  holds  good  in  respect  of  pajments  to 
adalt  distributees  and  legatees.  The  accountant  is  entitled 
to  credit  against  these  to  the  full  extent  of  payments  made 
to  them,  whether  ordered  by  the  court  or  not.  It  is  very 
evident,  however,  that  such  payment,  without  an  order 
of  the  court,  cannot  afiect  the  rights  of  creditors  or  other 
distributees  or  legatees;  it  has,  therefore,  been  held  ir- 
regular to  allow  the  executor  credit  for  payment  of  a  leg- 
acy, where  the  court  has  not  the  power,  or  is  not  in  condi- 
tion, to  adjudicate  the  validity  of  such  payment.  But  a 
distributee  or  legatee,  having  received  payment  of  his 
legacy  or  distributive  share,  will  not  be  heard  to  object 
to  credit  therefor  in  the  settlement  of  the  administrator's 
account."  Woerner,  American  Law  of  Administraticm,  § 
519. 

And  in  the  same  work,  at  §  666,  speaking  of  voluntary 
distributions,  he  says : 

"The  administrator  will  be  protected  in  paying  over 
to  a  legatee  or  distributee  his  share  of  the  estate,  if  all 
the  debts  allowed  against  the  estate  have  been  paid,  and 
the  time  has  expired  within  which  claims  may  be  pre- 
sented for  allowance  except  upon  special  application  to  the 
probate  court,  although  there  has  been  no  order  of  dis- 
tribution or  final  settlement.  So  where  there  is  an  agree- 
ment among  all  of  the  distributees  of  an  estate,  it  is  binding 
upon  them,  although  one  of  them  be  the  administrator.  And 
it  follows  from  the  doctrine  allowing  voluntary  distribution 
among  adult  distributees,  that  one  who  does  not  consent 
to  such  distribution  at  the  time,  but  subsequently  takes 
the  part  allotted  to  him,  v/hether  an  equal  portion  or  not^ 
thereby  waives  his  right  to  object  to  the  division  and  makes 
it  good." 

In  19  Enc.  PL  &  Pr.  1079,  the  rule  is  stated  as  follows: 

"In  most  of  the  states  the  statute  makes  it  the  duty 
of  the  probate  court  to  order  distribution  to  legatees  and 
distributees  of  the  balance  found  in  the  hands  of  the  ex- 
ecutor or  administrator  upon  his  accounting,  and  the  only 
way  in  which  the  personal  representative  can  effectually 
protect  himself  is  by  obtaining  a  decree  for  payment  of 
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legacies  or  distributive  shares  and  distributing  the  estate 
in  accordance  therewith.  But  where  legatees  or  distribu- 
tees are  known  and  their  shares  are  undisputed,  and  the 
claims  of  creditors  are  satisfied,  it  is  a  common  practice 
to  distribute  without  an  order  of  court,  the  personal  rep- 
resentative thereby  taking  the  risk  of  paying  the  right 
amount  to  the  right  parties.  And  if  all  the  distributees 
are  of  age  apd  capable  of  acting  for  themselves,  the  final 
distribution  may  be  made  without  an  order  of  court  where 
all  the  parties  in  interest  consent  to  it." 

Applying  these  principles  to  the  case  in  hand,  it  is  dear 
to  our  minds  that  this  real  property  was  fully  administered 
upon  by  the  first  administrator,  and  was  not  a  part  of  the 
estate  of  Sophia  D.  Bacon,  deceased,  remaining  unadmln- 
istered  at  the  time  of  the  appointment  of  the  adminis- 
trator de  bonis  non.  As  such  it  was  not  included  within 
the  letters  of  administration  issued  to  him.  By  the  express 
terms  of  the  statute  an  administrator  de  bonis  non  is  ap- 
pointed to  administer  upon  '^the  goods  remaining  unad- 
ministered,"  and  he  has  no  warrant  to  disturb  the  lawful 
acts  of  the  administrator  whom  he  succeeds. 

The  plaintiff  insists  that  the  defendant  Warburton  has 
no  such  interest  in  this  real  property  as  to  permit  him 
to  question  the  right  of  the  administrator  de  bonis  nan 
to  its  possession.  He  argues  that  the  sale  of  the  property 
under  the  execution  issued  upon  the  judgment  against  E. 
G.  Bacon  could  pass  no  title  to  any  property  of  the  estate, 
and  hence  is  void.  Yonley  v.  Lavender^  21  Wall.  276,  is 
cited  in  support  of  this  contention.  In  that  case  it  ap- 
peared that  one  Du  Bose,  having  lands  in  the  state  of 
Arkansas,  died  in  October,  1869,  and  that  a  certain  Halle- 
burton  was  appointed  the  administrator  of  his  estate. 
Halleburton  did  nothing  in  the  way  of  discharging  his 
duty,  and  afterwards  Lavender  was  appointed  adminis- 
trator de  bonis  non,  and  proceeded  to  administer  upon  the 

16—23  WASH. 


242  GRIFFIN  V.  WARBURTON. 

Opinion  of  the  Coort—  Fullbbton,  J.         [23  Wash. 

property.  Thereafter  one  Gautier,  a  citizen  of  Louisiana, 
brought  suit  in  the  federal  court  against  Lavender,  as  ad- 
ministrator, upon  a  debt  contracted  by  Du  Bose,  obtained 
judgment  against  Lavender,  and,  at  a  sale  under  an  exe- 
cution issued  on  this  judgment,  Yonley  bought  certain 
lands  belonging  to  the  estate.  Shortly  thereafter  Lavender 
brought  an  action  of  ejectment  to  dispossess -the  adminis- 
trator. The  courts  of  Arkansas  held  that  the  effect  of  the 
judgment  was  to  establish  the  debt  as  a  claim  against  the 
estate,  but  that  the  property  of  the  estate  could  not  be  sold 
thereon  under  a  writ  of  execution,  and  denied  the  right  of 
Lavender  to  recover  the  property.  The  judgment  was 
affirmed  by  the  supreme  court  of  the  United  States  in  the 
case  cited.  It  is  apparent  that  the  rule  announced  in  that 
case  has  no  application  to  the  facts  presented  in  the  case  at 
bar.  Here  the  judgment  was  obtained  against  Bacon  in  his 
lifetime  on  his  individual  debt,  which  was  nowise  connect- 
ed with  the  estate,  and  his  interest  only  in  the  real  property 
belonging  to  the  estate  was  sold  under  the  writ  of  execution 
issued  thereon.  By  that  sale  Warburton  could  acquire  only 
such  rights  in  the  real  property  as  Bacon  had  therein, 
namely,  a  right  to  an  undivided  half  of  the  lot  in  question, 
subject  to  the  debts  of  the  community,  and  the  costs  and 
charges  of  administration.  But  whether  this  sale  was  valid 
or  invalid  is  not  now  an  open  question.  The  acquiescence 
of  E.  G.  Bacon  in  the  sale,  and  judgment  in  tlie  case  of 
Warbwton  v.  White,  conclusivelv  establishes  the  title  of 
Warburton  to  the  property  against  all  persons  who  have  a 
right  to  question  that  title.  The  administrator  de  bonis  non 
may  dispute  Warburton's  right  to  the  possession,  but,  if  the 
property  was  subject  to  administration  by  him,  Warburton 
at  the  conclusion  of  such  administration  would  have  the 
right  to  have  such  interest  as  Bacon  formerly  had  in  the 
property  distributed  to  him.     As  between  the  owners  of 
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the  legal  title  to  the  property  he  stands  in  the  place  of 
Bacon^  and  has  all  the  rights  therein  that  Bacon  had  as 
a  member  of  the  community.  The  case  of  Hears  v.  La- 
mona,  17  Wash.  148  (49  Pac  261),  dted  by  the  plaintiff, 
does  not  contravene  this  principle.  The  facts  of  that  case 
necessary  to  be  stated  in  order  to  point  out  the  distinction 
are  too  involved  and  would  require  too  much  space  to 
justify  our  repeating  them  here,  and  we  shall  not  attempt 
to  do  so.  The  point  decided,  however,  is  clearly  stated 
in  the  syllabus  as  follows : 

'^While  the  vested  interest  in  an  estate  of  a  devisee 
having  a  future  right  of  possession,  but  no  beneficial  inter- 
est meanwhile,  may  be  reached  by  his  creditors,  yet  where 
an  action  in  the  nature  of  a  creditor's  bill  is  brought  for 
the  purpose  of  subjecting  such  vested  interest  to  the  lien 
of  a  judgment,  the. court,  in  ordering  sale  of  his  interest 
in  the  estate,  is  warranted  in  decreeing  that  sale  be  post- 
poned until  his  intangible  interest  is  reduced  to  possession, 
when  it  appears  that  an  immediate  sale  would  cause  an 
inequitable  sacrifice  of  his  property,  and  that  the  creditor 
woiild  be  compelled  to  wait  but  a  few  years  in  consequence 
of  such  postponement. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded  with  instructions  to  enter  judgment  for 
the  defendant. 

DuBTBAR,  C.  J.,  and  Reavis  and  Anders,  J»T.,  concur. 
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[No.  3890.     Decided  NoTember  16,  1900.] 

W.  R.  Stueoiss,  Appellant,  v.  Gobham  P.  Dakt  et  aL, 
DefendantSj  John  Ellinges^  Respondent. 

JUDGMENT — ^VACATION — PBOCSDUBB — ^MOTION. 

Where  a  defendant  eeeks  to  have  a  Judgment  vacated 
because  It  appears  on  the  face  of  the  record  that  no  service  of 
summons  was  made  upon  him,  his  application  therefor  is  gov> 
emed  by  Bal.  Code,  §  4880,  which  provides  that  if  the  summons 
is  not  served  personally  on  the  defendant,  he  may,  on  applica* 
tion  and  sufficient  cause  shown,  be  allowed  to  defend  after 
Judgment,  within  one  year  after  its  rendition,  on  such  terms  as- 
may  be  Just;  and  such  application  may  properly  be  made  by 
motion  and  served  in  the  manner  prescribed  for  the  servlce- 
of  motions;  and  the  defendant  is  not  compelled  to  resort  to  the 
procedure  prescribed  by  Bal.  Code,  IS  6156,  5157,  when  it  is- 
sought  to  vacate  a  Judgment  under  the  provisions  of  |  5153,  Id. 

APPXAJL— OBDER     QUASHING     WBIT      OF    EXECUTION — ^ICATTEBS    EE- 
VIEWABLX. 

The  provisions  of  Bal.  Code,  §  6500,  subd.  7,  which  allow  an. 
appeal  from  any  final  order  made  after  Judgment,  which  affects 
a  substantial  right,  which  appeal  shall  bring  up  for  review  any 
previous  order  in  the  same  action  which  involves  the  merits 
and  necessarily  affects  the  order  appealed  from,  does  not 
authorize  the  review  of  an  order  vacating  a  Judgment,  when 
the  appeal  is  from  an  order  quashing  a  writ  of  execution  which 
had  been  issued  on  the  vacated  Judgment. 

MOTION  TO  VACATE  JUDGMENT — 8EBVICE  UPON  ATTOBNSTS. 

Under  the  statutes,  and  practice  of  this  state,  the  authority 
of  an  attorney  to  represent  his  client  does  not  cease  with  the 
rendition  of  judgment  merely,  but  continues  until  he  has 
obtained  for  his  client  a  judgment  not  subject  to  vacation  on 
motion  for  any  of  the  causes  especially  provided  by  statute  or 
recognized  by  well  established  practice;  and  consequently  an 
application  for  the  vacation  of  a  judgment  for  want  of  personal 
service  on  defendant  may  be  served  on  the  attorney  of  the- 
adverse  party,  instead  of  the  party  himself,  the  only  exception 
thereto  falling  under  the  express  provisions  of  Bal.  Code,  f 
5153,  sub-divisions  2-7,  which  require  service  upon  the  party 
whose  judgment  is  attacked  the  same  as  in  original  actions. 


8TUEGI88  ▼.  DART.  245 

Not.  1900.1       Opinion  of  the  Court  —  Fullbbton,  J. 

CAMS — ^WHEN  A88IGNEE  OF  JUDOMXNT  BOUKD— PARTY  IN  INTEBX8T. 

Where  the  executor  of  an  estate  has  obtained  a  Judgment 
for  its  benefit,  which  has  afterwards  been  assigned  by  him  on 
distribution  of  the  estate  to  the  sole  devisee,  such  assignee  of 
the  Judgment  does  not  stand  in  the  position  of  a  subsequent 
purchaser,  but  he  at  all  times  held  the  equitable  title  and  the 
■action  was  prosecuted  for  his  benefit,  hence  service  of  a  motion 
to  vacate  the  Judgment  made  on  the  attorneys  of  the  executor  is 
binding  on  the  devisee. 

OBDEB   VACATING    JUDGMENT— COLLATERAL    ATTACK. 

The  action  of  the  court  in  vacating  an  entire  Judgment  for 
the  foreclosure  of  a  mortgage,  on  the  motion  of  a  party  whose 
interest  aftected  only  a  part  of  the  real  property  included  within 
the  mortgage,  is  properly  reviewable  on  appeal  from  the  order 
cf  vacation,  and  cannot  form  a  basis  for  collateral  attack. 
< 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leaisdsb  H.  Prathsb,  Judge.     Affirmed. 

Hyde  &  Dawson,  for  appellant. 

■ 

Crow  &  WiUiama,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLi-EBTON,  J. — ^In  November,  1896,  one  Homer  J. 
Shinn,  as  executor  of  the  estate  of  Edwin  K.  Sturgiss, 
deceased,  began  an  action  in  the  superior  court  of  the 
county  of  Spokane  to  reform  and  foreclose  a  mortgage 
executed  by  Oorham  F.  Dart  and  wife  to  Edwin  K.  Stur- 
giss upon  certain  real  property  in  that  county,  making 
defendants  in  the  foreclosure  action  the  respondent  John 
Ellinger,  and  others.  Summons  was  duly  issued  and 
served  upon  certain  of  the  defendants  personally,  and  a 
purported  service  by  publication  was  made  on  Ellinger. 
On  February  19, 1897,  default  was  taken  against  all  of  the 
defendants,  and,  after  proof  of  the  amoimt  due  upon  the 
mortgage,  a  judgment  of  foreclosure  was  entered  in  ac- 
cordance with  the  prayer  of  the  complaint.  In  March 
following,  the  executor,  Shinn,  filed  his  final  account  with 
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the  estate  of  Edwin  K.  Sturgiss^  which  upon  hearing  was 
approved  by  the  court,  and  the  executor  was  directed  to 
distribute  the  property  in  his  hands  to  the  appellant,  W. 
R.  Sturgiss,  who  was  the  sole  devisee  under  the  will  of 
Edwin  E.  Sturgiss.  This  the  executor  did,  making  a 
formal  written  assignment  to  Sturgiss  of  the  judgment 
of  foreclosure  above  referred  to,  and  was  afterwards  dis- 
charged from  any  further  duty  as  executor.  In  October 
following,  the  respondent,  EUinger,  appeared  by  counsel 
and  moved  to  vacate  and  set  aside  the  judgment  entered 
against  him,  and  for  leave  to  appear  and  defend  the  action. 
This  motion  was  based  on  the  grounds  that  the  court  was 
without  jurisdiction  of  his  person,  or  jurisdiction  to  enter 
a  valid  judgment  of  foreclosure  of  his  interests  in  the  real 
property  described  in  the  mortgage,  for  the  reason  that 
the  summons  had  not  been  served  upon  him,  and  he  had  not 
had  his  day  in  court.  The  motion  was  accompanied  by  an 
affidavit  of  merits,  and  an  answer  showing  on  its  face 
a  valid  defense  to  the  cause  of  action  set  out  in  the  com- 
plaint. The  motion,  affidavit,  and  answer  were  served 
upon  the  attorneys  of  record  in  the  foreclosure  action, 
but  were  not  served  upon  either  Shinn  or  Stui^iss.  Sub- 
sequently, and  after  notice  had  been  given  the  attorneys 
of  record,  the  motion  was  called  for  hearing,  whereupon 
the  court  granted  the  same,  and  entered  an  order  vacating 
and  setting  aside  the  judgment  of  foreclosure  and  per- 
mitting the  respondent  to  file  his  answer.  Neither  Shinn, 
Sturgiss,  nor  the  attorneys  appeared  at  this  hearing.  The 
respondent  thereupon  served  upon  Shinn  and  the  attorneys 
notice  of  the  order  of  the  court  vacating  the  decree,  and  of 
the  filing  of  the  answer.  After  the  time  for  replying  to 
the  new  matter  contained  in  the  answer  had  expired,  the 
respondent  served  on  Shinn  and  the  attorneys  a  motion 
for  default,  together  with  a  notice  of  the  time  when  it 
would  be  called  for  hearing.    No  appearance  having  been 
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made  in  response  to  this  notice,  the  court  at  the  time  fixed 
in  the  notice  granted  the  motion,  and,  after  hearing  evi- 
dence on  the  matter  alleged  in  the  answer,  found  that  the 
indebtedness  originally  secured  by  the  mortgage  had  been 
paid,  that  the  respondent  was  the  owner  of  a  part  of  the 
real  property  described  therein,  and  entered  a  judgment 
quieting  his  title  thereto.  This  judgment  was  entered 
November  19,  1897.  In  April,  1899,  the  appellant,  Stnr- 
gisB,  procured  the  clerk  of  the  court  to  issue  an  execution 
and  order  of  sale  on  the  judgment  of  foreclosure  originally 
entered,  which  the  court,  on  the  application  of  respondent, 
ordered  recalled  and  quashed.  This  appeal  is  from  the 
last  mentioned  order. 

The  appellant  first  contends  that  the  order  of  the  court 
which  vacated  and  set  aside  the  judgment  of  foreclosure 
and  the  subsequent  judgment  entered  in  favor  of  the  re- 
spondent are  nullities,  because  the  procedure  followed  by 
respondent  was  insuiBcient  to  give  the  court  jurisdiction 
to  act  in  the  premises.  He  argues  that  the  application  to 
vacate  the  judgment  was  based  upon  the  cause  specified 
in  subdivision  2  of  §  6168  of  the  Code  (BalHnger's),  and 
hence  is  governed  by  the  procedure  prescribed  by  §§  5156 
and  6157  thereof ;  that  inasmuch  as  these  sections  require 
that  an  application  to  vacate  a  judgment  for  the  cause  men- 
tioned in  subdivision  2  must  be  made  by  petition,  verified 
by  afSdavit,  setting  forth  the  judgment,  the  facts  or  errors 
constituting  a  cause  to  vacate  it,  and,  if  the  moving  party 
ia  defendant,  the  facts  constituting  a  defense  to  the  actibii, 
and  further  require  that  the  adverse  party  must  be  brought 
into  court  in  the  same  way,  and  on  the  same  notice  as  to 
time  and  mode  of  service,  as  in  an  original  action,  a  trial 
court  is  without  power  to  vacate  a  judgment  for  this  cause 
on  motion,  and  cannot  acquire  jurisdiction  of  the  plaintiff 
in  the  action  by  any  other  manner  or  form  of  service  than 
that  required  by  the  Code  for  the  commencement  of  an 
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original  action.  If  it  were  conceded  that  the  cause  for 
which  the  respondent  sought  to  have  the  judgment  vacated 
was  that  specified  by  the  subdivision  of  the  section  of  the 
Code  cited,  it  could  not  well  be  disputed  that  the  conten- 
tion made  is  sound.  Subdivision  2,  of  §  5153  of  the  Code, 
however,  refers  back  to  the  cause  for  vacating  judgments 
prescribed  in  §  4880,  which  provides  that  if  the  summons 
is  not  served  personally  on  the  defendant — that  is  to  say, 
is  served  by  publication  or  some  other  mode  provided  for 
substituted  service — he  may  at  any  time  after  judgment 
and  within  one  year,  on  such  terms  as  may  be  just  and  for 
sufficient  cause  shown,  be  allowed  to  defend  the  action. 
The  judgment  the  statute  here  refers  to,  and  which  is 
required  to  be  attacked  in  this  particular  way,  is  a  judg- 
ment entered  after  a  proper  and  regular  service  of  sum- 
mons made  by  some  of  the  modes  prescribed  by  statute, 
other  than  a  personal  service,  and  one  valid  and  binding 
on  the  defendant  so  long  as  it  remains  on  the  records  of  the 
court  not  vacated,  reversed,  or  satisfied.  The  statute  also 
contemplates  an  application  based  upon  causes  dehors 
the  record, — not  such,  perhaps,  as  would  authorize  a  va- 
cation as  a  matter  of  strict  right,  but  such  as  appeal  to 
natural  justice  and  the  conscience  of  the  court;  for  ex- 
ample, a  case  where  a  judgment  has  been  entered  on  a 
cause  of  action  to  which  the  defendant  has  a  meritorious 
defense,  and  he  has  in  fact  had  no  actual  notice  and  no 
opportunity  to  present  his  defense.  But  the  statute  has 
no  reference  to  the  vacation  of  a  judgment  entered  upon 
an  attempted  service  of  summons  void  on  its  face,  or, 
what  is  the  same  thing,  to  a  judgement  entered  without 
the  service  of  summons  at  all.  Such  a  judgment  is 
in  legal  effect  no  judgment.  No  rights  are  acquired  or 
divested  by  it.  It  can  neither  bind  nor  bar  anyone.  And 
a  court  of  general  jurisdiction  can,  by  virtue  of  its  inhe- 
rent powers  and  without  the  aid  of  statutes,  dear  its 
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records  of  such  a  judgment^  no  matter  in  what  form  or  in 
what  manner  the  application  to  it  to  do  so  is  made.  The 
application  of  the  respondent,  as  we  have  shown,  was 
based  on  this  latter  ground.  He  asked  to  have  the  judg- 
ment vacated  because  it  appeared  on  the  face  of  the  rec- 
ord that  no  'service  of  summons  was  made  upon  him. 
As  such  his  application  did  not  fall  within  the  causes 
for  vacating  judgments  enumerated  in  §  5153  of  the 
Code.  It  was  therefore  properly  made  by  motion  (Code, 
§  5080a),  and  could  be  served  in  the  manner  prescribed 
for  the  service  of  motions. 

The  appellant  next  contends  that  the  trial  court  erred 
in  holding  that  the  record  shows  the  judgment  of  fore- 
<5losure  to  be  invalid,  and  that  this  question  is  before  us 
for  review.  He  insists  (1)  that  his  appeal  brings  up  for 
review  the  order  vacating  the  judgment  by  virtue  of 
subdivision  7,  of  §  6500  of  the  Code,  which  provides 
that  an  appeal  from  any  final  order  made  after  judgment 
brings  up  for  review  any  previous  order  in  the  same  ac- 
tion or  proceeding  which  involves  the  merits  and  neces- 
sarily affects  the  order  appealed  from;  and)  (2)  if  this 
be  not  so,  it  is  before  us  because  the  order  vacating  the 
judgment  was  made  without  notice  to  him,  and  conse- 
quently he  may  question  its  validity  in  any  proceeding 
where  the  order  is  invoked  to  deny  to  him  the  ri^ts 
he  acquired  by  reason  of  the  judgment. 

As  to  the  first  branch  of  the  contention,  while  the  lan- 
guage of  the  section  of  statute  cited  is  general,  we  cannot 
think  it  can  be  so  construed  as  to  permit  an  appeal  from 
an  order  quashing  a  writ  of  execution  issued  on  a  vacated 
judgment  to  bring  before  this  court  for  review  the  order 
vacating  the  judgment.  Indeed,  if  the  argument  be 
sound,  slight  consideration  will  show  that  the  principle 
involved  must  apply  to  all  orders  made  in  a  cause  which 
in  any  way  affected  the  final  judgment  entered,  and  would 
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allow  a  review  of  any  judgment  by  the  simple  process  of 
resisting  an  execution  issued  on  that  judgment  and  ap- 
pealing from  the  order  of  the  court  permitting  the  writ 
to  issue.  This^  it  is  needless  to  add,  would  render  nuga- 
tory  the  statute  limiting  the  time  within  which  appeals 
must  be  taken  to  this  court,  which  certainly  cannot  have 
been  the  intention  of  the  legislature  when  it  enacted  the 
section  in  question.  The  previous  order  referred  to  by 
the  statute  must,  we  think,  be  one  made  in  the  course  of 
the  particular  proceeding  leading  up  to  the  final  order 
appealed  from,  and  that  it  can  have  no  reference  to  orders 
made  in  other  and  different  proceedings  which  may  be 
appealed  from  directly  or  indirectly  by  an  appeal  from 
the  final  judgment,  although  made  in  the  same  action. 
The  second  branch  of  the  contention  presents  a  more 
difficult  question.  The  order  vacating  the  judgment  re- 
cites in  what  manner  and  upon  whom  the  motion  to  vacate 
the  judgment  was  served,  thus  leaving  no  room  for  the  pre- 
sumption which  ordinarily  obtains  in  favor  of  the  judg- 
ments of  courts  of  superior  and  general  jurisdiction^ 
namely,  that  the  service  of  the  process  necessary  to  bring  a 
party  before  the  court  was  regularly  made,  unless  the 
contrary  appears  on  the  face  of  the  record.  This  recital 
shows  the  motion  to  have  been  served  upon  the  attorney 
of  record  appearing  for  the  plaintiff  in  the  action,  and 
the  appellant  insists  that  the  attorneys  cease  to  represent 
the  parties  after  judgment,  and  hence  notice  to  them  is 
in  effect  no  more  than  notice  to  strangers  to  the  record, 
and  is  insufficient  lo  bring  the  parties  before  the  court. 
But,  whatever  may  have  been  the  rule  of  the  common  law, 
it  is  not  the  rule  under  the  present  practice  that  the  at- 
toniey's  authority  to  represent  his  client  after  the  entry 
of  judgment  ceases  for  all  purposes.  By  the  express 
terms  of  the  statute  a  variety  of  motions  attacking  the 
judgment  can  be  made,  notice  of  which  may  be  given  the 
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attorney.  For  example,  by  §  6503,  Bal.  Code,  the  notice 
of  appeal  may  be  served  on  the  attorney  of  the  prevailing 
party;  so  by  §  5156  a  motion  to  vacate  a  judgment  op 
order  for  mistakes  or  omissions  of  the  clerk,  or  irregu- 
larity in  obtaining  the  judgment  or  order,  may  be  served 
upon  the  attorney;  so  the  attorney  for  the  adverse  party 
may  be  served  where  the  judgment  is  sought  to  be  vacated 
for  the  causes  enumerated  under  the  first  subdivision  of  § 
6153  of  the  Code;  and  it  is  the  almost  uniform  practice 
to  serve  the  attorney  where  the  judgment  is  sought  to  be'va- 
cated  on  the  ground  of  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  permitted  by  §  4953.  In  fact,  aside  from 
the  causes  enumerated  in  subdivisions  2,  4,  5,  6  and  7 
of  §  6153,  the  Code  expressly,  or  impliedly  by  its  general 
terms,  in  aU  cases  where  the  attack  on  a  judgment  is  made 
on  statutory  grounds,  permits  the  notice  thereof  to  be 
served  on  the  attorney  of  record  of  the  party  in  whose 
favor  the  judgment  was  rendered.  Whether  there  is  any 
reason  for  the  enumerated  exceptions,  it  is  not  necessary  < 
here  to  consider.  The  true  reason,  however,  might  per- 
haps be  found  in  the  fact  that  the  excepted  cases  provide 
for  the  vacation  of  judgments  for  causes  of  an  equitable 
nature  arising  dehors  the  record,  which,  as  we  have  said, 
do  not  authorize  a  vacation  as  a  matter  of  strict  right. 
Further  evidence  that  the  Code  did  not  intend  that  the 
attorney's  authority  ceased  on  the  entry  of  the  judgment 
is  found  in  the  fact  that  he  is  empowered  to  issue  exe- 
cution upon  a  judgment,  receive  the  proceeds  thereof^ 
and  satisfy  the  judgment  of  record.  §  4766.  From  this 
it  would  seem  that  the  statute  intended  that  the  attomeVs 
authority  to  represent  his  client  does  not  cease  until  he 
has  obtained  for  him  a  judgment  not  subject  to  vacation 
on  motion  for  any  of  the  causes  especially  provided  fo- 
therein,  or  for  causes  recognized  by  well  established  prac- 
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tice.  It  is  certainly  not  the  understanding  of  either  the 
client  or  the  attorney  that  the  services  of  the  attorney 
in  an  action  are  ended  when  he  simply  obtains  a  judg- 
ment which  can  be  so  set  aside.  He  is  employed  to  obtain 
a  judgment  permanently  effectual  for  its  purpose^  and  hia 
duty  to  his  client  ought  not  to  be  held  to  have  ceased  until 
he  has  accomplished  the  object  for  which  he  was  employed. 
This  principle  has  been  announced  in  some  well  consid- 
ered cases.  In  Branch  v.  Walker,  92  N.  C.  87,  it  was 
said: 

^'But  it  is  said  that  the  plaintiffs  having  obtained 
judgment,  for  want  of  an  answer,  the  relation  of  the 
counsel  to  the  action  ceased,  so  that  he  had  no  further 
connection  with  or  control  over  it,  and,  therefore,  notice 
to  him  was  not  sufficient.  We  do  not  think  so.  The 
action  in  this  case  was  not  completely  ended  when  the 
judgment  was  obtained.  A  variety  of  motions  might, 
in  the  order  of  procedure,  be  made  in  respect  to  the  judg- 
ment. A  motion  might  be  made  to  set  it  aside  for  alleged 
.irregularity.  So  a  motion  might  be  made  at  any  time 
within  twelve  months  to  set  it  aside,  because  of  mistake, 
surprise  or  excusable  neglect.  There  might  be  a  motion 
to  modify  the  provisions  of  the  judgment^  or  as  to  the 
character  of  the  execution,  in  a  case  like  this,  or  like 
motions  might  be  made,  some  of  them  at  a  subsequent 
term,  'isome  of  them  in  vacation.  The  course  of  the  law 
and  the  progress  of  the  action  contemplate  that  such 
motions  may  be  made  after  judgment.  Surely  neither 
the  client  nor  the  counsel  in  an  action  would  ever  agree 
that  the  counsel's  services  in  it  were  ended  Vfhen  he  sim- 
ply obtained  a  judgment  thus  open  to  attack.  It  has  been 
held,  in  many  cases,  that,  in  actions  to  recover  money, 
the  coimsel  might  give  directions  in  respect  to  the  ex- 
ecution, and  give  receipt  for  the  money  when  collected. 
It  may  be  said,  generally,  that  the  relation  of  the  counsel 
to  the  action  does  not  cease,  in  any  case,  until  the  judg- 
ment in  the  court  where  it  is  pending  is  consummated; 
that  is,  made  permanently  effectual  for  its  purpose,  as 
contemplated  by  law.     In  this  case,  we  are  sure  that 
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neither  the  client  nor  the  counsel  contemplated  that  the 
latter'a  work^  as  counsel,  was  done,  until  the  judgment 
should  he  made  effectual.  The  action  was  not  ended  when* 
the  judgment  was  entered.  The  record  stood  open  for  mo- 
tions like  the  one  before  us,  and  other  motions  that  might 
be  made ;  and  it  was  the  duty  of  the  counsel  to  give  them 
attention,  when  made,  as  occasion  might  require,  until 
it  should  be  ended,  ^(dion  v.  Bugg,  PhiL  98 ;  Rogers  v. 
McKemie,  81  N.  C.  164.*' 

In  Beach  v.  Beach,  6  Dak.  371  (43  N.  W.  701),  it  was 

said : 

^^The  general  rule  undoubtedly  is,  that  the  power  of  an 
attorney  under  a  general  retainer  expires  when  judgment 
is  finally  rendered,  for  usually  there  no  longer  exists  any 
occasion  for  his  services.  The  judgment  is  the  final  deter- 
mination of  the  matters  about  which  the  attorney  was  re- 
tained. Macbeath  v.  Cooke,  1  Moore  &  P.  513.  But  this 
is  not  so  for  every  purpose,  for  at  the  common  law  the 
attorney's  power  was  supposed  to  continue  a  sufficient 
length  of  time  after  entry  of  judgment  to  permit  him, 
where  successful,  to  issue  execution,  and  until  such  action 
as  might  be  necessary  for  the  collection  and  satisfaction  of 
the  judgment.  Gilb.  Ex'ns.  93.  This  rule  has  become  a 
part  of  the  statute  law  of  this  territory  to  such  an  extent 
that  the  attorney  of  record  for  the  successful  party  may 
at  any  time  collect  the  judgment  and  execute  satisfaction 
therefor,  §  5107,  Comp.  Laws.  So  after  final  judgment, 
if  appeal  be  taken  or  writs  of  error  brought,  the  employ- 
ment  of  the  attorney  of  record,  in  the  absence  of  special 
notice  indicating  the  contrary,  is  presumed  to  have  con- 
tinued, and  the  statute  provides  that  notice  shall  be  served 
upon  them  in  such  case.  §  5336,  id.  This  was  also  the 
rule  before  the  Code.  If  the  judgment  be  entered  irregu- 
larly, shall  not  the  attorney  whose  duty  it  was  to  enter 
it  properly  be  served  with  notice  of  motion  that  it  be  cor- 
rected ?  It  would  seem  that  he  more  than  any  other  per- 
son, even  the  party  himself,  is  the  one  that  ought  to  be 
notified;  for,  having  been  attorney  of  record,  and  con- 
ducted the  matters  to  a  conclusion,  he  is  best  able  to 
resist  any  attack  upon  it." 
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See,  also,  Doane  v.  Glenn,  1  Colo,  464 ;  Miller  v.  MUr 
lev,  37  How.  Pr.  1 ;  Manning  v.  Hayden,  5  Sawy.  360 ; 
Lee  V.  Brown,  6  Johns.  132. 

It  is  true  that  a  motion  to  vacate  and  set  aside  a  judg^ 
ment  for  the  reason  that  it  is  void  is  not  a  ground  of 
attack  for  which  direct  authority  can  be  found  in  the 
Code.  It  is,  however,  a  ground  of  attack  recognized  by  the 
well  established  practice,  and  is  also  a  direct  atack  on  the 
judgment.  It  is  a  proceeding  in  the  cause  not  required 
to  be  brought  by  the  service  of  original  process,  and  f  aUa 
within  the  rule  permitting  service  to  be  made  on  the 
attorney  of  record.  This  being  true,  this  court  is  without 
power  in  this  proceeding  to  review  the  order.  Having 
been  made  after  due  notice  to  the  parties,  it  is  not  void  for 
want  of  jurisdiction,  and  is  binding  on  the  appellant, 
even  though  it  may  have  been  erroneous. 

The  appellant  further  contends  that  he  is  an  assignee 
of  the  judgment,  and,  whatever  the  rule  may  be  as  to  the 
original  plaintiff,  the  attorney  of  record  of  that  plaintiff 
cannot  be  held  to  be  his  representative.  But,  we  think, 
the  appellant  has  mistaken  his  relation  to  the  judgment. 
He  is  not  its  assignee  in  a  legal  sense,  but  is  a  legatee 
thereof,  and  takes  title  by  virtue  of  the  will  of  Edwin 
K.  Sturgiss,  and  not  as  a  purchaser  from  the  executor. 
Whatever  force  his  contention  might  have  were  he  a  sub- 
sequent purchaser,  it  cannot  avail  him,  because  of  this 
fact.  The  action  was  prosecuted  for  his  benefit,  and  he 
at  all  times  had  the  equitable  title  to  the  property.  The 
relation  of  the  attorneys  to  the  oause  did  not  change  by 
his  succession  to  the  legal  title. 

Lastly,  it  is  urged  that  the  interest  of  the  respondent 
affected  only  a  part  of  the  real  property  included  within 
the  mortgage,  and  the  court  should  have  permitted  a  sale 
of  that  part  in  which  the  respondent  had  no  interest.    It 
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is  too  late  for  the  appellant  to  urge  this  objection.  By  the 
order  of  the  court  the  entire  judgment  was  vacated.  If 
this  was  an  irregularity  at  aU,  it  was  one  which  was 
presented  for  the  consideration  of  the  court  at  the  time 
of  making  the  order.  It  must  therefore  be  corrected 
by  some  appellate  or  correctory  proceeding,  and  cannot 
form  a  basis  for  a  successful  collateral  attack. 
The  order  appealed  from  is  affirmed. 

DuNBAB,  C.  J.,  and  Reavis,  J.,  concur. 

ANDKRBy  J.,  not  sitting. 


[No.  8718.    Decided  NoTember  15.  1900.] 

John  Banahan,  Respondent,  v.  H.  C.  Gibbons    et  al.. 

Appellants, 

APPKAIi — ^BECOBD — ^NOTICE    OF    APPXAL — ^PBSSUICPTIONB. 

When  It  is  manifest  from  tlie  entire  record  that  notice  of 
appeal  has  been  duly  given  in  open  court,  the  fact  that  the 
clerk's  entries  recite  that  appellants  gave  notice  in  open  court 
that  they  "Intended  to  appeal"  will  be  presimied  as  inadver- 
tently  entered. 


The  presumption  arises  from  the  fact  that  entry  of  a  notice 
of  appeal  has  been  made  that  the  clerk  was  directed  by  the 
court  to  make  it,  and  it  is  unnecessary  for  the  record  to  recite 
that  the  clerk  was  so  directed. 

CXCXPnONS^—BXTTFICIXNCT    OF. 

An  exception  to  findings  of  fact,  specifying  them  by  number, 
is  a  sufficient  compliance  with  the  statutory  requirement  (BaL 
Ck>de,  I  5052)  that  a  party  excepting  must  specify  the  part  or 
parts  excepted  to;  and  the  fact  that  the  party  excepting  used 
the  word  "objection"  instead  of  "exception/'  is  immaterial, 
when  the  context  makes  it  evident  that  he  was  urging  an  ex- 
ception to  the  findings. 


88  2551 

26  8| 

28  265 

2a  256 

ao  60 

23  255 

84  177 

36  657 


256  RAN  AH  AN  ▼.  GIBBONS. 


Opinion  of  the  Court— Whitb,  J.  [28  Wash. 


BAlfX. 

Where  exceptions  to  findings  of  fact  and  conclusions  of  law 
were  duly  made  in  open  court  and  taken  down  by  the  coart 
stenographer,  but  through  oversight  were  not  filed  or  noted  oil 
the  margin  or  at  the  foot  of  the  decision  by  the  judge,  as 
required  by  Hal  Code,  §  6062,  it  is  within  the  power  of  the  court, 
by  nunc  pro  iuno  order,  to  direct  their  filing  and  attaching  to 
the  findings  as  of  the  date  of  the  findings. 

ASSIOmiENTB  OF  ERBOB. 

An  assignment  of  errors  is  sufficient  when  there  can  be 
gathered  therefrom  the  points  upon  which  the  appellant  relies 
for  a  reversal. 

FINDINGS  BY  COURT— CONCLUSIVSNXSS. 

Although  the  evidence  may  be  confilcting,  the  findings  of 
the  trial  court  will  not  be  allowed  to  control,  when  they  are 
opposed  by  a  clear  preponderance  of  the  evidence,  or  where 
the  overwhelming  weight  of  the  evidence  Is  in  favor  of  the 
appellant. 

CONTBACTS — ^lOTTUJU:.  ASSSNT  NXCB88ABT. 

A  proposition  by  appellant  that,  if  respondent  and  a  third 
party  would  buy  certain  mining  claims  and  allow  him  a  fourth 
Interest  therein,  he  would  give  respondent  a  fourth  interest  in 
all  other  claims  located  by  him,  would  not  constitute  a  contract 
until  assented  to  by  such  third  party;  and,  where  a  claim  was 
located  by  appellant  between  the  date  of  his  proposition  and 
the  date  of  its  acceptance  and  execution  by  the  parties  to 
whom  it  was  made,  respondent  would  not  be  entitled  to  any 
Interest  therein. 

Appeal  from  Superior  Court,  Stevens  County. —  Hon. 
William  E.  Richardson,  Judge.     Reversed. 

S.  &  J.  W.  Douglas  and  Forster  &  Wakefield  (W.  M. 
Murray,  of  counsel),  for  appellants. 

F.  T.  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  respondent  brought  this  action  in 
the  court  below  against  H.  C.  Gibbons,  Bruce  White,  P. 
Bums  and  G.  W.  Walker,  to  recover  an  undivided  one- 
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fourth  interest  in  a  certain  mining  daim,  named  the 
"First  Thought,"  situated  in  Stevens  county,  and  which 
was  located  by  the  defendants,  Gibbons  and  Walker,  Qn 
the  14th  day  of  August,  1898.  It  is  alleged  in  the  com- 
plaint that  the  defendants  Gibbons  and  Walker  have 
made  a  contract  to  sell  the  claim  to  White  and  Bums, 
who  are  allied  to  have  contracted  for  the  purchase  of 
the  claim,  with  full  notice  and  knowledge  of  the  plaintiff's 
rights  in  the  claim.  The  case  was  tried  before  the  court. 
When  the  trial  was  concluded,  the  action  was  dismissed 
as  to  the  defendants  Bums  and  Walker.  A  decree  was 
entered  in  favor  of  the  respondent,  in  which  it  was  ad- 
judged that  the  respondent  was  the  owner  of  an  undivided 
one-fourth  of  said  mining  claim,  and  that  said  Gibbons 
execute  a  deed  therefor  to  the  respondent,  and  in  default 
thereof  the  clerk  of  the  court,  as  commissioner,  execute 
and  deliver  such  deed,  and  that  the  respondent  hold  such 
interest  free  from  any  claim  of  the  defendant  White. 
This  appeal  is  prosecuted  by  Gibbons  and  White. 

The  respondent  moves  the  court  to  dismiss  the  appeal 
and  aiBrm  the  judgment  (1)  because  no  notice  of  appeal 
has  been  given  within  the  time  or  in  the  manner  provided 
by  law;  (2)  because  no  exceptions  have  been  taken  to  the 
findings  of  fact  and  conclusions  of  law  in  the  manner 
provided  by  statute;  (3)  because  the  appelltints'  brief 
contains  no  assignment  of  errors  as  provided  by  rules 
eight  and  twelve  of  this  court.  On  April  20,  1900,  at  the 
dose  of  the  trial  in  this  cause,  the  following  entry  was 
made  by  the  clerk  in  the  coilrt  records : 

**The  court,  being  fully  advised,  finds  for  plaintiff, 
and  renders  judgment  for  plaintiff  as  against  Gibbons, 
and  his  rights  to  bo  protected  as  against  White.  Action 
as  to  Walker  dismissed.     To  which  ruling  the  defendants 

cepted  in  open  court.    Exception  allowed,  and  defend- 
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ants  in  open  court  gave  notice  that  they  intended  to  ap- 
peal to  the  supreme  court  of  Washington  from  said  judg- 
ment.'* 

The  statement  of  f  acts^  certified  by  the  judge  who  tried 
the  cause,  shows  that  at  the  close  of  the  trial  the  defend- 
ants excepted  and  gave  notice  in  open  court  of  an  appeal 
to  the  supreme  court.  On  April  21,  1900,  the  following 
entry  was  made  by  the  clerk  in  the  court  records: 

"Findings  of  facts  and  conclusions  of  law  and  decree 
herein  were  this  day  signed  by  the  court.  Immediately 
upon  the  signing  of  the  above,  defendants  again  gave  notice 
in  open  court  that  they  intended  to  appeal  from  said  find- 
ings and  conclusions  and  decree  from  the  record  and 
proceedings  in  said  cause,  to  the  supreme  court  of  Wash- 
ington, and  said  notice  of  appeal  is  hereby  entered.  And 
upon  motion  of  defendants  the  court  fixed  the  appeal  bond 
at  $2,000." 

We  think  from  this  entire  record  it  is  manifest  tliat 
the  words  "intended  to*'  were  inadvertently  entered  by  the 
clerk  in  the  court  records ;  that  the  words  "and  5«aid  notice 
of  appeal  is  hereby  entered,"  in  connection  with  "and 
upon  motion  of  defendants  the  court  fixed  the  appeal  bond 
at  $2,000,"  lead  to  that  conclusion.  If  we  are  correct 
in  this,  there  has  been  a  sufficient  compliance  with  the 
law  relative  to  giving  notice  in  open  court  of  an  appeal  to 
the  supreme  court.  It  is  not  necessary  for  the  record 
to  recite  that  the  court  directed  the  qlerk  to  make  the 
entry  of  notice  of  appeal ;  that  will  be  presumed  from  the 
fact  that  the  entry  has  been  made. 

The  record  prepared  at  the  request  of  the  appellants 
and  certified  August  22,  1900,  contained  no  exceptions, 
save  the  exceptions  referred  to  in  passing  on  the  first  part 
of  this  motion.  On  September  4,  1900,  the  judge  who 
tried  this  cause  made  the  following  order,  which  was  en- 
tered in  the  court  below  on  September  7,  1900,  vie: 
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^'It  appearing  that  exceptions  to  the  findings  of  fact  and 
the  decree  of  the  court  were  duly  and  properly  taken  by 
the  defendants,  Qibbons  and  Walker,  in  open  court,  at 
the  time  the  findings  of  fact  were  signed,  and  that  such 
exceptions  were  allowed  by  the  court,  but  it  appearing 
that  such  exceptions  were  taken  down  and  noted  by  the 
stenographer  by  order  of  the  judge,  at  the  time,  but  were 
not  filed  or  entered  by  the  derk,  and  it  appearing  also  that 
the  annexed  exceptions  is  a  correct  transcript  of  the  excep- 
tions then  taken,  taken  down  and  noted  by  the  stenog- 
rapher at  the  time  and  transcribed  by  him ; 

It  is  therefore  ordered  that  the  annexed  exceptions  to 
the  findings  of  fact  and  the  decree  of  the  court  in  the 
above  entitled  action  be  filed  and  entered  by  the  clerk 
of  the  court  and  attached  to  the  findings  as  of  the  21st 
day  of  April,  1900,  with  like  force  and  effect,  as  if  they 
had  been  filed  or  entered  by  the  judge  at  that  date.  Dated 
this  4th  day  of  September,  1900." 

The  exceptions  filed  and  referred  to  in  this  order  were 
Bs  follows: 

'^Mr.  Douglas: 

The  defendants  except  to  each  and  every  of  the  findings 
of  fact,  for  the  reason  the  same  are  not  supported  by  the 
testimony  in  the  case,  and  are  contrary  thereto^  and  are 
not  the  facts  as  the  evidence  adduced  in  this  trial  would 
support. 

Except  to  the  conclusions  of  law,  each,  every,  and  all 
of  them,  for  the  reasons  that  the  findings  of  fact  on  which 
the  same  are  based  are  insufficient  to  support  the  con- 
clusions of  law  in  this  case. 

Defendants  except  to  the  order  of  the  court  in  that 
part  incorporating  in  the  decree  in  this  case  on  the  second 
page  thereof,  the  following  words:  *And  it  is  further  or- 
dered that  the  plaintiff  pay  to  the  defendant  Gibbons 
or  to  the  clerk  of  this  court,'  etc. 

(The  findings  of  fact  were  then  numbered  by  the  court 
and  the  following  exceptions  taken  by  defendants.) 

Mr.  Douglas :  I  desire  now  to  renew  my  objection  to  the 
findings  of  fact  numbers  1,  2,  3,  4,  6  and  6,  and  to  each  and 
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all  of  them,  for  the  same  reasons,  that  I  have  stated  hereto- 
fore. For  the  reason  that  the  findings  of  fact  so  numbered 
and  specified  are  not  based  upon  the  testimony  introduced 
in  this  cause,  and  are  not  supported  by  the  testimony  intro- 
duced in  this  cause,  and  are  not  properly  or  sufficiently  sup- 
ported by  the  evidence,  or  any  part  thereof. 

We  except  to  the  conclusions  of  law  numbers  1,  2,  8,. 
4,  5,  6  and  7,  and  to  each  and  every  one  and  all  thereof^ 
for  the  leason  that  said  conclusions  of  law  are  not  sup- 
ported by  the  findings  of  fact  in  this  case,  nor  by  the- 
evidence  upon  which  said  findings  of  fact  are  based,  nor 
the  pleadings  or  issues  joined  in  this  case. 

Defendants  except  to  the  decree  in  this  case,  and  to  th& 
incorporation  therein  of  the  words  on  the  second  page^ 
which  are  as  follows:  'And  it  is  further  ordered  that 
the  plaintiff  pay  to  the  defendant  Gibbons  or  to  the  derk 
of  this  court,'  etc. 

Defendants  except  to  this  decree,  for  the  reason  that 
the  same  is  not  supported  by  the  findings  of  fact  or  the 
conclusions  of  law  in  this  case  found,  nor  by  the  testi- 
mony introduced  in  the  trial  thereof,  nor  by  the  issues 
joined  in  the  pleadings  of  this  cause. 

(The  above  exceptions  were  noted  by  the  stenographer 
in  open  court,  and  entered  in  the  minutes,  by  order  of  the 
judge,  without  any  objection  by  counsel.)" 

The  statute  (§  5052,  Bal.  Code),  provides  that  when  a 
party  excepts  he  shall  specify  the  part  or  parts  excepted 
to,  and  the  judge  shall  note  the  same  in  the  margin  or 
at  the  foot  of  the  report  or  decision.  It  appear?  from  the 
order  of  September  4, 1900,  that  exceptions  to  the  findings 
and  decree  were  taken  by  appellants  in  open  court  at  the 
time  the  findings  of  fact  were  signed,  and  that  they  were 
taken  down  and  noted  by  the  stenographer,  who  reported 
this  case,  by  order  of  the  judge,  but  by  oversight  they 
were  not  attached  to  the  findings  or  filed;  and  the  nunc 
pro  tunc  order  of  September  4,  1900,  was  for  the  purpose 
of  filing  them  and  attaching  them  to  the  findings,  as  of 
the  date  of  the  findings,  as  the  act  of  the  court.  This  order 
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was  to  complete  the  record  according  to  the  facts,  and  to 
supply  an  omission  arising  from  the  act  of  the  court,  and 
was  clearly  within  the  power  of  the  court.  When  this  rec- 
ord was  supplied,  the  appellants,  under  §  6513,  Bal.  Code, 
had  the  right  to  bring  it  to  this  court,  by  way  of  a  supple- 
mentary record,  at  any  time  prior  to  the  hearing  of  the 
appeal.  The  respondent  insists  that  no  specific  exceptions 
were  taken  to  the  findings  of  fact,  because  the  language 
used  was,  '*!  desire  to  renew  now  my  objection  to  the  find- 
ings of  fact  numbers,"  etc.  We  think  that  the  word  "objec- 
tion," taken  in  connection  with  the  context,  was  equivalent 
to  the  word  "exception,"  and  that  the  "objection"  of  the 
respondent  is  hypercritical.  There  was  an  exception  to 
€ach  finding  of  fact  and  each  conclusion  of  law.  This, 
coifrt  has  held  that  an  exception  in  general  language  to 
€dl  the  findings  of  fact  and  conclusions  of  law  is  insuffi- 
cient, but  it  has  never  gone  to  the  extent  of  holding  that 
exceptions  to  the  facts  by  number,  as  in  this  case,  fall 
within  that  rule.  When  such  exceptions  are  taken,  the 
statute  has  been  complied  with. 

The  appellants,  on  page  19  of  their  brief,  assign  errors 
as  follows: 

"We  contend :  (1)  That  there  was  no  agreement  of  any 
kind,  or  at  all,  concluded  or  entered  into  between  Banahan 
and  Gibbons  on  the  6th  of  August,  1898,  or  at  any  time 
before  the  location  of  the  First  Thought;  (2)  that  what* 
ever  talk  was  had  between  them  was  merely  negotiary 
and  amounted  only  to  an  offer  or  proposition,  not  a 
contract;  (9)  that  the  talk  and  proposition  related  only 
to  the.  Shea  claims,  and  contained  nothing  whatever  as 
to  Ranahan  having  an  interest  in  the  future  locations  of 
Gibbons  and  Walker;  and  (4)  that  the  proofs  do  not 
warrant  the  facts  foimd  by  the  court " 

It  sufficiently  appears  from  these  assignments  what  the 
appellants  rely  upon  for  a  reversal,  and  this  case  does  not 
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fall  within  the  rule  announced  in  Perkins  v.  Mitchell, 
Lewis  <&  Staver  Co.,  15  Waah.  470  (46  Pac.  1039).  The 
motion  to  dismiss  the  apppeal  is  therefore  denied. 

As  to  the  merits  of  the  case:  It  is  alleged  in  the  com* 
plaint  that  on  or  about  August  1,  1898,  respondent  en- 
tered into  a  contract  with  the  appellant  Gibbons  to  the 
effect  that,  if  the  respondent  would  purchase  from  Joseph 
Shea  those  mining  claims  in  Stevens  county  known  as 
"WhaV  "Thrasher"  and  "Sword  Fish,"  and  procure 
the  same  to  be  conveyed  to  one  J.  C.  Argall,  or  to  the 
respondent  in  trust  for  Gibbons,  Walker,  Argnll  and  re- 
spondent, he  (the  said  Gibbons)  would  grant  or  convey  to 
respondent  an  undivided  fourth  interest  in  said  claims, 
and  also  an  undivided  fourth  interest  in  anv  claims  there- 
after  located  by  Gibbons  or  G.  W.  Walker,  or  both  of  them, 
in  Pierre.  Lake  mining  district  in  said  county; 
that  said  Gibbons  represented  to  plaintiff  that  he  had 
authority  to  act  foresaid  Walker  in  said  matter,  but  that, 
if  the  said  Walker  repudiated  said  contract,  so  far  as  he 
(said  Walker)  was  concerned,  he  (Gibbons)  would  make 
such  conveyance  to  the  respondent  out  of  the  interest 
acquired  by  said  Gibbons  through  such  locations ;  that  on 
or  about  August  20,  1898,  plaintiff  caused  the  said  three 
claims  to  be  conveyed  to  said  Argall,  and  that  said  Argall 
conveyed  to  respondent  one-fourth  of  said  three  claims, 
and  that  the  remaining  three-fourths  are  owned  by  said 
Argall,  Gibbons  and  Walker ;  that  on  or  about  August  16, 
1898,  said  Gibbons  and  Walker  located  the  mining  daim 
in  controversy;  that  the  same  was  located  under  said 
agreement ;  that  a  demand  has  been  made  by  the  respond- 
ent on  Gibbons  that  he  execute  and  convey  to  respondent 
an  undivided  one-fourth  interest  in  said  First  Thought, 
but  Gibbons  refused  so  to  do,  and  claims  that  respondent 
has  no  right  or  interest  in  the  same.    There  is  an  allega- 
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tion  that  White  and  Bums  have  contracted  to  purchase 
the  claim  with  notice  of  respondent's  interest,  and  that 
the  claim  is  of  great  value,  and  that  Gibbons  is  insolvent. 
Gibbons  and  Walker  deny  the  making  of  the  agreement 
set  out  in  the  complaint,  and  the  insolvency  of  GibbocS| 
and  notice  to  White  and  Bums.  White  denies  any  notice 
that  respondent  had  any  interest  in  the  daim.  The  court 
found  the  facts  to  be  as  follows: 

•I.  On  the  6th  day  of  August,  1898,  the  plaintiif 
made  and  entered  into  a  contract  with  the  defendant  H. 
C.  Gibbons,  to  the  effect  that,  if  plaintiff  would  purchase 
or  bring  about  the  sale  of  three  certain  mining  claims 
in  Pierre  Lake  Mining  District,  Stevens  County,  Wash- 
ington, known  as  the  "Whale,''  "Thrasher"  and  "Sword 
Fish,"  and  belonging  to  one  Shea,  and  procure  the  con- 
veyance thereof  to  himself  or  one  J.  C.  Argall,  to  be  held 
in  trust  for  defendants  Gibbons,  and  Walker,  and  the 
plaintiff,  and  said  Argall,  that  then  and  in  that  event, 
plaintiff  should  have  an  undivided  one-fourth  (%)  in* 
terest  in  any  and  all  mineral  claims  that  might  thereafter 
within  a  reasonable  time,  be  located  in  said  district  by 
either  the  defendant  Gibbons,  or  the  defendant  Walker, 
or  both  of  them. 

2.  That  immediately  thereafter  plaintiff  set  about 
procuring  by  purchase  the  sale  of  said  three  claims  be- 
longing  to  said  Shea  as  aforesaid,  and  afterward,  on  or 
about  Sie  20th  day  of  the  month  of  August,  1898,  complet- 
ed the  purchase  of  the  same,  by  procuring  the  conveyance 
thereof  by  good  and  sufficient  deed  to  said  J.  C.  Argall,  the 
said  Argall  then  and  there  paying  the  amount  of  the  pur- 
chase money  to  said  Shea,  to-wit,  eighty-five  dollars  (86), 
with  the  understanding  and  agreement  on  the  part  of  the 
plaintiff  that  he  should  reimburse  said  Argall  one-half  (i/^) 
thereof,  which  he  subsequently  did  within  a  short  time; 
that  the  several  parties  in  whose  interest  said  three  claims 
were  purchased,  as  aforesaid,  still  have  and  hold  their 
respective  undivided  interests  therein. 

8.  That  very  soon  after  the  making  of  said  contract 
between  plaintiff  and  defendant  Gibbons,  said  Gibbons 
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and  defendant  Walker,  to-wit,  on  the  14th  day  of  August, 
1898,  located  in  said  mining  district  the  Tirst  Thought' 
mining  claim,  which  is  in  controversy  herein,  and  is  d^ 
scribed  in  the  complaint;  that  said  claim  was  then  and 
there  by  said  Gibbons  and  Walker  duly  and  properly 
staked  out  and  marked  on  the  ground,  as  required  by 
law,  and  proper  and  sufficient  location  notices  were  posted, 
as  required  by  statute.     *     *     * 

4.  That  the  location  of  said  Tirst  Thought^  mining 
claim,  as  aforesaid,  was  made  by  defendant  Gibbon^  in 
pursuance  of  and  under  the  terms  of  the  contract  made 
between  him  and  plaintiff  on  the  6th  day  of  August,  as 
hereinbefore  mentioned. 

5.  That  the  amount  of  assessment  work  required  by 
statute  was  done  and  performed  upon  said  claim  by  said 
Gibbons  and  Walker  in  the  year  1899,  and  plaintiff  has 
been  ready  and  able  to  pay  his  proportion  thereof,  but 
said  defendants  have  never  made  any  demand  upon  him 
for  the  same  or  any  part  thereof.  And,  just  prior  to  the 
service  of  the  summons  and  complaint  herein  upon  said 
Gibbons,  plaintiff  demanded  of  said  Gibbons  the  execution 
of  deed  for  plaintiff's  interest  in  said  claim,  but  said  Gib- 
bons then  and  there  failed  and  refused  to  execute  such 
deed,  stating  as  a  ground  for  his  refusal  that  plaintiff  had 
no  right,  title,  or  interest  whatever  in  the  property. 

6.  That  sometime  in  the  month  of  July,  1899,  the 
defendants  Gibbons  and  Walker  gave  a  bond  to  defendant 
White  for  the  conveyance  to  him  of  said  Tirst  Thought* 
mining  claim,  together  with  three-fifths  (8-6)  interest 
in  the  *  Annex,'  ^Defender,'  and  three-fourths  (%)  in- 
terest in  the  'Homestake'  mining  claims  in  said  district, 
for  the  sum  of  twenty-five  thousand  dollars  ($25,000), 
to  be  paid  as  follows :  $2,500  in  cash,  $7,500  on  or  before 
January  24,  1900,  and  $15^000  on  or  before  July  24, 
1900,  which  payments  were  only  to  be  made  in  the  event 
that  said  White  exercised  the  option  contained  in  said 
bond ;  that  $2,500  is  all  that  has  ever  been  paid  upon  said 
bond;  that  before  said  bond  was  executed,  and  before 
payment  of  the  $2,500  was  made  as  aforesaid,  the  defend- 
ant Wliite  had  notice  of  plaintiff's  rights  in  and  to  aaid 
Tirst  Thought'  mining  claim,  as  herein  set  fortf 
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Upon  these  findings  the  court  filed  conclusions  of  law 
as  follows: 

"1.  That  plaintiff  is  the  owner  of  an  undivided  one- 
fourth  interest  in  and  to  said  First  Thought  mining 
claim^  and  is  entitled  to  a  decree  to  that  effect,  as  against 
defendants  Gibbons  and  White. 

*^2.  That  plaintiff  is  entitled  to  a  decree  requiring 
said  Gibbons  to  convey  an  undivided  one-fourth  interest 
in  said  First  Thought  mining  claim  to  him,  and,  in  case 
of  his  default  therein,  that  a  commissioner  may  be  ap- 
pointed to  make  such  conveyance. 

'^3.  That  this  case  should  be  dismissed  as  to  defend- 
ants Walker  and  Bums. 

^'4.  That  the  bond  taken  by  the  defendant  White  upon 
said  property  from  his  co-defendants  does  not  affect  the 
plaintiff's  interest  in  said  First  Thought  mining  claim, 
and  he  is  entitled  to  a  decree  to  that  effect  as  against 
White. 

"5.  That  plaintiff  is  entitled  to  his  decree  only  after 
paying  into  the  registry  of  this  court,  for  the  benefit  of 
the  defendant  Gibbons,  twenty-five  dollars  ($25),  one- 
fourth  of  the  assessment  work  done  upon  said  property 
for  the  year  1899. 

"0.  That  plaintiff  is  entitled  to  judgment  for  costs 
as  against  the  defendants  Gibbons  and  White. 

"7.  That  lis  pendens  notice  of  the  pendency  of  this 
suit,  in  form  and  sabstance  as  required  by  law,  was  duly 
filed  in  the  auditor's  office  of  said  county  on  the  12th  day 
of  August,  1899.'' 

On  these  conclusions,  the  decree  set  out  in  substance 
in  the  first  part  of  this  opinion  was  entered. 

The  First  Thought  mining  claim  was  discovered  and 
located  by  Gibbons  and  Walker  in  their  own  names  on 
the  14th  day  of  August,  1898.  They  at  that  time  wdi'e, 
and  prior  thereto  had  been,  associated  together,  engaged 
in  the  business  of  prospecting  for  minerals.  Prior  to 
August  6,  they  had  become  acquainted  with  three  mineral 
claims  in  the  Pierre  Lake  mining  district,   called  the 
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'Whale,"  "Thrasher*'  and  "Sword  Fish,"  owned  by  one 
Shea^  which  they  wished  to  purchase.  It  appears  from 
the  testimony  of  the  respondent  that  he  and  Gibbons  met 
in  the  streets  of  Bossburg  on  August  6^  1898,  and  had 
a  conversation  "about  three  claims  that  Mr.  Shea  owned 
out  on  Pierre  Lake,  or  near  Pierre  Lake>  ♦  ♦  ♦ 
'Sword  Fish,' Thrasher*  and  Whale.'  *  *  ♦  On 'this 
date  Mr.  Gibbons  told  me  [respondent]  about  these  three 
claims  that  Mr.  Shea  owned,  and  said  he  thought  it  was 
pretty  good  property;  and  he  asked  me  if  T  would  go  in 
with  Mr.  Argall  and  buy  these  three  claims  and  give 
him  and  Mr.  Walker  a  fourth  interest  each ;  if  we  would 
buy  these  claims,  and  give  him  and  Mr.  Walker  a  fourth 
interest  each,  he  would  go  on  the  outside  and  whatever 
he  could  locate — (Interruption).  He  [Gibbons]  told  me 
[respondent]  if  Argall  and  I  would  go  and  buy  these 
claims,  and  give  he  and  Mr.  Walker  a  fourth  interest 
each,  whatever  they  would  locate  on  the  outside  we  would 
be —  (Interruption).  Well,  he  [Gibbons]  told  me  that  if 
Mr.  Argall  and  I  would  buy  these  claims — ^he  said  he 
thought  he  could  get  Argall  to  go  in  with  me,  and,  if  he 
could,  if  we  would  buy  these  claims  and  give  liim  and 
Mr.  Walker  a  fourth  interest  each,  whatever  they  could 
locate  on  the  outside  Mr.  Argall  and  I  stood  in  for  a 
fourth.  So  I  asked  him  how  that  kind  of  a  lav  out  would 
satisfy  Walker,  and  he  told  me  it  would  satisfy  Walker  all 
right.  He  said  *I  picked  him  up  on  the  road  when  he 
was  packing  his  blankets.' —  (Interruption).  He  [Gib- 
bons] told  me  whatever  he  said  went  with  Walker,  because 
he  .picked  him  up  on  the  road  when  he  was  packing  his 
blankets  and  took  him  and  kept  him,  and  he  said,  so  far 
as  he  was  concerned,  everything  would  be  all  ri^t.  I 
told  him,  ^1  have  not  much  money  to  go  buying  claims 
with.'  I  told  him  if  we  could  buy  the  claims  cheap  it 
would  be  all  right,  I  was  agreed  to  it;  so  he  said  he 
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thought  we  could  buy  the  claims  pretty  cheap.  So  that 
is  about  aU  that  was  said.  *  *  *  Well,  he  [Gib- 
bons] thought  we  could  get  some  claims  in  the  vicinity  of 
Pierre  Lake  around  where  we  were  going  to  buy  them 
claims, — enough  to  make  a  good,  big  group.  Q.  State 
whether  that  was  the  vicinity  of  where  the  First  Thought 
was  afterwards  located.  A.  Well,  it  is  inmiediately  east 
of  where  the  First  Thought  was  located.  I  think  about  a 
mile,  or  such  a  matter."  We  have  quoted  all  the  testi- 
mony upon  tbe  part  of  the  respondent  as  to  any  agreement 
between  biTn  and  Gibbons  prior  to  the  time  the  disputed 
daim  was  located.  The  conversation  quoted  constitutes 
the  alleged  contract.  There  is  no  testimony  whatever  to 
support  the  allegation  of  the  complaint  to  the  effect  that 
Gibbons  had  authority  to  act  for  Walker,  and  that,  if  Wal- 
ker repudiated  the  contract  he  [Gibbons]  would  make  a 
conveyance  of  one-fourth  interest  or  any  interest  acquired 
by  Gibbons  through  locations  made  by  Gibbons  and  Wal- 
ker. There  is  no  evidence  showing  that  the  alleged  con- 
tract was  ever  made  known  to  or  acquiesced  in  by  Wal- 
ker, and,  when  the  evidence  was  all  in,  the  case  was  dis« 
ndssed  as  to  Walker.  There  is  no  evidence  to  show  that 
the  ^Tirst  Thought"  was  located  in  any  other  manner, 
or  its  location  made  by  any  other  arrangements  than  had 
existed  between  Gibbons  and  Walker  as  to  other  locations 
prior  to  said  alleged  conversation  of  August  6,  between 
Gibbons  and  respondent. 

The  fourth  finding  of  fact,  to  the  effect  that  the  location 
of  First  Thought  was  made  by  Gibbons  under  the  terms 
of  the  alleged  contract  of  August  6,  1898,  is  not  sustained 
by  the  evidence.  There  is  no  testimony  in  the  case  show- 
ing that  Argall  knew  of  the  alleged  agreement,  further 
than  as  the  same  affected  the  Shea  claims.  Mr.  Argall 
testified  that  on  all  claims  located  subsequent  to  the  20th 
of  August,  1898,  the  respondent  had  a  fourth  interest; 
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that  from  the  time  they  bought  the  property  from  Shea 
they  considered  themselves  partners,  and  for  that  reason 
respondent  got  such  interest,  but  that  there  was  no  agree- 
ment of  any  kind  as  to  that,  and  that  there  was  no  contract 
arrangement  or  agreement  between  him  and  the  respond- 
ent relating  to  a  fourth  interest  of  the  respondent  in  the 
First  Thought.  As  to  the  purchase  of  the  Shea  claimSi 
Mr.  Argall  testifies: 

"Well,  Mr.  Gibbons  discovered  this  property  of  J^tr. 
Shea's,  and  he  came  in  and  told  me  about  it;  he  thought 
it  was  pretty  good  property,  and  he  suggested  me  trying 
to —  (Interruption.)  He  [Gibbons]  suggested  to  me 
some  way  of  buying  Mr.  Shea  out.  I  told  him  I  could 
not  go  to  Mr.  Shea  myself  to  buy  it  out.  If  I  did,  he 
would  think  it  would  be  worth  some  money.  Mr.  Gibbons 
went  to  Shea  himself.  I  don^t  know  which  Shea.  It  was 
one  of  the  two  [father  or  son] ;  and  he  said  it  would  be 
worth  $150  for  the  property.  I  told  him  I  didn't  want 
to  put  up  that  much  money;  he  had  been  to  him  two  or 
three  different  times,  trying  to  get  this  property  a  little 
cheaper,  and  he  could  not  do  it.  Then  that  was  the  time 
he  got  Mr.  Banahan  to  act  with  Mr.  Shea.  That  is,  Mr. 
Eanahan  had  went  out  and  seen  the  property,  and  came  in 
and  told  Mr.  Shea  that  the  property  was  not  worth  mucb. 
and  he  was  to  advise  Shea  to  sell  the  property  to  me  for 
whatever  he  could  get.  On  the  20th  of  August  Mr.  Shea 
sold  me  the  property  for  $85.  *  *  *  Mr.  Ranahan 
was  to  receive  an  equal  interest  with  me,  and  that  was  a 
fourth.  *  *  *  In  the  Sword-fish,  Thrasher  and 
Whale  we  were  each  to  have  a  fourth  interest  in  the  prop- 
erty, provided  we  bought  Shea  out,  and  we  were  to  f  umiah 
the  money  to  offset  what  those  boys  [Walker  &nd  Gibbons] 
had  done  in  finding  the  property.  *  *  *  Q.  Juat 
go  on  and  state  what  other  arrangements  or  agreementa 
you  had  with  Mr.  Ranahan  relative  to  any  interest  in 
this  or  the  First  Thought  mining  daim,  if  any.  A. 
There  was  never  any  other  agreement  of  any  kind  made 
between  Ranahan  or  Mr.  Gibbons,  Walker,  or  myself.*' 
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The  respondent  testifies  that  on  the  10th  of  August  he 
saw  Mr.  Shea  and  told  him  that  Mr.  Argall  wanted  to  buy 
his  claims,  and  that  on  the  19th  or  20th  of  August  Shea 
came  and  told  the  respondent  that  he  would  go  and  see 
Mr.  Argall;  and  that  he  [Shea]  then  went  and  saw  Argall 
and  Argall  gave  him  $85  for  the  claims.  The  following 
question  was  asked  Mr.  Walker : 

"State  whether  or  not  Mr.  Ranahan  was  to  bS  interested 
in  any  properties  located  or  owned  by  you  and  Mr.  Gib- 
bons prior  or  before  the  purchase  of  the  Shea  claims.  A. 
Uo,  sir ;  there  was  no  contract  to  that  effect " 

The  following  questions  were  asked  Mr.  Gibbons : 

"Q.  You  may  state  whether  or  not  prior  to  that  (Aug- 
ust 20,  1898)  there  was  any  agreement  between  you — or 
so  far  as  you  know,  between  Mr.  Walker  and  Mr.  Argall, 
that  Mr.  Banahan  was  to  be  interested  in  any  other  claims 
(Shea  claims)  than  those  three.  A.  Not  that  I  ever  knew 
of,  sir ;  not  with  me.  Q.  You  made  no  such  agreements  ? 
A.  No,  sir ;  not  on  my  account.  Q.  Did  Mr.  Banahan 
at  that  time,  or,  so  far  as  you  know,  at  any  other  time, 
have  any  interest  in  the  First  Thought  ?    A.    Never,  sir.*' 

The  respondent  testifies  that  on  August  15,  1898,  when  at 
the  request  of  Argall  he  went  out  to  inspect  the  Shea 
claims,  he  saw  Mr.  Gibbons  at  Gibbons^  camp  and  Gibbons 
showed  him  some  rock  from  the  First  Thought,  and  said 
it  was  a  claim  they  had  located  the  day  before  in  Gibbons' 
and  Walker's  names,  and  that  he  (the  re8])ondent)  had 
a  fourth  interest  in  it  under  the  agreement ;  that  he  went 
back  to  Mr.  Argall  on  the  15  th  to  report  about  the  Shea 
claims,  and  that  on  that  day  he  says  in  bis  testimony, 
on  rebuttal,  he  told  Argall  about  the  First  Tli ought  loca- 
tion, and  said  he  (Ranahan)  "was  in  on  it,"  and  Argall 
said,  "Yes,  of  course,  we  are  both  in  on  it."  Argall  de- 
nies this  conversation,  or  that  he  knew  anything  about  the 
First  Thought  being  located  until  about  August  28,  1898. 
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At  the  time  the  respondent  says  this  conversation  took 
place^  August  15,  1898^  Argall  had  not  purchased  the 
Shea  claims,  did  not  know  what  Shea  would  ask  for  the 
claims,  and  he  did  not  negotiate  their  purchase  from  Shea 
until  five  days  after  August  15th,  all  of  which  appears  by 
the  testimony  in  chief  of  the  respondent.  It  is  not  likely 
that  such  a  conversation  took  place,  because  at  that  time 
the  event  had  not  happened — and  there  was  no  certainty 
that  it  would  happen — upon  which  the  respondent  and 
Argall  would  become  entitled  to  such  interest  as  respond- 
ed claimed.  There  is  testimony,  other  than  the  respond- 
ent's, tending  to  show  that  Gibbons  admitted  that  the  re- 
spondent had  an  interest  in  the  First  Thought.  Argall 
in  May,  1899,  got  a  deed  for  a  one-fourth  interest  in  the 
First  Thought,  presumably  for  supplies  furnished  by  him 
for  development  work.  The  only  testimony  with  regard 
to  the  contract  is  that  of  the  respondent  and  Gibbons, 
who  says  no  such  contract  was  made,  and  Walker  and 
Argall,  wlio  both  explicitly  testify  that  the  contract  had 
no  reference  of  any  kind  to  the  future  locations  of  Gibbons 
and  Walker.  Argall  was  not  a  party  to  this  suit,  and 
Walker  was  dismissed  as  a  party  by  the  court  because  he 
knew  nothing  of  the  alleged  contract  and  was  not  bound 
thereby.  This  testimony  is  of  higher  value  and  entitled 
to  more  weight  than  that  of  either  the  respondent  or  Gib- 
bons, who  are  the  parties  in  interest.  It  is  a  significant 
fact  that  no  one  except  the  respondent  ever  heard  of  such 
a  contract,  or  anything  out  of  which  to  construct  one,  or 
any  talk  about  future  locations,  until  the  commencement 
of  this  suit,  and  then  only  the  assertion  of  the  respond^it, 
made  for  the  first  time  in  his  complaint,  that  Gibbons,  in 
the  talk  of  August  6,  offered  that  if  he  and  Argall  would 
buy  the  Shea  claims,  they  could  have  an  interest  in  future 
locations.  Whatever  the  contract  was.  Walker  and  At* 
gall  were  parties  to  it  and  must  have  known  its  terms. 
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If  respondent  was  contracting  as  to  one  thing,  and  the 
other  parties  as  to  different  things,  there  was  no  contract  at 
all,  for  there  was  no  meeting  of  the  minds  of  all  the  con- 
tracting parties.  Another  significant  fact  is  that  when 
the  pleader  drew  the  complaint  in  this  action  it  was  with 
a  view  that,  if  the  alleged  contract  could  not  be  estab- 
lished. Gibbons  alone  could  be  held;  for  after  alleging 
the  contract  the  pleader  concludes  that  Gibbons  repre- 
sented that  he  had  authority  to  act  for  Walker,  and  that  if 
Walker  repudiated  the  contract  he  (Gibbons)  would 
make  a  conveyance  of  a  one-fourth  interest  to  plaintiff 
out  of  the  interest  acquired  by  Gibbons  in  such  locations. 
There  was  offered  no  proof  whatever  to  sustain  this  latter 
allegation.  Stronger,  however,  than  the  assertions  or 
denials  are  the  acts  of  the  parties,  especially  the  respond- 
ent. Kanahan  knew  on  the  15th  of  August,  according 
to  his  testimony,  that  Gibbons  and  Walker  had  located 
the  First  Thought  on  the  14th,  the  day  before;  knew  at 
the  time  of  it  that  Gibbons  and  Walker  were  doing  work 
on  the  claim,  or  having  it  done,  and  expending  money  on 
it;  yet  he  never  asserted  an  interest  in  it,  or  inquired 
about  his  title,  or  examined  the  location  notice  or  the 
record  as  to  it,  and  had  even  forgotten  the  name  of  the 
claim  until  he  heard,  in  July  or  August,  1899,  that  White 
was  deaUng  for  the  property.  The  parties  were  working  to- 
gether from  time  to  time,  they  were  interested  together 
in  various  claims  where  assessments  and  assessment  work 
was  settled  between  them,  and  yet  never  did  the  respond- 
ent mention  the  fact  that  he  claimed  an  interest  in  this  lo- 
cation, and  never  did  he  offer  to  pay  or  work  his  share 
until  upon  the  trial  of  this  action  he  found  that  he  must 
do  so  in  order  to  obtain  a  decree.  While  claiming  an  in- 
terest in  all  future  locations  by  Gibbons  and  Walker  by 
virtue  of  the  alleged  contract  of  August  6,  the  respond- 
ent went  out  with  them  and  worked  in  locating  other 
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claims^  the  same  as  one  having  no  such  contract.  He 
never  demanded  an  interest  or  a  deed  to  an  interest  in 
the  First  Thought  until  after  the  summons  and  complaint 
in  this  action  had  been  issued,  and  at  the  time  and  on  the 
same  day  they  were  served.  On  the  other  hand,  the  con- 
duct of  Gibbons,  Walker,  and  Argall  was  at  all  times 
consistent  with  their  testimony.  Respondent  was  never 
asked  to  do  any  assessment  or  other  work  on  the  claim,  or  to 
pay  any  part  of  the  same  or  of  other  expenses.  He  was 
nevet  recognized  as  a  part  owner  of  the  claim  in  dealing 
with  the  claim,  although  as  to  other  claims  located  after 
August  20,.  1898,  and  purchased  from  Shea,  his  interest 
was  well  known  and  recognized  by  all  the  parties.  It 
does  appear  that  Gibbons  and  Walker  in.  September,  1898, 
were  trying  to  sell  the  property  to  one  Haskins.  The 
respondent  had  something  to  do  with  the  negotiations, 
but  only  as  an  agent.  He  was  promised  by  Gibbon^ 
and  Walker  a  share  if  he  made  the  sale ;  but  that  sale  was 
not  made.  The  evidence  as  to  this  matter,  instead  of 
showing  a  recognition  of  a  title  in  him,  distinctly  shows 
to  the  contrary.  There  was  no  agreement  in  force  between 
the  parties  on  the  14th  of  August,  when  the  First  Thought 
was  located.  The  proposition  of  August  6,  1898,  was 
conditional  that  Argall  should  join  in  the  venture  and  the 
Shea  property  be  bought.  On  the  18th  of  August,  Argall 
had  not  yet  assented  to  the  proposition,  and  told  Ranahan 
that  he  would  not  buy  the  Shea  claims  until  he  (Ranahan) 
went  out  and  examined  them.  The  respondent  testifies: 
"On  the  13th  of  August,  when  Mr.  Argall  came  down  to 
me  and  wanted  me  to  go  and  look  at  these  claims  he 
bought  of  Mr.  Shea,  he  said  he  would  not  buy  them  until 
I  went  out  and  examined  them;  it  was  the  13th,  about 
noon.  I  told  him  I  could  not  go  on  that  day,  and  I  would 
go  on  Monday;  so  I  went  on  Monday,  the  15th."  The 
respondent  further  testified  that  Shea  never  went  to 
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Argall  about  selling  the  claims  until  the  19th  or  20th  of 
August.  On  the  20th  of  August,  1898,  when  Argall 
bought  the  Shea  claimsi  he  assented  for  the  first  time  to 
the  enterprise,  so  far  as  the.  proof  shows.  Upon  the  14th 
of  August,  1898,  when  the  First  Thought  was  located, 
the  matter  touching  the  purchase  of  the  Shea  claims  was 
only  a  proposition ;  the  minds  of  the  parties  had  not  met ; 
there  was  no  agreement;  and  until  the  20th  of  August, 
1898,  it  was  conditional  upon  their  being  able  to  purchase 
from  Shea;  until  that  time  it  was  merely  an  offer. 

The  findings  of  the  trial  court  will  not  be  disturbed  on 
appeal,  when  the  evidence  is  conflicting,  unless  the  weight 
of  evidence  is  clearly  against  them.  Washington  Dredg- 
ing &  Imp.  Co.  V.  Partridge,  19  Wash.  62  (52  Pac  523). 
But  such  findings  cannot  be  allowed  to  control  when  they 
are  contradicted  by  a  clear  preponderance  of  the  evidence 
{Uoherts  V.  Washington  National  Bank,  11  Wash.  550, 
40  Pac.  225),  or  where  the  overwhelming  weight  of  the 
proof  is  in  favor  of  the  appellant  (Allen  v.  Swerdfiger, 
14-  Wash.  461,  44  Pac.  894).  The  clear  preponderance 
and  overwhelming  weight  of  the  evidence  in  this  case  is 
in  favor  of  the  appellant  Gibbons.  But,  as  a  question  of 
law,  the  facts  as  to  the  terms  of  the  alleged  contract  pro- 
ven by  the  respondent,  considered  in  their  most  favorable 
light,  do  not  sustain  the  first  and  second  findings  of  fact, 
the  conclusions  of  law  thereon,  and  the  decree  of  the  court. 

As  we  have  already  suggested,  there  was  no  contract  at 
the  time  when  the  First  Thought  was  located.  The  con- 
versation of  August  6  had  not  then  ripened  into  a  con- 
tract ;  it  amounted  to  nothing  more  than  an  offer  or  prop^ 
osition  by  Gibbons  to  Eanahan;  it  was  oral  and  condi- 
tional. The  proposition  was  that  Banahan  and  Argall 
should  buy  the  Shea  claims.  Argall  had  not  then  been 
consulted.     His  assent  or  acceptance  of  the  proposition 

18—23  WA8H. 
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-was  necessary  to  give  it  the  effect  of  a  contract ;  until  he 
consented  there  was  no  meeting  of  minds.     The  proof  is 
certain  that  neither  he  nor  Kanahan  had  made  up  their 
minds  on  August  15th,  after  the  claim  in  question  was 
located.    There  is  no  proof  as  to  when  he  did  accept,  until 
and  except  that  he  purchased  the  Shea  claims  August 
20th.     Until  then  it  had  not,  and  could  not  have,  any  of 
the  effect  or  force  of  a  contract.     And  then,  too,  the  offer 
of  Gibbons,  even  as  stated  by  Eanahan,  that  "If  we  [Ran- 
ahan  and  Argall]   would  buy  these  claims     *     ♦     * 
whatever  they  [Gibbons  and  Walker]  could  locate  on  the 
outside,  Mr.   Argall  and  I    [Ranahan]    stood  in  for  a 
fourth,"  was  dependent  and  conditional  not  only  upon  Ar- 
gall's  consenting  to  enter  upon  the  venture,  but  upon  the 
ultimate  purchase  of  the  Shea  claims,  which  might  never 
have  been  accomplished.     Until  these  conditions   were 
complied  with,  which  was  not  until  August  20th,  Gibbons 
was  not  bound  by  that  promise.    The  promise,  if  made  at 
all,  did  not  become  effective  until  the  conditions  on  which 
it  depended  had  been  fully  performed.     No  time  was 
fixed  within  which  the  Shea  claims  should  be  bought,  or 
within  which  Gibbons  and  Walker  should  commence  to 
locate  claims  under  the  proposition.     It  is  not  reasonable 
to  suppose  that  the  parties,  or  either  of  them,  intended  to 
tie  their  hands  and  suspend  their  energies  for  an  indef- 
inite time,  pending  a  proposition  which  might  or  might 
not,  at  the  election  of  either,  at  some  uncertain  future 
time,  ripen  into  a  contract,  and  which  might  be  defeated 
despite  the  efforts  of  both,  either  by  the  refusal  of  Argall 
to  join  in  the  enterprise,  or  of  Shea  to  sell  his  claims.    The 
dependent  and  conditional  promise  was  not  a  contract 
when  the  dispnted  claim  was  located;  Gibbons  was   not 
bound  by  it,  and  Ranahan  acquired  no  interest  in   the 
claim  by  reason  of  it.    These  conclusions  are  amply  bub- 
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tained  both  upon  principle  and  by  authority.  There  was 
nothing  in  the  conversation  of  August  6^  1898,  between 
respondent  and  Gibbons,  obligating  the  respondent  to 
make  any  effort  to  secure  the  Shea  claims.  Kespondent 
in  effect  said  he  would  not  go  into  the  arrangement  unless 
he  could  buy  the  Shea  claims  cheaply. 

''It  is  unquestionably  true  as  a  general  proposition, 
that  a  contract  cannot  bind  the  party  proposing  it,  and 
indeed  there  is  no  contract,  until  the  acceptance  of  the 
offer  by  the  party  receiving  it  is  in  some  way,  actually 
or  constructively,  communicated  to  the  party  making  the 
offer."     1  Parsons,  Contracts,  483. 

Unquestionably,  Gibbons  might  have  expressly  agreed, 
in  the  event  of  the  purchase  of  the  Shea  claims,  to  give 
to  the  respondent  a  fourth  interest  in  all  claims  located 
on  or  after  the  6th  of  August,  1898.  But  there  is  no  proof 
of  any  such  express  agreement. 

"The  court  will  look  into  all  the  circumstances  of  each 
oase,  and  inquire  what  the  parties  actually  understood  or 
intended,  or,  regarding  them  as  rational  men,  what  they 
must  be  supposed  to  have  intended."  1  Parsons,  Con- 
tracts, 483. 

Applying  this  rule  to  this  case,  and  conceding  that  the 
•conversation  of  August  6,  1898,  between  Gibbons  and  the 
respondent,  took  place  as  testified  to  by  the  respondent, 
we  think  that  it  was  intended  thereby  only  to  express  that 
if  respondent  purchased,  or  secured  through  Argall,  the 
Shea  claims,  then,  on  the  happening  of  that  event,  there- 
after, in  all  claims  located  by  Gibbons  and  Walker,  the 
respondent  should  have  a  fourth  ^interest.  The  claim  in 
controversy  was  located  before  the  happening  of  the  event 
indicated,  while  Gibbons  and  Walker  were  pursuing  their 
ordinary  business,  without  any  knowledge  whatever  that 
the  respondent  had  opened  up  negotiations  for  the  pur- 
<»hase  of  the  Shea  claims,  and  six  days  before  these  claims 
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were  purchased.  So  far  as  the  same  relates  to  the  First 
Thought  mining  claim,  the  findings  of  fact,  except  the 
third,  are  not  sustained  by  the  evidence,  and  the  condu- 
sions  of  law  and  decree  based  thereon  cannot  be  upheld* 
The  judgment  and  decree  entered  herein  is  reversed  and 
set  aside,  and  this  action  is  remanded  to  the  court  below, 
with  instructions  to  dismiss  the  same  at  the  cost  of  the 
respondent;  the  appellants  to  recover  the  costs  of  thi» 
appeal. 

.  DuNBAB,  C.  J.,  and  Reavis,  Fullebton  and  Andebs^ 
JJ.,  concur. 


[No.  876S.     Decided  Noyember  17,  1900.] 

'^— ^  The  State  of  Washington  on  the  Relation  of  T.  H^ 
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^-^  Cann  v,  William   Hickman  Moobe,  Judge   of  th^ 

29  4961  Superior  Court  of  King  County,  State  of  Washington. 


23    2761 

32    096;  WBIT  OF  REVIEW — ^NOTICE — ^NECESSITY  FOB  BOND. 

The  fact  that  a  writ  of  review  has  been  granted  by  the  coart 
without  requiring  notice  to  the  adverse  party  or  the  filing  of 
a  bond  is  not  ground  for  quashing  the  writ,  as  the  statatea  per- 
mit the  former  practice  and  do  not  require  the  latter. 

BAUE — ^NECESBABT  BBCITALS. 

The  failure  of  a  writ  of  review  to  recite  the  errors  soneht 
to  be  reviewed  is  not  ground  for  quashing,  since  BaL  Code,  | 
5744,  which  prescribes  the  contents  of  the  writ,  does  not  require 
such  recital. 

BAUE — PREVIEW   AFTER   ORDERS   CARRIED  INTO   BFFXCT. 

The  fact  that  a  mandate  of  the  superior  court  requiring  the 
officers  of  a  political  convention  to  certify  a  certain  nomlnar 
tlon,  which  it  is  sought  to  have  reviewed,  has  been  carried  Into* 
eftect,  is  no  ground  for  quashing  the  writ  of  review,  since,  in 
case  of  a  reversal  of  the  mandate,  the  nomination  may  still  be 
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eertifled  to  the  officers  whose  duty  it  is  to  place  it  upon  the 
official  ballot. 

BLECnOITB — ^NOIOITATIOKB  FOB  OFFICE — ^BBBOB  IK   ANNOUNCEMENT. 

Where,  without  any  fraud  or  oppression,  the  presiding  offi- 
cer of  a  political  convention  announces,  as  the  result  of  a  bal- 
lot, that  the  nomination  of  a  certain  person  has  been  made, 
«nd,  though  a  mistake  has  been  made  in  the  computation  of 
the  ballots,  there  is  no  protest  raised  by  the  convention  or  any 
member  thereof,  until  after  its  adjournment  Hne  die,  the  nom- 
ination so  announced  must  be  treated  by  the  courts  as  the  will 
of  the  convention. 

Original  Application  for  Writ  of  Review. 

John  F.  Dore,  8.  M.  Shipley  and  John  E,  Humphries, 
for  relator. 

Hastings  &  Stedman  and  TiLcker  &  Hyland,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — ^This  is  a  proceeding  in  the  nature  of 
certiorari,  denominated  by  our  statute  a  "writ  of  review.*' 
The  facts  leading  up  to  the  issuance  of  this  are  as  follows : 
In  the  late  county  republican  convention  for  King  coun- 
ty, held  on  the  2d  and  3d  days  of  August,  1900,  there 
were  four  candidates  for  nomination  for  the  office  of  jus- 
tice of  the  peace  in  the  city  of  Seattle.  The  convention 
had  the  right  to  nominate  two  candidates.  There  were  in 
the  convention,  entitled  to  vote,  252  delegates.  In  order 
that  any  candidate  should  be  nominated,  it  was  necessary 
that  such  candidate  should  have  127  votes,  if  all  the  dele- 
gates voted.  Samuel  H.  Piles  was  the  chairman  of  this 
convention  and  A.  Muchmore  the  secretary.  There  were 
1)efore  the  convention  for  nomination  R  R  George,  T. 
H.  Cann,  C.  G.  Austin  and  T.  H.  Calhoun.  On  the  first 
ballot  taken  by  the  convention,  B.  R  Gfeorge  was  declared 
one  of  the  nominees.     The  chairman  announced  that  no 
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one  of  the  other  three  candidates  had  a  majority  of  the 
votes  and  that^  therefore,  there  was  no  nomination;  and 
he  thereupon  ordered  another  ballot  to  be  taken  upon  all 
of  said  candidates,  with  the  exception  of  R.  R.  George* 
On  the  second  ballot  T.  H.  Cann,  the  relator,  was  declared 
by  the  chairman  to  have  been  nominated.    After  the  con* 
vention  adjourned  sine  die  it  was  discovered  that  on  the 
first  ballot  C.  G.  Austin  received  131  2-3  votes  and  should 
have  been  declared  the  nominee  of  the  convention,  and 
that  on  the  second  ballot  T.  H.  Cann  received  126  votes, 
two  less  than  was  necessary  to  nominate.    For  the  purpose 
of  declaring  C.  G.  Austin  the  nominee  of  such  convention 
in  place  of  T.  H.  Cann,  proceedings  for  a  writ  of  manda- 
mus were  instituted  in  the  superior  court  of  King  county 
by  C.  G.  Austin,  as  relator  therein,  against  Samuel  H. 
Piles,  as  chairman  of  said  convention,  and  A.  Muchmore, 
as  secretary  of  the  convention,  to  compel  said  Piles  and 
Muchmore  to  certify  to  the  secretary  of  the  board  of  county 
commissioners  of  King  county  the  name  of  C.  G.  Austin 
as  the  nominee  of  said  convention.     In  this  proceeding 
such  things  were  had  and  done  that  an  alternative  writ  of 
mandate  was  issued,  and  duly  and  regularly  served  upon 
the  defendants  mentioned ;  and  on  the  return  day  of  said 
writ,  the  officers  of  said  convention,  by  their  attorneys, 
appeared  in  the  superior  court  of  King  county,  and  the  said 
T.  H.  Cann  appeared  in  said  cause,  by  the  same  attorneys, 
and  filed  a  demurrer  to  said  alternative  writ  of  mandate, 
which  was  argued  by  the  respective  coimsel  and  was  by  the 
court  overruled.    After  the  demurrer  to  the  writ  of  man- 
date in  the  lower  court  was  overruled,  said  T.  H.  Cann 
applied  to  this  court  for  an  alternative  writ  of  prohibition, 
in  that  certain  proceeding  wherein  the  state  of  Washington 
on  the  relation  of  said  Cann,  was  plaintiff,  and  the  Hon. 
Wm.  Hickman  Moore,  judge  of  the  superior  court   of 
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King  county,  was  defendant.  Ante,  p.  115  (62  Pac.  441.) 
This  court  granted  the  alternative  writ  of  prohibition, 
which  was  made  returnable  on  the  6th  day  of  October, 
1900.  On  the  8th  day  of  October,  1900,  said  writ  of  pro- 
hibition was  by  this  court  denied.  In  that  suit  we  held  that 
the  superior  court  had  jurisdiction  of  the  subject  matter ; 
that  is,  jurisdiction  to  compel  by  writ  of  mandamus  the 
chairman  and  secretary  of  a  political  convention  to  certify 
the  nominees  of  the  convention,  so  that  their  names  might 
be  placed  on  the  official  ballot  provided  by  statute.  For 
that  reason  we  denied  the  writ.  We  further  held  in  that 
suit  that  questions  of  law  arising  under  the  exercise  of 
such  jurisdiction  could  be  reviewed  only  on  appeal,  or  by 
certiorari,  if  there  was  not  a  plain,  speedy,  and  adequate 
remedy  at  law  by  appeal.  The  original  mandamus  pro- 
ceeding instituted  in  the  superior  court  had  been  continued 
for  trial  from  the  3d  day  of  October  until  9 :30  o'clock  on 
the  9th  day  of  October,  1900.  On  the  9th  day  of  October, 
1900,  said  C.  G.  Austin  appeared  in  the  superior  court  in 
person  and  by  L.  B.  Stedman,  one  of  his  attorneys,  ready 
for  trial.  The  defendant  Samuel  H.  Piles  did  not  appear 
in  person  or  by  counsel,  neither  did  the  said  T.  H.  Cann 
appear  in  person  or  by  counsel,  but  the  said  defendant  A. 
Muchmore  appeared  in  person  at  said  time.  The  court  con- 
tinued the  matter  of  said  trial  for  the  appearance  of  all  the 
parties  until  a  quarter  of  eleven  o'clock,  at  which  time  the 
plaintiffs  in  said  action  introduced  their  evidence,  and  an 
order  was  entered  directing  a  peremptory  writ  of  mandate 
to  issue  against  said  defendants,  compelling  them  to  certify 
the  name  of  C.  G.  Austin  to  the  clerk  of  the  board  of 
comity  commissioners  of  King  county,  as  one  of  the  regu- 
lar nominees  of  the  coxmty  Eepublican  ticket  of  said  county 
for  the  office  of  justice  of  the  peace  of  Seattle  precinct, 
aforesaid.     Thereafter,  and  on  the  10th  day  of  October, 
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1900,  the  said  Samuel  H.  Piles  appeared  in  person  before 
the  said  superior  court,  and  the  said  defendants  in  said 
suit  and  the  said  T.  H.  Cann  appeared  by  John  E.  Hum- 
phries, one  of  their  attorneys;  and  the  said  Samud  H. 
Piles,  feeling  aggrieved  at  a  recital  contained  in  said  writ 
to  the  effect  that  he  had  arbitrarily  declared  said  T.  H. 
Cann,  instead  of  the  said  C.  Q.  Austin,  the  nominee  of  said 
convention,  and  there  being  present  also  in  court  at  said 
time  L.  B.  Stedman  and  Wilmon  Tucker,  two  of  the  attor- 
neys for  the  relator  in  said  suit,  it  was  then  and  there 
agreed  in  open  court,  with  the  consent  of  all  parties,  and 
upon  the  suggestion  of  said  defendant  Samuel  H.  Piles, 
that  said  writ  of  mandate  be  amended  by  inserting  in  place 
of  the  objectionable  matter  mentioned,  in  effect,  that  said 
Samuel  H.  Piles  had  by  mistake  and  inadvertence  declared 
the  said  T.  H.  Cann,  instead  of  the  said  C.  G.  Austin,  the 
nominee  of  said  convention. 

It  is,  in  effect,  recited  in  the  peremptory  writ  of  man- 
date, as  well  as  pleaded  in  the  affidavit  for  the  same,  that 
the  action  of  the  chairman  in  failing  to  announce  the  nom- 
ination of  C.  G.  Austin  on  the  first  ballot,  and  in  ordering 
a  second  ballot,  arose  through  a  mistake  and  misapprehen- 
sion. No  protest  was  made  in  the  convention  by  any  one 
against  the  action  of  the  chairman,  but  the  convention 
acquiesced  therein.  As  to  the  second  ballot,  on.  which  T. 
H.  Cann  was  declared  the  other  nominee,  the  peremptory 
writ  recites: 

"It  appearing  to  said  Piles  from  the  tally  sheets  submit- 
ted to  him  by  A.  Muchmore  as  secretary  of  said  convention, 
that  one  hundred  and  twenty-five  votes  constituted  the 
majority  of  the  total  votes  cast ;  that  after  the  adjournment 
of  said  convention  the  said  A.  Muchmore  discovered  that 
he  had  made  an  error  in  his  figures,  and  that  one  hundred 
and  twenty-five  votes  did  not  constitute  the  majority  of  the 
total  votes  cast,  and,  as  a  matter  of  fact.  Judge  Cann  did 
not  receive  the  nomination  on  said  second  ballot." 
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It  nowhere  appears  in  the  proceedings,  or  in  the  peti- 
tion upon  which  the  alternative  writ  issued,  that  the  nom- 
ination of  the  relator  was  announced  through  fraud  or 
oppression;  nor  does  it  appear  that  any  objection  was 
made  to  the  announcement  of  the  chairman  during  the 
proceedings  of  such  convention  in  relation  to  the  nom- 
ination of  the  relator.  By  these  proceedings  the  relator, 
T.  H.  Cann,  seeks  to  review  the  judgment  of  the  court 
below  in  granting  said  peremptory  writ  of  mandamus. 
Appeal  by  the  ordinary  methods  will  afford  no  remedy, 
because  the  election  will  have  taken  place  before  such 
appeal  can  be  perfected.  The  petition  for  the  writ  of  man- 
damus is  set  out  in  the  opinion  filed  in  the  writ  of  prohi- 
bition proceedings,  and  it  is  not  necessary  to  repeat  it 
here. 

The  respondent  has  filed  a  motion  to  quash  the  writ  of 
review.  The  affidavit  upon  which  the  writ  issued  was 
filed  in  this  court  on  October  12,  1900.  No  notice  of  the 
application  for  the  writ  was  given  to  respondent  or  to  his 
attorneys.  The  respondent  moves  to  quash,  (1)  because 
no  notice  of  the  application  was  ever  given  to  the  respond- 
ent or  to  his  attorneys;  (2)  that  no  bond  was  ever  given 
as  required  by  law;  (3)  that  said  writ  does  not  contain 
any  recital  of  the  errors  to  be  reviewed,  and  that  no  copy 
of  the  petition  or  affidavit  for  said  writ  has  ever  been 
served  upon  respondent  .or  his  attorneys;  (4)  that  this 
coiirt  has  not  acquired  jurisdiction  to  hear  this  writ;  (6) 
that  no  errors  are  pointed  out  which  can  be  reviewed 
upon  this  writ.  Section  6742,  Bal.  Code,  provides  that 
the  court  may  require  a  notice  of  the  application  to  be 
given  to  the  adverse  party,  or  may  grant  an  order  to  show 
cause  why  it  should  not  be  allowed,  or  may  grant  the  writ 
without  notice.  In  this  case  the  court  granted  the  writ 
without  requiring  notice.  While  the  writ  of  review  is  in 
the  nature  of  an  appeal,  it  is  a  special  statutory  proceed- 
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ingy  and  the  statutes  relative  to  the  same  do  not  expressly 
require  a  bond  to  be  given  by  the  relator  as  upon  appeal ; 
and  the  writ  was  issued  by  the  court  in  this  instance  with- 
out requiring  such  bond.  Section  6744,  Bal.  Code,  pre- 
scribes the  contents  of  the  writ,  and  a  recital  of  the  errors 
complained  of  is  not  required  by  that  section.  The  affi- 
davit upon  which  the  writ  issued  recites  the  errors  com- 
plained of,  and  that  is  sufficient  notice  to  the  respond- 
ent. 

It  is  further  claimed  that  the  mandate  of  the  lower 
court  has  been  carried  into  effect,  and  a  reversal  will 
therefore  be  of  no  avail  to  the  relator.  In  case  of  reversal 
the  chairman  may  still  certify  the  nomination  of  the 
relator,  and  it  will  then  devolve  upon  the  secretary  of  the 
board  of  county  commissioners  to  place  the  name  of  the 
relator  upon  the  official  ballot.  For  these  reasons,  the 
motion  to  quash  must  be  denied. 

It  is  apparent  from  this  peremptory  writ  that  the  chair- 
man, in  announcing  that  T.  H.  Cann  was  the  nominee^ 
did  so  after  consulting  the  record  kept  by  the  secretary. 
It  becomes  important  to  ascertain  what  eflfoct  the  an* 
nouncement  made  by  the  chairman  had  upon  the  pro- 
ceedings of  the  convention.  It  is  a  general  rule  of  parlia- 
mentary law  that  every  assembly  meets  with  the  implied 
understanding  that  it  will  be  governed  and  controlled  by 
the  general  customs  applicable  to  assemblies,  which  cus- 
toms are  called  "parliamentary  law.**  An  assembly  can- 
not speak  for  itself.  The  duty  of  presiding  over  its  de- 
liberations and  ascertaining  its  will  and  announcing  the 
same  has  become  the  principal  and  much  the  most  in^por- 
tant  of  all  the  chairman's  functions.  In  all  his  official 
acts  and  proceedings  he  represents  and  stands  for  the 
assembly.  A  political  convention,  like  any  other  assem- 
bly, speaks  through  its  presiding  officer.    If  mistakes  are 
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made  in  a  convention,  the  convention  itself,  and  not  the 
court,  must  rectify  such  mistakes.  When  the  presiding 
officer  announces  the  result  of  a  ballot,  or  that  the  nomina- 
tion of  a  certain  person  has  been  made,  and  there  is  no 
protest  from  the  convention  or  any  member  thereof,  and 
the  convention  acquiesces  in  that  announcement,  the  nom- 
ination or  result  of  a  ballot  so  announced  must  be  consid- 
ered and  treated  by  the  courts  as  the  will  of  the  conven- 
tion. The  very  fact  that  the  convention  accepted  without 
protest  or  objection  the  declaration  made  by  itfx  chairman 
that  T.  H.  Cann  was  the  choice  of  the  convention  for  jus- 
tice of  the  peace  was  an  agreement  of  the  convention  that 
he  was  the  candidate  for  that  office,  to  be  supported  by 
the  party  the  convention  represented.  The  supreme  court 
of  Minnesota,  in  the  case  of  Phillips  v.  Gallagher,  42  L. 
R  A.  222  (76  N.  W.  285),  a  case  somewhat  similar  to 
the  one  at  bar,  after  reciting  the  facts  of  the  case,  says: 

"We  have  then  for  our  decision  this  question :  A  bal- 
lot is  taken  by  a  political  party  convention  for  the  pur- 
pose of  selecting  a  nominee  for  the  office  of  sheriff.  The 
petitioner  in  fact  receives  a  majority  of  the  votes,  but 
without  declaring  him  the  nominee,  and  on  the  report  of 
the  tellers,  the  convention,  without  any  fraud  or  oppres- 
sion in  the  premises,  declares  the  ballot  irregular,  and 
that  another  ballot  be  taken.  A  third  party  is  then  de- 
clared by  the  convention  to  be  its  nominee.  Is  the  peti- 
tioner legally  entitled  to  the  peremptory  order  of  this 
court  directing  the  officers  of  the  convention  to  issue  to 
him  a  certificate  of  nomination  f  *  ♦  *  Counsel  for 
the  petitioner  claims  that  the  rules  of  law  applicable  to 
an  election  contest  must  be  followed  in  determining 
whether  the  petitioner  is  in  fact  and  law  the  party  nom- 
inee. It  is  true,  as  claimed,  that,  in  election  contests 
proper,  the  vital  question  is  how  many  votes  were  cast 
for  or  against  a  candidate,  and  that  the  party  actually 
receiving  a  majority  of  the  votes  is  entitled  to  the  office, 
notwithstanding  any  act  or  omission  of  the  election  offi- 
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cers.  But  such  rules  have  only  a  limited  application  to 
a  political  convention,  which  has  control  over  its  own 
proceedings  and  officers,  in  the  absence  of  any  statutory 
regulations,  and  may  proceed  according  to  party  usages. 
and  customs.  The  questions  which  such  a  convention 
deals  with  are  essentially  political,  and  it  would  be  a 
menace  to  the  right  of  the  members  of  a  political  party 
to  select  their  own  party  nominees,  and  to  the  respect 
which  should  be  entertained  for  judicial  tribunals,  for  the 
courts  to  review  and  reverse  the  proceedings  of  a  politi- 
cal convention,  in  the  absence  of  fraud  or  oppression  on 
its  part  or  of  its  officers.  The  delegates  in  a  nominating 
convention  meet  for  the  purpose  of  selecting  and  agree- 
ing upon  candidates  for  office,  to  be  supported  by  the  party. 
The  discharge  of  this  duty  involves  the  exercise  of  judg- 
ment and  discretion  on  the  part  of  the  members  of  the 
convention,  and  a  majority  of  them  have,  in  the  absence  of 
fraud  or  oppression,  the  right  to  control  the  action  of  the 
convention,  and  to  correct  or  reverse  any  action  taken  by 
it.  Such  a  convention  is  a  deliberative  body,  and  unless 
it  acts  arbitrarily,  oppressively,  or  fraudulently,  its  final 
determination  as  to  candidates,  or  any  other  question  of 
which  it  has  jurisdiction,  will  be  followed  by  the  courts. 
See  Slate^  Childs  v.  Kiichli,  53  Minn.  154,  19  L.  R.  A. 
779 ;  Mansion  v.  Mcintosh,  58  Minn.  528,  28  L.  B.  A. 
605 ;  Re  FairchUd,  151  N.  T.  369.  Any  other  rule  would 
be  intolerable  and  permit  the  courts  to  impose  upon  a 
party  a  nominee  contrary  to  the  wishes  of  its  members, 
as  finally  expressed  by  their  representatives  in  conven- 
tion. It  follows  that  the  mere  fact,  if  it  be  one,  that  the 
petitioner  in  this  case  received  a  majority  of  the  votes  en 
the  first  ballot,  did  not  necessarily  make  him  the  party 
nominee;  for  it  was  entirely  competent  for  the  conven- 
tion to  declare  the  ballot  informal  or  irregular,  and  take 
another.  To  deny  the  convention  this  right  would  deprive 
it  of  the  right  to  deliberate,  and  correct  or  reverse  its  pro- 
ceedings. *  *  ♦  In  the  case  at  bar  the  action  of 
the  convention  as  to  the  ballot  in  question  was  taken  while 
the  subject  of  the  nomination  of  a  candidate  for  sheriflf 
was  still  pending,  and  before  any  final  conclusion  had 
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been  reached.  It  is  true^  as  claimed,  that  the  tellers  were 
not  authorized  to  declare  the  ballot  foul,  but  should  have 
reported  the  facts,  unless  there  was  some  party  usage  to 
the  contrary ;  yet  the  fact  remains  that  after  hearing  the 
report  the  convention  acquiesced  in  the  chairman's  ruling 
that  another  ballot  was  in  order,  and  voted  that  the  ballot 
was  irregular,  and  that  another  one  be  taken,  which  was 
done,  resulting  in  the  nomination,  not  of  the  petitioner^ 
but  the  intervener.  Such  action  of  the  convention  was  taken 
without  fraud  or  oppression,  and  the  court  will  not  reverse 
it.** 

After  two  ineffectual  ballots  of  a  joint  convention 
of  a  city  council  held  on  January  5,  1892,  to  elect  a  col- 
lector of  taxes,  a  third  was  had,  all  the  members  voting. 
K.  received  fifteen,  and  P.  thirteen,  votes,  and  the 
mayor,  who  presided,  declared  K.  elected.  A  dispute 
arose  over  the  second  ballot,  in  which  P.  received  four- 
teen, K.  ten,  and  B.  three,  votes,  and  there  was  one 
scattering  vote,  which  the  tellers  and  the  mayor  declared 
to  be  illegible,  and  the  mayor  decided  that  no  choice  ' 
had  been  made.  Some  members  thought  that  the  vote 
was  intended  for  P.  and  that  it  should  be  counted  for 
him.  At  a  joint  convention  held  two  weeks  thereafter, 
P.  was  declared  elected  tax  collector;  the  convention  vot- 
ing that  the  third  ballot,  being  the  one  which  resulted 
in  the  choice  of  K.  as  collector  at  the  meeting  of  January 
5th,  be  declared  void.  The  board  of  aldermen  refused  to  ac- 
cept K.'.**  bond.  Mandamus  was  brought  by  K.  against  the 
board  of  aldermen  for  the  purpose  of  declaring  P.  not 
elected,  and  K.  elected,  and  to  compel  the  board  to  accept 
K.'s  bond.     The  court,  in  rendering  its  decision,  says: 

"The  justice  who  heard  the  case  has  found,  if  it  was 
competent  for  him  so  to  find,  'that  the  paper  [illegible 
ballot]  should  be  coimted  as  a  ballot,  and  that  the 
voter  who  cast  it  had  not  legibly  expressed  his  choice/ 
Without  considering  whether  there  is  any  absolute  rule 
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of  law  as  to  what  should  be  done  with  a  vote  of  this  kind, 
it  is  plain  that  the  mayor^s  decision  on  the  facts  was 
a  reasonable  one,  and  that  it  was  for  the  tellers  in  the 
first  instance,  and  then  for  the  mayor,  to  make  the 
decision.  If  the  name  on  the  vote  could  not  be  made  out 
with  reasonable  certainty,  it  ought  not  to  have  been 
counted  for  any  person;  if  the  vote  was  cast  by  a  member 
of  the  convention  as  a  vote  for  a  real,  and  not  a  fictitious 
person,  it  should  have  been  counted  in  ascertaining  the 
whole  number  of  votes  cast.  The  convention,  by  pro- 
ceeding to  another  ballot,  in  which  all  the  members 
voted,  assented  to  the  decision  of  the  mayor,  and  the 
petitioner,  havin'Q  been  elected  on  that  ballot,  and  hav- 
ing been  duly  declared  elected,  and  the  convention  then 
having  been  dissolved  without  taking  any  action  affect- 
ing this  declared  result,  the  petitioner  mu^t  be  held  to 
have  been  duly  elected  to  the  office/'  Keough  v,  Hol- 
yoTce,  156  Mass.  403  (31  N.  E.  387). 

In  the  case  under  consideration,  the  chairman's  ruling 
on  the  first  ballot,  that  Mr.  George,  only,  had  been  nom- 
inated and  another  ballot  was  in  order,  and  his  announce- 
ment on  the  second  ballot  that  T.  H.  Cann  had  been  nom- 
inated, were  acquiesced  in  by  the  convention,  and  were 
its  final  determination  as  to  the  candidates.  Phillips 
V.  Oallagher,  supra;  Keough  v.  Holyoke,  supra^ 

The  supreme  court  of  Michigan,  in  the  case  of  Ste- 
phenson  v.  Boards  of  Election  Commissioners,  reported 
in  42  L.  E.  A.  214  (76  K  W.  914),  uses  the  following 
language : 

'^Among  the  dangers  that  courts  should  guard  against 
is  the  unwarranted  assumption  of  power  under  the  false 
impression  that  they,  and  they  only,  can  right  all  the 
wrongs  which  arise  from  the  conduct  of  public  affairs. 
They  have  only  such  powers  and  authority  as  the  consti- 
tution and  laws  confer  upon  them.  We  have  seen  that 
several  cotirts  have  held  that  not  until  the  intention 
of  the  legislature  is  clearly  manifested  will  they  under- 
take to  control  political  action." 
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It  should  require  a  clear  and  explicit  expression  of  legis- 
lative intention  to  that  effect  to  justify  the  conclusion 
that  it  was  the  intention  of  the  law  to  deprive  a  political 
convention  of  the  recognized  parliamentary  right  of 
control  over  its  own  proceedings,  its  officers^  and  its 
nominees.  The  republican  convention  having  deter- 
mined in  the  manner  indicated,  between  the  opposing 
candidates,  which  thereof  had  been  nominated,  and  hav- 
ing thereby  selected  T.  H.  Cann  as  its  candidate,  such 
action  was  final  and  conclusive  and  should  be  followed 
by  the  courts.  Phelps  v.  Piper,  83  L.  R.  A.  68  (67 
N.  W.  755). 

The  court  of  appeals  of  New  York,  in  the  recent  case 
of  In  re  Fairchild,  161  N.  Y.  359  (45  K  E.  943),  uses 
the  following  language : 

^'It  is  much  more  proper  that  questions  which  relate 
to  the  regularity  of  conventions,  to  the  nomination  of 
candidates  ♦  ♦  *  should  bis  determined  by  the 
regularly  constituted  party  authorities,  than  to  have 
every  question  relating  to  a  caucus,  convention  or  nom- 
ination determined  by  the  courts,  and  thus,  in  effect, 
compel  them  to  make  party  nominations,  and  regulate 
the  details  of  party  procedure  instead  of  having  the}n 
controlled  by  party  authorities." 

If  courts  are  to  be  called  upon  to  rectify  mistakes 
of  the  kind  complained  of,  there  will  be  no  end  to  ques- 
tions that  might  arise.  Some  disappointed  candidate 
might,  after  the  convention  had  adjourned,  question  the 
correctness  of  an  announcement  by  the  chairman  of  the 
ward  or  precinct  delegation  of  the  vote  of  stich  ward  or 
precinct.  All  these  questions  are  matters  which  should 
be  settled  in  the  convention.  When  these  matters  have 
not  been  called  to  the  attention  of  the  convention,  it  is 
too  late,  after  the  convention  has  adjourned,  to  seek  for 
the  first  time  to  rectify  such  mistakes  in  the  courts;  for 
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thereby  the  courts  will  be  compelled,  in  effect,  to  make 
party  nominations.  The  judicial  branch  of  the  govern- 
ment should  not  attempt  to  supervise  political  actions 
and  matters  peculiarly  -within  the  control  of  political 
conventions.  Unless  a  convention  acts  arbitrarily, 
oppressively,  or  fraudulently,  its  final  determination  as 
to  candidates  should  be  followed  by  the  courts.  There 
can  be  no  doubt  that,  when  the  republican  convention 
mentioned  in  the  pleadings  received  the  declaration  of 
its  chairman  as  to  the  nomination  of  T.  H.  Cann  as 
justice  of  the  peace  for  Seattle  precinct,  without  protest 
or  objection,  it  made  the  chairman's  declaration  its  dec- 
laration. When  the  convention  adjourned  sine  die,  it 
was  with  the  understanding  that  T.  H.  Cann  had  been 
nominated  for  justice  of  the  peace,  and  that  he  was  the 
choice  of  the  convention  for  that  ofiice.  It  is  true  that 
this  understanding  may  have  been  caused  by  the   acts 

election  on  the  first  ballot,  and  Cann's  nomination  on  the 
second  ballot;  but  that  does  not  alter  the  fact  that  the 
convention  accepted  such  announcements  as  the  truth 
and  acquiesced  therein.  In  certifying  to  nominations  the 
officers  of  the  convention  but  carry  out  the  will  of  the 
convention  as  finally  determined.  The  statute  laws  of 
this  state  have  not  clothed  the  courts  with  power  to  revise 
the  proceedings  of  political  conventions,  and  they  should 
not  interfere  except  in  cases  of  fraud  or  oppression. 

For  the  reasons  given  in  this  opinion,  the  court  below 
should  have  sustained  the  demurrer  of  relator  to  the 
affidavit  and  petition  for  the  writ  of  mandamus  on  the 
ground  that  the  same  did  not  state  a  cause  of  action 
entitling  C.  G.  Austin,  the  relator  in  that  proceeding, 
to  the  relief  prayed  for.  It  follows  that  the  judgment 
of  the  court  below,  in  granting  the  peremptory  writ  of 
mandate,  must  be  reversed,  and  it  is  so  ordered. 
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DuNBAB,    C.  J.,    and  Fullekton  and  Beavis^    JJ., 
concur. 


[No.  8566.    Decided  November  19,  1900.] 

The  State  of  Washington,  Respondent^  v.  Alfeed 
Hawkins,  informed  against  as  Alfbed  Hamilton, 
Appellant. 

CHANGE  OF  TSNX7E — ^PltEJTTDICE  OF  JX7DGE — ^DIBGBBTION  OF  COUBT. 

Under  the  proYlsions  of  Bal.  Code,  89  6794,  6795,  it  is  a  mat- 
ter within  the  discretion  of  the  trial  judge  to  refuse  or  grant 
a  change  of  venue,  when  application  therefor  is  made  on  the 
ground  of  the  alleged  prejudice  of  the  Judge;  and  his  discretion 
is  not  restricted  to  the  mere  matter  of  granting  a  change  to 
some  other  county,  or  to  continuing  the  cause  until  a  visiting 
judge  may  be  called  in,  by  reason  of  the  language  of  9  6795,  which 
provides  that  "when  the  affidavit  is  founded  on  prejudice  of  the 
Judge,  the  court  may.  In  its  discretion,  grant  a  change  of  venue 
to  some  other  county,  or  may  continue  the  cause  until  such  time 
as  it  can  be  tried  by  another  Judge  in  the  same  county." 

MUBBEB — ^mSTBUCTIONB — ^PBBMBDITATION. 

An  instruction  upon  the  subject  of  premeditation,  in  a  pros- 
ecution for  murder  in  the  first  degree,  is  proper,  when  it 
charges  the  Jury  that  "no  particular  length  of  time  need  elapse 
before  there  can  be  deliberation  or  premeditation  in  an  act.  A 
single  moment  may  be  enough.  It  is  sufficient  if  you  find  from 
the  evidence,  and  beyond  a  reasonable  doubt,  that  any  length 
of  time  elapsed,  no  matter  how  short,  sufficient  to  allow  a 
design  to  be  formed  in  the  mind  and  that  design  to  be  deliber- 
ated upon  and  meditated  over  before  carrying  into  eftect" 

SAKE — ^INTOXICATION. 

In  charging  the  jury  upon  the  subject  of  voluntary  drunk- 
enness as  a  defense  to  the  commission  of  crime,  it  is  not  error 
for  the  court  to  enlarge  upon  the  subject  by  further  charging 
"that,  in  dealing  with  such  a  condition  you  ought  to  use  great 
caution  not  to  give  immunity  to  persons  who  commit  crime 
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when  they  are  inflamed  by  intoxicating  drink.  Tou  most  dis- 
criminate between  the  conditions  of  mind  merely  excited  by 
intoxicating  drink,  and  yet  capable  of  forming  a  specific  intent 
to  take  life,  and  such  a  prostration  of  the  faculties  as  renders 
a  man  incapable  of  forming  the  intent,  or  of  deliberation  or 
premeditation";  since  such  charge  is  not  open  to  the  objection 
that  it  indicates  to  the  jury  the  court's  opinion  as  to  the 
defendant's  capability  of  forming  a  specific  intent  to  take  life, 
but  merely  points  out  the  distinctions  made  by  the  law,  so  far 
as  responsibility  is  concerned,  between  different  degrees  of 
intoxication.  , 

SAMB — ^INSANITY — ^RELEVANCY   OF    INSTRUCTIONS  TO  ISSUES. 

Where  the  defense  in  a  prosecution  for  murder  Is  that  the 
defendant  at  the  time  of  the  commission  of  the  act  had  been 
rendered  totally  incapable  of  forming  an  intent  to  kill,  because 
of  drugs  administered  to  him  in  intoxicating  drinks,  and  the 
Jury  has  been  fully  charged  as  to  the  law  upon  such  subject,  a 
charge  to  the  Jury  upon  the  question  of  insanity,  when  there  is 
no  testimony  in  the  case  upon  that  subject,  must  be  presumed 
to  be  prejudicial  error,  in  the  absence  of  an  afllrmatiye  showing 
in  the  record  that  no  prejudice  resulted  from  the  interjection 
of  such  an  Issue.  , 

SAME— CREDIT  OF  WITNESSES — AFFIRMATIVE  AND  NEGATIVE  TESTI- 
MONY. 

Where  there  is  testimony  both  that  defendant  was  under 
the  infiuence  of  liquor  and  that  he  was  sober,  it  was  not  error 
for  the  court  to  refuse  to  charge  that  "ordinarily  a  witness  wlio 
testifies  to  an  affirmative  is  entitled  to  credit  in  preference  to 
one  who  testifies  to  a  negative,  because  the  latter  may  have 
forgotten  what  may  have  actually  occurred,  while  it  is  impossi- 
ble to  remember  what  never  existed,"  since  the  condition  of 
sobriety  cannot  be  said  to  be  a  negative  condition. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Jesse  P.  Housbb,  Judge.     Reversed. 

J.  B.  Wright  and  R.  H.  Lindsay,  for  appellant. 
M,    P.    Hurd,   Prosecuting   Attorney,    and   McBride 
&  Joiner,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.J. — The  appellant  was  convicted  of  the 
crime  of  murder  and  sentenced  to  death,  and  judgment 


I 


STATE  V.  HAWKINS.  291 

Nov.  IdOO.]         Opinion  of  the  Conn — Duhbab,  G.  J. 

of  death  was  pronounced  upon  him.     This  is  an  appeal 
from  said  judgment. 

A  minute  statement  of  the  case  is  unnecessary,  as  the 
killing  is  conceded,  and  that  it  was  ruthless  and  unpro- 
voked. The  principal  defense  was  that  the  appellant 
was  irresponsible,  by  reason  of  his  having  been  under 
the  influence  of  intoxicating  drinks  and  drugs,  which 
had  been  administered  to  him.  The  first  assignment  of 
error  challenges  the  correctness  of  the  overruling  by  the 
court  of  appellant's  motion  for  a  change  of  venue.  The 
law  on  that  subject  is  as  follows: 

"The  defendant  may  show  to  the  court,  by  affidavit, 
that  he  believes  he  cannot  receive  a  fair  trial  in  the  county 
where  the  action  is  pending,  owing  to  the  prejudice  of 
the  judge,  or  to  excitement  or  prejudice  against  the  defend- 
ant in  the  county,  or  some  part  thereof,  and  may  there- 
upon demand  to  be  tried  in  another  county.  The  appli- 
cation shall  not  be  granted  on  the  ground  of  excitement 
or  prejudice  other  than  prejudice  of  the  judge,  unless  the 
affidavit  of  the  defendant  be  supported  by  other  evidence ; 
nor  in  any  case  unless  the  judge  is  satisfied  the  ground 
upon  which  the  application  is  made  does  exist. 

"When  the  affidavit  is  founded  on  prej-udice  of  the 
judge,  the  court  may,  in  its  discretion,  grant  a  change 
of  venue  to  some  other  county,  or  may  continue  the  cause 
until  such  time  as  it  can  be  tried  by  another  judge  in  the 
same  county;  if  the  affidavit  is  founded  upon  excitement 
or  prejudice  in  the  county  against  the  defendant,  the 
court  may,  in  its  discretion,  grant  a  change  of  venue  to 
the  most  convenient  county.  *  *  *  "  Bal.  Code, 
|§  6794,  6795. 

The  construction  placed  upon  this  statute  by  the  appel- 
lant is  to  the  effect  that,  because  it  provides  that  when  the 
application  is  based  on  the  ground  of  excitement  or  prej- 
udice other  than  prejudice  of  the  judge,  the  application 
shall  not  be  granted  unless  the  affidavit  be  supported  by 
other  evidence,  but  that  when  it  is  upon  the  ground  of  the 
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prejudice  of  the  judge  no  supporting  affidavit  is  necessary. 
It  follows  that  it  was  the  intention  of  the  law  that  no 
discretion  be  left  with  the  judge  when  the  appUcation 
is  based  upon  his  prejudice,  and  that  the  language  of 
§6795,  viz.,  "when  the  affidavit  is  founded  on  prejudice 
of  the  judge,  the  court  may,  in  its  discretion,  grant  a 
chaiige  of  venue  to  some  other  county,  or  may  continue 
the  cause  until  such  time  as  it  can  be  tried  by  another 
judge  in  the  same  county,"  confers  discretion  simply  as  to 
the  choice  of  either  removing  the  case  to  some  other 
county,  or  holding  it  for  trial  by  another  judge  in  tJie 
same  county;  and  the  argument  is  based  upon  the  pre* 
sumption  that  a  judge  is  not  capable  of  passing  upon  the 
question  of  his  own  prejudice.  However  this  may  be, 
we  are  called  upon  to  construe  the  statute  as  it  has  been 
enacted,  and,  so  construed,  we  are  unable  to  conclude  that 
the  discretion  is  taken  from  the  judge  in  one  case  more 
than  in  the  other.  In  fact,  such  a  conclusion  is  neces- 
sarily excluded  by  the  very  provisions  of  the  statute  itself, 
viz., — ^the  concluding  clause  of  §  6794 — that  the  applica- 
tion shall  not  be  granted  "in  any  case  unless  the  judge 
is  satisfied  the  ground  upon  which  the  application  is  made 
does  exist."  Neither  do  we  think,  from  an  examination  of 
the  record,  that  the  judge  abused  his  discretion  in  refusing 
the  motion  either  on  the  ground  of  his  own  prejudice,  or 
that  of  prejudice  of  the  community. 

Error  is  alleged  in  the  giving  of  instruction  No.  6, 
which  is  as  follows: 

"No  particular  length  of  time  need  elapse  before  there 
can  be  deliberation  or  premeditation  in  an  act.  A  single 
moment  may  be  enough.  It  is  sufficient  if  you  find  from 
the  evidence,  and  beyond  a  reasonable  doubt,  that  any 
length  of  time  elapsed,  no  matter  how  short,  sufficient  to 
allow  a  design  to  be  formed  in  the  mind  and  that  design 
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to  be  deliberated  upon  and  meditated  over  before  carrying 
into  effect." 

It  is  insisted  that  this  instruction  is  contrary  to  the 
ruling  of  this  court  in  State  v.  Ruiten,  13  Wash.  203 
(48  Pac.  30)  \8taie  v.  Strwub,  16  Wash.  Ill  (47  Pac. 
227) ;  and  State  v.  Moody,  18  Wash,  165  (61  Pac.  366). 
The  language  criticized  by  this  court  in  State  v.  Bvtien, 
supra,  and  which  was  held  to  obliterate  the  statutory  dis- 
tinction between  murder  in  the  first  and  second  degrees, 
was  as  follows: 

"There  need  not  be  any  appreciable  space  of  time 
between  the  formation  of  intention  to  kill  and  killing. 
They  may  be  as  instantaneous  as  successive  thoughts." 

Practically  the  same  language  was  used  by  the  court 
in  State  v.  Moody,  supra.  The  instruction  in  the  BvMen 
Case  was  noticed  by  this  court  in  State  v.  Stravh,  supra, 
and  was  distinguished  from  the  instruction  alleged  as 
error  in  the  latter  case,  which  was  as  follows : 

'Malice  is  deliberate  and  premeditated  when  it  has 
been  dwelt  upon  at  all  in  the  mind  and  when  the  motive 
or  consideration  moving  to  his  act  has  been  to  any 
extent  mentally  weighed.  Premeditation  may  be  as  quick 
as  thought  in  the  mind  of  man." 

This  instruction,  without  going  into  an  analysis  of  it 
as  we  did  in  that  case,  was  held  to  be  good.  The  instruc- 
tion in  this  case  not  only  does  not  fall  within  the  criticism 
passed  upon  the  instruction  in  the  Butten  Case,  but  makes 
a  wider  distinction  between  murder  in  the  first  and  mur- 
der in  the  second  degree  than  does  the  instruction  in  the 
Strauh  Case,  just  noticed.  The  objection  to  the  instruc- 
tion in  the  Butten  Case  was  that  it  informed  the  jury 
that  no  appreciable  space  of  time  was  necessary,  and  hence 
no  opporttmity  for  deliberation ;  but  the  instruction  under 
consideration  is  not  subject  to  this  construction. 
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Objection  is  also  made  to  the  8th  instruction  of  the 
court,  which  was  as  follows: 

"I  instruct  you  that  voluntary  drunkenness  is  not  an 
excuse  for  crime,  but  as  you  must  determine  the  degree 
of  the  crime  of  which  the  defendant  is  guilty,  if  he  is 
guilty  at  all,  it  becomes  necessary  for  you  to  inquire  as 
to  the  state  of  mind  under  which  he  acted,  and  in  the 
prosecution  of  such  inquiry  his  condition,  as  drunk  or 
sober,  is  proper  to  be  considered,  inasmuch  as  the  degree 
of  the  offense,  if  any  has  been  committed,  depends  upon 
the  question  whether  the  killing  was  wilful,  deliberate, 
and  premeditated;  and  upon  that  question  it  is  proper 
for  you  to  consider  evidence  of  intoxication,  if  such  there 
be,  not  upon  the  ground  that  drunkenness  renders  a  crim- 
inal act  less  criminal,  or  can  be  received  in  extenuation 
or  excuse,  but  upon  the  ground  that  the  condition  of  the 
defendant's  mind  at  the  time  that  the  act  was  committed 
must  be  inquired  after,  in  order  to  justly  determine  the 
question  whether  his  mind  was  capable  of  that  delibera- 
tion, or  premeditation,  or  purpose  which,  according  as 
they  are  absent  or  present,  determine  the  degree  of  the 
crime  or  the  guilt  or  innocence  of  the  defendant.  But  I 
charge  you,  gentlemen,  that,  in  dealing  with  such  a  con- 
dition, you  ought  to  use  great  caution  not  to  give  im- 
munity to  persons  who  commit  crime  when  they  are 
inflamed  by  intoxicating  drink.  You  must  discriminate 
between  the  conditions  of  mind  merely  excited  by  intox- 
icating drink,  and  yet  capable  of  forming  a  specific  intent 
to  take  life,  and  such  a  prostration  of  the  faculties  as 
renders  a  man  incapable  of  forming  the  intent,  or  of 
deliberation  or  premeditation.  If  an  intoxicated  person 
has  the  capacity  to  form  an  intent  to  take  life,  and  con- 
ceives and  executes  such  intent,  it  is  no  ground  for  reduc- 
ing the  degree  of  his  crime  that  he  was  induced  to  con- 
ceive it,  or  to  conceive  it  more  suddenly,  by  reason  of  hia 
intoxication." 

It  is  to  the  "cautionary'*  part  of  this  instruction,  as 
it  is  termed  by  the  appellant,  that  he  objects,  and  it  is 
insisted  that  the  court  indicated  to  the  jury  by  such 
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instruction  that  in  its  opinion  the  crime  was  committed 
when  the  appellant  was  capable  of  forming  a  specific 
intent  to  take  life,  and  that  it  had  no  right  to  discuss  the 
testimony  in  that  regard.  We  do  not  think  that  appel- 
lant's contention  is  justified  by  the  language  of  the 
instruction.  The  court  was  not  talking  about  the  testi- 
mony in  the  case,  was  not  discussing  the  probabilities 
of  the  truthfulness  or  untruthfulness  of  any  testimony, 
but  was  simply  pointing  out  to  the  jury  the  distinctions 
which  the  law  makes,  'so  far  as  responsibility  is  concerned, 
between  the  different  degrees  of  intoxication. 

A  more  troublesome  question,  however,  is  involved  in 
the  next  assignment,  viz.,  that  the  court  erred  in  giving 
instructions  numbered  10  and  11,  which  were  as  follows: 

"jSTo.  10.  The  defense  of  insanity  has  been  interposed. 
The  law  presumes  every  man  to  be  sane,  yet,  where  evi- 
dence has  been  introduced  bearing  upon  the  question  of 
sanity  or  insanity,  it  is  incumbent  upon  the  state  to  estab- 
lish the  sanity  of  the  defendant  beyond  a  reasonable  doubt. 
The  term  insanity'  means  such  a  perverted  and  deranged 
condition  of  the  mental  and  moral  faculties  as  to  render 
a  person  incapable  of  distinguishing  between  right  and 
wrong,  or  unconscious  at  the  time  of  the  nature  of  the 
act  he  is  committing,  or  where,  though  conscious  of  it 
and  able  to  distinguish  between  right  and  wrong  and  know 
that  the  act  is  wrong,  yet  his  wiU,  by  which  I  mean  the 
governing  power  of  his  mind,  has  been  otherwise  than 
voluntarily  so  completely  destroyed  that  his  actions  are 
not   subject  to  it,  but  are  beyond  his  control. 

"No.  11.  The  plea  of  insanity  is  either  a  complete 
defense  or  no  defense  at  all.  It  cannot  be  considered  for 
the  purpose  of  reducing  the  grade  of  the  crime  charged. 
If  defendant  was  insane  at  the  time  of  killing  Wood- 
bury, he  should  be  acquitted;  but  if  he  was  not  insane 
then  any  evidence  that  may  have  been  introduced  bearing 
upon  the  question  of  insanity  cannot  be  considered  for 
the  purpose  of  reducing  the  grade  of  the  crime  charged." 
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It  is  not  contended  by  the  appellant  that  these  instruc- 
tions are  violative  of  any  principles  of  abstract  law,  but 
the  contention  is  that  there  was  no  issue  of  insanity  pre- 
sented in  the  trial  of  the  cause,  and  that  the  jury  was 
confused  by  such  instructions,  and  was  liable  to  confuse 
the  instruction  in  relation  to  insanity  with  that  in  rela- 
tion to  intoxication,  and  conclude  that,  if  the  defendant 
were  found  to  be  intoxicated  to  such  an  extent  that  he  was 
unable  to  deliberate,  such  fact  would  not  warrant  it  in 
finding  for  any  less  offense  than  the  offense  of  murder 
in  the  first  degree.  It  is  asserted  by  the  respondent  that 
this  apprehension  is  more  fanciful  than  real,  and  that 
the  issue  of  insanity  was  made  in  the  case.  In  support 
of  that  contention  an  additional  or  supplementary  state- 
ment of  facts  is  brought  to  this  court,  wherein  it  is  shown 
that  counsel  for  the  defense  in  his  opening  statement 
admitted  the  killing  of  Woodbury  by  the  defendant  at 
the  date  and  place  alleged  in  the  information,  and  claimed 
that  the  defendant  would  be  able  to  satisfy  the  jury  that 
at  the  time  of  such  killing  he  (defendant)  was  so  under 
the  influence  of  intoxicating  drinks  and  noxious  drugs 
administered  to  him,  by  persons  unknown  to  the  defend- 
ant, for  the  purpose  of  robbing  him,  that  he  was  wholly 
incapable  of  premeditation  or  deliberation  in  the  act  of 
killing,  and  that,  in  fact,  at  the  time  of  said  killing,  said 
defendant,  by  reason  of  the  using  of  such  noxious  drugs, 
was  wholly  unconscious,  and  other  expressions  to  the 
same  effect.  But  instruction  No.  9  covers  this  claim  of 
defendant.    It  was  as  follows : 

"If,  after  a  careful  consideration  of  all  testimony  in 
the  case, — ^that  of  the  state  as  well  as  that  of  the  defense, 
— ^your  minds  are  left  in  reasonable  doubt  as  to  whether  or 
not  at  the  time  of  the  killing  of  the  deceased  by  the 
defendant,  if  you  find  that  defendant  killed  him,  the 
defendant  was  so  far  under  the  influence  of  noxious  drugs 
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administered  to  him  by  others  than  himself,  and  without 
his  knowledge,  that  his  mental  condition  was  such  that 
he  was  incapable  of  distinguishing  between  right  and 
wrong,  and  that  the  acts  then  committed  by  him,  so  far  as 
he  was  concerned,  were  involuntary  and  unconscious  acts, 
you  will  acquit  the  defendant." 

The  court  has  also  instructed  in  Ko.  8  that  his  con- 
dition, as  drunk  or  sober,  was  proper  to  be  considered, 
inasmuch  as  the  degree  of  the  offense,  if  any  had  been 
committed,  depended  upon  the  question  whether  the  kill- 
ing was  wilful,  deliberate,  and  premeditated,  and  that 
upon  that  question  it  was  proper  for  the  jury  to  con- 
sider evidence  of  intoxication,  upon  the  ground  that  the 
condition  of  the  defendant's  mind  at  the  time  the  act 
was  conunitted  must  be  inquired  after,  in  order  to  deter- 
mine the  question  whether  his  mind  was  capable  of  that 
deliberation  or  premeditation  of  purpose  which,  according 
as  those  qualities  of  mind  were  absent  or  present,  deter- 
mined the  degree  of  the  crime  or  the  guilt  or  innocence 
of  the  defendant.  So  that  the  law  governing  every  phase 
of  the  case,  outside  of  the  question  of  pure  insanity,  had 
been  given  to  the  jury  by  the  court;  and,  while  it  is  true 
that  insanity  is  a  comprehensive  word  and  includes 
ii^thin  it  the  definition  of  many,  mental  disorders,  delu- 
sions, and  manias,  we  have  not  been  able  to  find  from  an 
investigation  of  any  available  work  on  medical  jurispru- 
dence or  psychology  a  warrant  for  using  the  word  insanity 
in  the  sense  in  which  it  was  used  in  the  charge  in  this 
case,  with  reference  to  intoxication,  either  by  intoxicating 
liquors  or  stimulating  drugs.  We  think  the  jury,  consid- 
ering all  the  instructions  of  the  court,  could  rightly  con- 
clude that  the  judge  used  the  word  insanity  in  this  case 
in  a  distinguishing  sense;  that  he  did  so  use  it  is  shown 
by  the  fact  that  he  explicitly  instructed  in  relation  to 
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intoxication  and  the  effects  upon  the  mind  of  the  use  of 
drugs. 

It  is  claimed  by  the  respondent  that  there  was  no  prej- 
udice resulting  from  this  error,  if  it  be  conceded  to  be 
error;  but  this  court  has  often  announced  the  rule — and 
the  announcement  is  in  consonance  with  the  uniform 
rulings  of  courts — ^that,  where  an  erroneous  instruction 
has  been  given,  or  conflicting  instructions,  prejudice  will 
be  presumed,  unless  the  record  shows  afltenatively  that  no 
prejudice  resulted.  We  are  unable  to  gather  from  the 
record  any  affirmative  evidence  that  the  jury  would  not 
have  been  warranted  in  concluding  that  the  condition  of 
mind  which  was  attempted  to  be  shown  by  the  defendant 
was  the  condition  of  mind  referred  to  by  the  judge  in 
instructions  10  and  11 ;  and  it  might  reasonably  conclude 
from  the  instruction  that,  unless  insanity  of  the  defendant 
was  established,  there  could  be  no  other  degree  of  punish- 
ment inflicted,  but  that  he  must  be  found  guilty  of  murder 
in  the  first  degree.  It  is  a  dangerous  thing  for  a  court 
to  interject  into  a  cause,  ty  an  instruction,  an  issue  whirh 
was  not  raised  by  the  pleadings  or  by  the  testimony  in  the 
case,  and  we  have  searched  this  record  in  vain  for  any 
testimony  bearing  upon  the  question  of  insanity. 

We  see  no  objection  to  instruction  I^o.  12.  ITor  was 
there  any  error  of  the  court  in  refusing  the  instructions 
asked  for.  All  of  the  instructions  which  properly  stated 
the  law  had  been  given,  in  substance,  in  the  direct  charge. 
Appellant  earnestly  urges  that  the  court  should  have 
given  instruction  No.  6,  which  is  as  follows : 

"It  is  a  rule  of  evidence  that  ordinarily  a  witness  who 
testifies  to  an  affirmation  is  entitled  to  credit  in  prefer- 
ence to  one  who  testifies  to  a  negative,  because  the  latter 
may  have  forgotten  what  may  have  actually  occurred, 
while  it  is  impossible  to  remember  what  never  existed.** 
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This  instruction  was  intended  to  bear  on  the  question 
of  the  intoxication  of  the  defend  tot,  some  of  the  wit- 
nesses having  testified  that  defendant  at  the  time  of  the 
kiUing  was  under  the  influence  of  liquor,  while  others  tes- 
tified that  at  such  time  he  was  sober.  We  do  not  think 
there  is  any  merit  in  the  contention  that  those  who  tes- 
tified that  defendant  was  sober  were  testifying  to  a  neg- 
ative, while  those  who  testified  that  he  was  under  the 
influence  of  intoxicants  were  testifying  to  an  affirmative. 
Neither  condition  could  be  said  to  be  either  an  affirmative 
or  a  negative  condition. 

For  the  error  discussed,  however,  by  the  giving  of 
instructions  10  and  11,  the  judgment  must  be  reversed 
and  a  new  trial  awarded. 

Keavis,  Fullekton,  Andeks  and  White,  JJ.,  concur. 


[No.  367S.    Decided  November  20,  1000.] 

Joseph  Payette,  Appellant,  v.  J.  E.  Wnxis,  Respond-    P^ 

ent 
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EXCEPTIONS   TO   WTDISQB — BT7FFICIEN0Y. 

The  evidence  upon  which  findings  of  fact  were  based  will 
not  he  reviewed  upon  appeal,  where  the  exception  taken  to  the 
findings  is  a  general  one,  applying  to  all  of  them,  instead  of 
particularly  specifying  the  ones  which  are  erroneous. 

▲TTOBinBY  AND  CLIENT — VIOLATION  OF  TBX78T. 

The  fact  that  an  attorney,  while  conducting  litigation 
respecting  certain  land  in  behalf  of  a  client,  buys  up  the  tax 
titles  against  such  land,  would  not  constitute  a  violation  of  his 
duty  as  attorney,  and  evidence  thereof  is  irrelevant  in  a  pro- 
ceeding instituted  by  the  client  for  the  purpose  of  having  the 
court  remove  the  attorney  from  further  acting  in  that  capacity. 
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SAME — CHANGE  OF  ATTORNET-— COICPENSATION. 

Under  BaL  Code,  9  4769,  which  permits  a  change  of  attor- 
neys in  an  action,  upon  the  order  of  the  court,  in  an  application 
therefor  by  the  client,  but  requires  the  charges  of  such  attor- 
ney to  be  paid  before  any  change  can  be  made,  the  conclusion 
of  law  by  the  court  that  the  client  may  discharge  the  attorney 
upon  payment  to  him  of  |300  attorney's  fees,  and  moneys 
advanced  by  him  as  costs,  is  warranted,  where  the  findings  of 
fact  show  that  there  was  no  contract  between  them  as  to  the 
amount  of  compensation  to  be  paid,  that  |300  was  a  reasonable 
compensation  for  the  services  rendered,  and  that  certain  sums 
had  been  expended  by  the  attorney  in  behalf  of  his  client  as 
advanced  costs. 

SAIOE. 

The  mere  fact  that  an  attorney  and  client  differed  as  to  the 
kind  or  amount  of  compensation  to  be  paid  for  services  ren- 
dered, and  that  the  attorney  refused  to  proceed  with  the  case 
until  compensated  according  to  his  claims,  and  that,  upon  the 
trial  of  the  question  of  compensation  in  a  proceeding  brought 
for  the  removal  of  the  attorney  the  finding  of  the  court  was 
that  there  was  no  such  contract  for  compensation  as  the  attor- 
ney claimed,  would  not  establish  unfaithfulness  to  his  client  in 
the  discharge  of  his  duties  as  attorney,  so  as  to  occasion  ground 
for  his  summary  removal  and  for  his  deprivation  of  lien  for 
services  rendered.  , 

Appeal  from  Superior  Court,  Lewis  County. — ^Hon. 
Abbaham  L.  Milleb,  Judge.    Affirmed. 

Edward  F.  Hunter  (A.E,  Bice,  of  counsel),  for  appel- 
lant. 

/.  E.  Willis  and  (7.  H.  Forney,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

WhitEj  J. — A  motion  has  been  made  by  the  respond- 
ent to  dismiss  this  appeal,  but,  from  the  view  we  take  of 
the  case,  it  is  unnecessary  to  pass  upon  the  same.  This 
is  in  the  nature  of  a  special  proceeding,  and  the  com- 
plaint, stripped  of  abounding  verbiage,  amounts  to  this: 
That  the  respondent  is  a  practicing  attorney;  that  prior 
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to  the  16th  of  December,  1896,  the  appellant  employed 
the  respondent  to  represent  him  as  an  attorney  in  a  suit 
to  set  aside  a  deed  (Payette  v,  Ferrier,  20  Wash.  479,  56 
Pac  629)  and  to  reinvest  title  in  the  land  mentioned  in 
the  deed  in  appellant;  that,  prior  to  the  bringing  of  said 
action,  it  was  agreed  between  respondent  and  appellant 
that,  in  case  appellant  was  restored  to  the  land  in  litiga- 
tion  by  the  courts  of  the  state,  appellant  was  to  pay 
respondent  for  his  services  in  the  matter  $100  and  all 
costs  and  expenses  advanced  by  the  respondent  in  the 
action ;  that  a  trial  of  the  cause,  conducted  by  the  respond- 
ent, was  had  in  the  superior  court  of  Lewis  county,  a 
decision  rendered  against  the  appellant,  and  the  case 
appealed  to  the  supreme  court;  that  the  supreme  court 
decided  the  case  in  favor  of  the  appellant,  and  reversed 
the  lower  court;  that  appellant  has  paid  to  respondent 
the  sum  of  $20  on  account  of  costs ;  that  respondent,  since 
the  decision  of  the  supreme  court,  refuses  to  proceed  fur- 
ther in  said  action  or  to  withdraw  from  the  same  and 
allow  appellant  to  employ  other  counsel,  unless  the  appel- 
lant deed  to  respondent  one-half  the  land  in  controversy 
in  said  action ;  that  appellant  has  been  ready  and  willing 
to  pay  the  respondent  the  amount  contracted  to  be  paid 
when  he  is  restored  to  the  possession  of  the  property  in 
litigation.  The  prayer  of  the  complaint  is  that  the  court 
find  whether  or  not  the  appellant  is  indebted  to  the 
respondent  and,  i£  so,  the  amount  of  such  indebtedness; 
that  for  such  indebtedness,  if  any  be  found,  the  court 
make  such  order  as  the  nature  of  the  case  demands.  The 
answer  denies  the  payment  of  the  $20  and  the  contract 
as  to  compensation  pleaded  by  the  appellant.  The  ser- 
vices performed  are  affirmatively  pleaded  in  the  answer; 
also,  that  $126  was  expended  by  respondent  in  the  ex- 
pense of  litigation,  and  that  $16,  and  no  more,  of  that 
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SAME— CHANGE  OF  ATTOBNET—- COMPENSATION. 

Under  BaL  Code,  §  4769,  which  permits  a  change  of  attor- 
neys in  an  action,  upon  the  order  of  the  court,  in  an  application 
therefor  by  the  client,  but  requires  the  charges  of  such  attor^ 
ney  to  be  paid  before  any  change  can  be  made,  the  conclusion 
of  law  by  the  court  that  the  client  may  discharge  the  attorney 
upon  payment  to  him  of  $300  attorney's  fees,  and  monejni 
advanced  by  him  as  costs,  is  warranted,  where  the  findings  of 
fact  show  that  there  was  no  contract  between  them  as  to  the 
amount  of  compensation  to  be  paid,  that  $300  was  a  reasonable 
compensation  for  the  seryices  rendered,  and  that  certain  sums 
had  been  expended  by  the  attorney  in  behalf  of  his  client  as 
advanced  costs. 

SAMS. 

The  mere  fact  that  an  attorney  and  client  differed  as  to  the 
kind  or  amount  of  compensation  to  be  paid  for  services  ren- 
dered, and  that  the  attorney  refused  to  proceed  with  the  case 
until  compensated  according  to  his  claims,  and  that,  upon  the 
trial  of  the  question  of  compensation  in  a  proceeding  brought 
for  the  removal  of  the  attorney  the  finding  of  the  court  was 
that  there  was  no  such  contract  for  compensation  as  the  attor- 
ney claimed,  would  not  establish  unfaithfulness  to  his  client  In 
the  discharge  of  his  duties  as  attorney,  so  as  to  occasion  ground 
for  his  summary  removal  and  for  his  deprivation  of  lien  for 
services  rendered.  , 

Appeal  from  Superior  Court,  Lewis  County. — ^Hon. 
Abraham  L.  Milles,  Judge.    Affirmed. 

Edward  P.  Hunter  (A.E.  Rice,  of  counsel),  for  appel- 
lant. 

J,  E.  Willis  and  C  H.  Forney,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — A  motion  has  been  made  by  the  respond- 
ent to  dismiss  this  appeal,  but,  from  the  view  we  take  of 
the  case,  it  is  unnecessary  to  pass  upon  the  same.  This 
is  in  the  nature  of  a  special  proceeding,  and  the  com- 
plaint, stripped  of  abounding  verbiage,  amounts  to  this: 
That  the  respondent  is  a  practicing  attorney;  that  prior 
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to  the  16th  of  December,  1896,  the  appellant  employed 
the  respondent  to  represent  him  as  an  attorney  in  a  suit 
to  set  aside  a  deed  (Payette  v.  Ferrier,  20  Wash.  479,  55 
Pac.  629)  and  to  reinvest  title  in  the  land  mentioned  in 
the  deed  in  appellant;  that,  prior  to  the  bringing  of  said 
action,  it  was  agreed  between  respondent  and  appellant 
that,  in  case  appellant  was  restored  to  the  land  in  litiga- 
tion  by  the  courts  of  the  state,  appellant  was  to  pay 
respondent  for  his  services  in  the  matter  $100  and  all 
costs  and  expenses  advanced  by  the  respondent  in  the 
action ;  that  a  trial  of  the  cause,  conducted  by  the  respond- 
ent, was  had  in  the  superior  court  of  Lewis  county,  a 
decision  rendered  against  the  appellant,  and  the  case 
appealed  to  the  supreme  court;  that  the  supreme  court 
decided  the  case  in  favor  of  the  appellant,  and  reversed 
the  lower  court;  that  appellant  has  paid  to  respondent 
the  sum  of  $20  on  account  of  costs ;  that  respondent,  since 
the  decision  of  the  supreme  court,  refuses  to  proceed  fur- 
ther in  said  action  or  to  withdraw  from  the  same  and 
allow  appellant  to  employ  other  counsel,  unless  the  appel- 
lant deed  to  respondent  one-half  the  land  in  controversy 
in  said  action ;  that  appellant  has  been  ready  and  wilb'ng 
to  pay  the  respondent  the  amoimt  contracted  to  be  paid 
when  he  is  restored  to  the  possession  of  the  property  in 
litigation.  The  prayer  of  the  complaint  is  that  the  court 
find  whether  or  not  the  appellant  is  indebted  to  the 
respondent  and,  i£  so,  the  amount  of  such  indebtedneas ; 
that  for  such  indebtedness,  if  any  be  found,  the  court 
make  such  order  as  the  nature  of  the  case  demands.  The 
answer  denies  the  payment  of  the  $20  and  the  contract 
as  to  compensation  pleaded  by  the  appellant.  The  ser- 
vices performed  are  aflSrmatively  pleaded  in  the  answer; 
also,  that  $125  was  expended  by  respondent  in  the  ex- 
pense of  litigation,  and  that  $15,  and  no  more,  of  that 
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sum  has  been  repaid;  that  a  verbal  agreement  was  made 
between  appellant  and  respondent,  in  March,  1898,  that, 
if  respondent   obtained   a   favorable  decision   from   the 
supreme  court  in  said  action  reversing  the  judgment  of 
the  lower  court,  then  appellant  would  convey  to  respond- 
ent an  undivided  one-half  of  the  land  in  controversy ;  and 
that  such  favorable  decision  was  subsequently  obtained. 
The  respondent  further  pleads  that  the  entire  tract  of 
land  was  worth  $3,000;  that  his  services  in  connection 
with    the    litigation    were    of    the    reasonable     value 
of     $1,500;     that    appellant    refuses    to    execute    and 
deliver  a  deed  for  one-half  of  the  land  to  respondent; 
that  respondent  is  willing  to  do  all  things  remaining  to  be 
done  by  an  attorney  to  put  appellant  in  possession  of  said 
land,    if    appellant    will  make  such     conveyance.      The 
prayer  of  the  answer  is  that  appellant  be  adjudged  to  con- 
vey to  respondent  half  of  said  land,  or,  if  the  court  shall 
decide  to  remove  him  as  attorney,  that  the  court  shall 
determine  and  fix  a  fair  and  reasonable  compensation 
for  his  services,  and  not  permit  any  substitution  of  attor- 
neys until  such  compensation  be  paid ;  that  such  compen- 
sation be  fixed  so  as  to  be  equal  to  one-half  the  value  of 
the  land,  and  that  respondent  be  paid  also  his  costs  ex- 
pended for  appellant,  less  said  $15.     The  reply  denies 
the  contract  set  out  by  the  respondent's  answer,  the  value 
of  his  services,  and  most  of  the  other  allegations  in  the 
answer.     The  complaint  and  reply  in  this  case  abound 
in  verbiage  and  immaterial  allegations  and  conclusions 
of  law.    The  answer,  also,  is  more  prolix  than  necessary. 
The  foregoing,  however,  is  a  summary  of  the  pleadings. 
Both  appellant   and  respondent,   without   demanding  a 
jury,  submitted  to  a  trial  of  the  issues  by  the  court.    The 
couii;  made  its  findings  and  conclusions  as  follows: 

"1st     That  the  said  J.  E.  Willis  now  is.  and  was  dur- 
ing all  the  time  herein  mentioned,  a  regularly  admitted 
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and  practicing  attorney  in  the  courts  of  this  state. 

2d.  That  on  or  about  the  Ist  day  of  July,  1894,  the 
plaintiff  employed  defendant  to  act  as  attorney  for 
him  in  a  certain  matter  then  pending  between  the  plain- 
tiff and  one  J.  K.  Jacobus  and  others,  which  said  employ- 
ment resulted  in  the  commencement  of  an  action  in  the 
superior  court  of  Lewis  county,  Washington,  wherein 
Joseph  Payette  was  plaintiff  and  J.  W.  Ferrier,  adminis- 
trator of  the  estate  of  Jacob  Patton  and  Ida  Patton,  was 
defendant,  and  being  No.  1378,  and  that  subsequently 
another  action  between  the  same  parties,  affecting  the 
same  subject  matter,  was  instituted  by  plaintiff,  and  being 
No.,  1737.  That  said  matter  was  litigated  in  the  superior 
court  of  Lewis  county,  and  later  from  thence  to  the 
supreme  court  of  the  state.  And  that  defendant  was 
employed  to  attend  to  said  matters  in  said  courts,  and 
that  in  pursuance  of  such  employment  he  did  attend  to 
said  matters  in  said  courts. 

3d.  That  no  contract  or  agreement  was  entered  into 
between  plaintiff  and  defendant  fixing  or  determining 
the  amount  of  defendant's  compensation  for  such  ser- 
vices. 

4th.  That  $300  is  a  reasonable  compensation  to  be 
allowed  defendant  as  full  compensation  for  said  services. 

5th.  That  defendant  expended  in  behalf  of  plaintiff 
the  sum  of  $75,  advanced  costs,  no  part  of  which  has  been 
paid,  except  the  sum  of  $15. 

6th.  That  plaintiff  now  desires  to  discharge  defend- 
ant from  further  employment  as  attorney  in  said  matter. 

As  a  conclusion  of  law,  the  court  concludes  that  plain- 
tiff may  discharge  defendant  from  said  employment  upon 
the  payment  to  him  of  the  sum  of  $300  attorney's  fees, 
and  the  sum  of  $60  as  advanced  costs." 

The  appellant  excepted  as  follows: 

"The  plaintiff  excepts  to  the  findings  of  fact  and  con- 
clusion of  law,  and  the  conclusion  of  the  court  that  the 
plaintiff  may  discharge  the  defendant  from  said  employ- 
ment upon  payment  to  him  of  the  sum  of  $300  attorney's 
£ees,  and  the  sum  of  $60  as  advanced  costs." 
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As  to  the  facts  found,  this  exception  is  too  general  to 
constitute  the  exception  provided  for  by  law.  Some  of  the 
findings  are  manifestly  correct,  and  a  general  objection 
to  the  whole  thereof  is  clearly  insufficient^  and  this  court 
is  precluded  from  reviewing  any  quesitions  of  fact  upon 
which  such  findings  were  based.  Hannegan  v.  Roth,  12 
Wash.  65  (40  Pac.  636) ;  Cook  v.  Tibbals,  12  Wash.  207 
(40  Pac.  935) ;  Schoonover  v.  Condon,  12  Wash.  475 
(41  Pac.  195). 

The  appellant  tendered  twenty-two  findings  of  fact, 
to  be  substituted  for  the  findings  made  by  the  court.  The 
court  refused  to  substitute  the  findings  so  tendered,  and 
a  general  exception  to  the  refusal  of  the  court  was  noted. 
Many  of  the  proposed  findings  were  outside  uf  the  issues 
in  the  case,  and  were  recitals  of  evidentiary  ,matter 
merely,  and  they  were  properly  rejected  by  the  court. 
The  facts  found  by  the  court  substantially  cover  all  the 
issues  raised  by  the  pleadings. 

The  appellant  offered  to  show  that,  while  the  respond- 
ent was  employed  in  the  case,  he  bought  in  tax  titles  on 
the  land  in  litigation;  that  the  land  had  been  sold  for 
taxes;  that  the  respondent  paid  the  taxes  to  a  certain 
extent  without  the  knowledge  of  appellant,  and  that  appel- 
lant had  to  borrow  $400  to  repay  the  taxes,  penalties,  and 
interest.  The  court  ruled  against  the  offer,  and  an  excep- 
tion was  noted.  The  respondent  claimed  that  he  had  a 
contract  with  the  appellant  for  an  undivided  one-half 
interest  in  the  land.  The  appellant  neglected  to  pay  his 
taxes.  The  respondent  had  a  right  to  purchase  the  tax 
titles  in  order  to  protect  his  interest  in  the  land.  Aside 
from  this,  we  are  at  a  loss  to  understand  how  the  duty  of 
attorney  to  client  was  in  any  manner  violated  by 
the  attomey^s  buying  in  the  tax  titles.  Any  one,  under  the 
law,  had  a  right  to  buy  the  tax  titles.    The  appellant  was 
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not  required  to  pay  the  respondent  on  redemption  any 
more  than  he  would  have  had  to  pay  a  stranger. 

The  pleadings  and  evidence  in  this  case  disclose  the 
fact   that   the  relation   of   client   and   attorney   existed 
between    appellant    and    respondent.      A   dispute    arose 
between  them  as  to  the  compensation  to  be  paid  to  the 
attorney  for  his  services,  the  appellant  claiming  that  the 
sum  to  be  paid  was  $100,  the  respondent  claiming  that 
he  was  to  be  compensated  by  the  conveyance  to  him  by 
appellant  of  a  one-half  interest  in  a  certain  tract  of  land, 
and  a  payment  to  him  of  costs  and  expenses  advanced 
in  the  litigated  action.    The  appellant  thereupon  desired 
to  change  his  attorneys  by  substituting  Edward  F.  Hun- 
ter, Esq.,  or  by  associating  Mr.  Hunter  with  the  respond- 
ent in  the  further  management  of  the  case.    The  respond- 
ent refused  to  consent  to  the  substitution  of  Mr.  Hunter, 
or  to  allow  Mr.  Hunter  to  be  associated  with  him  in  the 
management  of  the  case.    The  appellant  then  conunenced 
this  proceeding,  and,  by  his  prayer  therein,  asked  the 
court  to  find  the  amount  in  which  ho  was  indebted  to  the 
r^pondent  for  his  services  as  attorney,  and  to  make  such 
order  in  the  premises  as  the  nature  of  the  case  demanded. 
The   respondent,   in  his  answer,   set  up   a  contract  of 
employment  different  from  that  alleged  by  appellant,  and 
also  pleaded,  in  effect,  that  his  services  were  reasonably 
i?vx>rth   $1,600.     He  prayed  the  court  that,   if  it  was 
deemed  advisable  to  remove  him  as  attorney,  the  court 
^would  fix  a  fair  and  reasonable  compensation,  etc.,  and 
not  to  permit  his  removal  as  attorney  until  the  same  and 
costs  advanced  by  him  had  been  paid.     The  special  con- 
tract set  up  in  the  answer  and  the  reasonableness  of  ser- 
vices were  denied  by  appellant.    Section  4769,  Bal.  Code, 
is  as  follows: 

j20  — *i3  WASH 
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"The  attorney  in  an  action  or  special  proceeding  may 
be  changed  at  any  time  before  judgment  or  final  deter- 
mination as  follows: 

1.  Upon  his  own  consent^  filed  with  the  clerk  or 
entered  upon  the  minutes;  or 

2.  Upon  the  order  of  the  court,  or  a  judge  thereof, 
on  the  application  of  the  client,  or  for  other  sufficient 
cause ;  but  no  such  change  can  be  made  until  the  charges 
of  such  attorney  have  been  paid  by  the  party  asking  such 
change  to  be  made." 

The  proceedings  instituted  by  the  appellant  were  under 
this  section,  and^  as  an  incident,  the  court  was  called 
upon  to  determine  whether  any  special  contract  of  employ- 
ment existed  between  appellant  and  respondent^  and,  if 
so,  what  that  contract  was.  The  court,  by  its  findings, 
necessarily  determined  that  no  special  contract  existed, 
and  properly  found  that  the  respondent  was  entitled  to 
what  his  services  were  reasonably  worth,  and  fixed  that 
amount  at  $300,  together  with  the  costs  advanced  by  the 
respondent  in  the  action  which  he  prosecuted  for  appel- 
lant. The  issue  was  fairly  joined  as  to  the  value  of  the 
services,  and  the  appellant  cross-examined  the  witnesfes 
called  by  respondent  as  to  the  services  rendered,  and  as 
to  the  value  of  the  land  in  controversy  in  the  suit  of  Pay- 
ette V.  Ferrier,  supra,  and  also  called  witnesses  in  his  own 
behalf  as  to  the  value  of  the  land  in  such  suit.  The  onlv 
exception  properly  taken,  and  which  the  court  is  called 
upon  to  consider  in  this  case,  is  the  conclusion  of  the 
court,  from  the  facta  fotind,  that  "the  plaintiff  may  dis- 
charge the  defendant  from  said  employment  upon  pay- 
ment to  him  of  the  sum  of  $300  attomey^s  fees  and  the 
sum  of  $60,  as  advanced  costs.''  No  rights  guarantied 
to  appellant  under  the  federal  or  state  constitution  are 
violated  by  the  judgment  of  the  court  on  these  findings, 
and  the  contention  of  the  appellant  in  this  respect  is  with- 
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out  merit.  The  effect  of  this  judgment  is  simply  to 
require  the  payment  of  compensation  to  an  oflScer  of  the 
court  for  services  rendered  before  another  shall  be  sub- 
stituted. The  statutes  of  this  state  (Bal.  Code,  §  4772,) 
give  to  an  attorney,  to  the  extent  and  value  of  the  services 
performed  by  him  in  the  action,  a  lien  upon  any  judgment 
recovered  therein.  The  supreme  court  of  Idaho,  in  pass- 
ing on  a  similar  question,  says : 

'^It  is  further  contended  that  the  attorney  is  simply 
the  agent  of  his  client.   To  a  certain  extent,  this  is  true; 
but  he  is  more  than  an  agent     He  is  also  an  officer  of 
the  court,  and  within  his  sphere  and  in  the  line  of  his 
special  powers  he  is  as  independent  as  the  judge  of  the 
court,  and  has  not  only  his  duties  and  obligations  to  the 
court  and  to  his  client,  but  he  has  rights  and  powers  entire- 
ly different  from  and  superior  to  an  ordinary  agent.    An 
agent  receives  his  orders  from,  and  is  directed  absolutely 
and  wholly  by,  his  principal,  in  the  management  of  his 
business.     On  the  other  hand,  the  business  of  the  client 
which  is  submitted  to  his  attorney  is  managed  entirely 
by  the  attorney,  and  the  client  is  advised  and  directed 
by  him.     As  to  the  business  committed  to  his  care,  the 
attorney  is  the  sole  manager  and  director.     Hence  his 
responsibilities  are  much  greater  than  those  of  an  ordi- 
nary agent.    His  reputation  and  his  abilities  are  at  stake 
to  some  extent  in  every  case  he  undertakes.     Hence  the 
laiv  says  the  client  shall  not  discharge  him  arbitrarily  in 
the  midst  of  the  performance  of  his  duties.     But  if  you 
desire  to  change  attorneys,  you  may  do  so  with  the  con- 
sent of  the  court  in  a  proper  proceeding.    As  in  this  case 
the  court  examines  into  the  reasons  for  said  change,  and 
w^hen  he  ascertains  that  the  attorney  has  prosecuted  his 
client's  business  to  the  best  of  his  ability  and  with  fidel- 
ity to  the  trust  imposed  upon  him,  he  so  finds.     Then,  if 
the  substitution  itf  made,  there  is  no  reflection  upon  the 
ability  or  faithfulness  of  the  attorney.     As  to  his  right 
to  fees  or  security  for  the  same  as  a  condition  precedent 
to  his  discharge,  the  law  says — and  this  court  is  in  accord 
-with  this  view — 'that  a  party  has  no  right  arbitrarily  to 
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change  his  attorney  without  paying  or  securing  fees 
earned,  and  the  original  attorney  is  not  bound  to  consent 
to  a  substitution,  or  deliver  papers  upon  which  he  has 
a  lien,  until  the  amount  of  his  just  demands  is  ascer- 
tained by  a  court  or  referee,  and  paid  or  secured/ 
Weeks,  Attys.  §§  250,  267,  and  cases  there  cited;  Me- 
chem,  Ag.  §  856;  In  re  Herman,  50  Fed.  517;  Ronald 
V.  Association,  80  Fed.  228 ;  Butchers*  Union  Slaughter- 
House  &  Live-Stock  Landing  Co,  v.  Crescent  City  Live- 
stock Landing  &  SloAighter-House  Co,  (La.)  6  SoutL 
509 ;  Gardiner  v.  Tyler,  86  How.  Pr.  63.  The  substitu- 
tion, however,  of  attorneys  is  a  matter  largely  in  the  dis- 
cretion of  the  court,  and  we  do  not  say  that  there  may  not 
be  a  case  in  which  attorneys  may  be  discharged  vrithout 
paying  or  securing  fees  already  earned.  We  do  say  that 
the  rule  of  law  is  that  fees  or  commissions  already  earned 
must  be  paid  or  secured  before  substitution  can  be  had* 
If  this  is  impossible  in  any  given  case,  this  fact  must 
be  shown  by  the  party  moving  the  discharge  and  substi- 
tution, and  then  it  should  appear  that  jiistice  to  the  client 
or  attorney  demands  the  change.  We  do  not  say  that  there 
does  not  exist  in  this  case  such  a  state  of  facts  as  renders 
a  change  necessary  and  proper,  and  therefore  do  not  con- 
demn the  judgment  of  the  court  below;  but  this  change 
should  not  be  made  without  first  paying  or  securing  the 
fees  earned,  unless,  as  is  stated,  the  court  below  should 
deem  this  impossible  or  impracticable."  Curtis  v.  Rich- 
ards, 40  Pac.  57.    Sloo  v.  Law,  4  Blatch.  268. 

In  the  last  case  cited  the  court  says: 

"It  is  the  duty  of  the  court  to  protect  solicitora  and 
other  oflSicers  of  the  court,  when  they  have  faithfully  per- 
formed their  trust,  and  that  duty  should  be  faithfully 
executed." 

The  appellant,  however,  insists  that,  inasmuch  as  the 
court  failed  to  find  that  the  respondent  wsls  entitled  to 
one-half  of  the  land,  the  refusal  to  proceed  with  the  case 
unless  he  received  a  deed  for  one-half  establishes  his 
unfaithfulness  to  his  client,  and  for  that  reason  he  should 
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have  been  summarily  removed.  It  must  be  remembered 
that  the  court  failed  to  find  that  the  contract  claimed  by 
the  appellant  was  the  true  contract  between  appellant 
and  respondent.  The  mere  fact  that  the  appellant  and 
respondent  differed  as  to  the  kind  or  amount  of  compen- 
sation to  be  paid  for  services  rendered  in  no  way  proves 
that  the  respondent  was  unfaithful  to  his  client  in  the 
discharge  of  his  duties  as  attorney. 

Inasmuch  as  this  is  in  the  nature  of  a  special  proceed* 
ing,  and  as  the  conduct  and  charges  for  the  services  of  an 
officer  of  the  court  are  involved,  we  have  disregarded  the 
fact  that  no  proper  exceptions  have  been  taken  to  the 
findings,  and  have  examined  the  evidence.  If  we  were 
called  upon  to  review  the  findings,  we  would  be  inclined  to 
increase,  rather  than  diminish,  the  compensation  awarded 
to  respondent.  Through  his  efforts  a  tract  of  land  valued 
at  $1,800  and  $2,200  by  the  witnesses  of  appellant,  and 
much  higher  by  witnesses  for  respondent,  and  probably 
worth  $3,000,  was  saved  to  the  appellant.  The  services  ren- 
dered involved  a  trial  in  the  superior  court,  where  the 
judgment  was  adverse  to  the  appellant,  and  an  appeal  to 
this  court,  wherein  the  judgment  of  the  court  below  was 
reversed  and  the  appellant  was  awarded  his  land.  The 
respondent  has,  with  zeal,  ability,  and  faithfulness, 
attended  to  the  duties  imposed  upon  him,  and  common 
honesty  requires  that  he  should  be  paid  for  his  services. 
The  judgment  of  the  court  below  is,  therefore,  affirmed, 
%idth  costs  to  respondent. 

DuFBAB,  C.  J.,  and  Bbavis,  Fullebton  and  Andebs, 
JJ.,  concur. 
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[No.  8419.    Decided'  November  24,  1900.] 

Lou  Van  Alstine  et  al,,  AppellaniSj  v.  Con  Van  Al- 

STiNB,  Respondent 

DITOBCS — JT7BIBDICTI0N — ^BESIDENOE   OF   PASTIES. 

Under  the  statutory  provisions  governing  dlvarce,  the  supe- 
rior court  has  no  jurisdiction  when  it  appears  that  neither  the 
plaintifE  nor  cross-complainant  have  been  residents  of  the  state 
for  a  year  preceding  the  filing  of  the  petition  for  divorce;  nor 
would  allegations  in  plaintiff's  complaint  and  affidavit  setting 
forth  domicile  here  for  the  necessary  length  of  time,  when  the 
facts  are  otherwise,  be  sufficient  to  warrant  the  court  in  enter- 
taining Jurisdiction  of  defendant's  cross-complaint  for  annul- 
ment of  the  marriage. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
William  Hickman  Mooee,  Judge.     Reversed. 

John  F.  Dore  and  Charles  E.  Shepardj  for  appellants* 

Richard  Winsor  and  Bollinger,  Ronald  £  Battle,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Beavis,  J. — Plaintiff  commenced  an  action  in  the 
superior  court  of  King  county,  for  divorce  from  defend- 
ant Con  Van  Alstine.  The  alleged  ground  for  divorce 
was  cruelty.  The  husband  appeared  and  answered,  deny- 
ing the  allegations  of  the  complaint  and  filing  hia  cross- 
complaint,  praying  for  an  annulment  of  the  marriage 
for  fraud  in  the  contract  thereof.  Appellants  Norton, 
Winstock,  and  Noyes  were  made  parties  to  the  action  by 
order  of  the  court,  on  the  application  of  the  defendant, 
upon  allegations  in  the  cross-complaint  that  such  defend- 
ants had  conspired  with  the  plaintiff  to  procure  the 
alleged  fraudulent  marriage  between  plaintiff  and  defend- 
ant for  the  purpose  of  defrauding  the  husband  and  obtain- 
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ing  from  him  large  sums  of  money.  After  issue  joined  in 
the  action,  a  motion  for  suit  money  and  alimony  was 
made  by  the  plaintiff,  and  a  number  of  affidavits  were 
filed  by  the  respective  parties  upon  the  hearing  of  the 
motion,  and  also  oral  testimony  was  heard  by  the  court. 
The  motion  does  not  appear  to  have  been  finally  deter- 
mined. The  complaint  was  withdrawn,  and,  before  the 
trial  came  on,  plaintiff^s  cotmsel  moved  the  dismissal  of 
the  action  on  the  ground  that  the  withdrawal  of  her  com- 
plaint carried  with  it  the  dismissal  of  the  cross-complaint. 
The  court  overruled  the  motion  to  dismiss  and  proceeded 
with  the  trial.  Counsel  for  plaintiff  refused  to  further 
appear  in  the  action,  and  the  court  directed  the  prosecut- 
ing attorney  to  appear  as  in  an  undefended  action  for 
divorce  or  annulment  of  marriage.  The  marriage  was 
adjudged  fraudulent  and  decreed  void,  and  relief  was 
given  the  cross-complainant  (defendant)  against  the 
other  defendants  and  plaintiff,  in  the  nature  of  a  money 
judgment  for  large  sums  of  money  fraudulently  received 
by  the  plaintiff  from  the  cross-complainant.  Plaintiff 
and  defendants  !N'orton  and  Winstock  have  appealed. 
IToyes  did  not  appear. 

Many  exceptions  are  taken  by  the  appellants  and 
assignments  of  error  made  thereon,  and  the  record  brought 
here  is  an  extensive  one.  After  a  careful  examination, 
it  is  concluded  that  the  objection  to  the  jurisdiction  of 
the  superior  court  to  try  the  action  is  determinative  of 
the  case.  The  superior  court  found  that  plaintiff  was  a 
resident  of  the  state  for  one  year  immediately  prior  to  the 
oommencement  of  the  action.  To  this  finding  of  fact 
exception  was  duly  taken.  The  jurisdiction  to  entertain 
a  suit  for  divorce  and  for  annulment  of  marriage  is 
founded  upon  residence  in  the  state.  The  statute  (§  5718, 
BaL  Code)  is  as  follows: 
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"Any  person  who  has  been  a  resident  of  the  state  for 
one  year  may  file  his  or  her  complaint  for  a  divorce  or 
decree  of  nuUity  of  marriage,  under  oath,  in  the  superior 
court  of  the  county  where  he  or  she  may  reside,  and  like 
proceedings  shall  be  had  thereon  as  in  civil  cases." 

Section  5720,  Id.,  provides: 

"The  defendant  may,  in  addition  to  his  or  her  answer, 
file  a  cross-complaint  for  divorce,  and  the  court  may,  in 
such  case,  grant  a  divorce,  if  any,  in  favor  of  either  party, 
or  as  on  application  of  both." 

It  was  adjudged  in  Luce  v.  Luce,  15  Wash.  608  (47 
Pac.  21),  that  in  an  action  for  divorce  plainti£f  murt 
affirmatively  plead  and  satisfactorily  prove  prior  resi- 
dence in  the  state  for  the  period  of  one  year  or  more ;  and 
§  6730,  Bal.  Code,  requires: 

"In  all  instances  where  the  superior  court  shall  grant 
a  divorce,  it  shall  be  for  cause  distinctly  stated  in  the 
complaint,  and  proved,  and  found  by  the  court,  and  the 
court  shall  state  the  facts  found  upon  which  the  decree 
is  rendered." 

Section  5719  declares: 

"When  the  defendant  does  not  answer,  or,  answering, 
admits  the  allegations  in  the  complaint,  the  court  shall 
require  proof  before  granting  a  divorce  or  a  decree  of 
nullity." 

In  Liice  V.  Luce,  supra,  it  was  said: 

"He  [plaintiff]  testified  that  he  left  the  east  for  the 
purpose  of  finding  a  new  location  in  which  to  do  business ; 
that  he  came  to  the  state  of  Washington  in  January  or 
February,  1894,  and  stopped  at  the  cities  of  Seattle  aod 
Tacoma;  that  thereafter  he  went  to  the  state  of  Califor- 
nia in  further  pursuit  of  the  object  which  induced  him 
to  leave  the  east;  that  he  returned  to  the  state  of  Wash- 
ington and  went  into  business  in  the  city  of  Everett  about 
the  month  of  June,  1894.  This  testimony  satisfies  us 
that  he  was  not  a  resident  of  the  state  of  Washington  until 
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his  return  thereto  from  the  state  of  California,  when  he 
located  in  business  at  the  city  of  Everett.  It  might  be  in- 
ferred from  this  testimony  that  plaintiff  lost  his  residence 
in  the  east  when  he  left  there,  but  even  this  does  not 
clearly  appear.  And  there  is  nothing  therein  which  tends 
to  show  that  he  had  any  intention  as  to  any  definite  loca- 
tion until  he  reached  Everett  upon  his  return  from  Cali- 
fornia. This  being  so,  the  plaintiff  failed  to  prove  the 
fact  necessary  to  entitle  him  to  any  relief." 

In  the  case  under  consideration  it  is  apparent  that  the 
allegation  of  plaintiff's  residence  in  her  complaint  was 
not  evidence  of  such  fact.     But,  on  the  hearing  of  the 
motion  for  suit  money  and  alimony,  plaintiff  submitted 
afBdavits  in  which,  in  general  words,  it  was  stated  that  she 
was  a  resident  of  Elng  county  for  more  than  one  year. 
On  the  trial  of  the  merits  she  was  called  as  a  witness  for 
the  cross-complainant  and  testified  that  she  was  a  resi- 
dent of  the  state  of  California  in  December,  1897.     She 
was  interrogated,  "Where  did  you  go  from  San  Fran- 
cisco?"    She  answered  that  she  went  to  Alaska  direct, 
and  en  route  remained  one  day  in  Seattle ;  that  she  went 
to    Fort  Wrangle,   Alaska,   to  engage  in  business,   and 
there  contracted  for  a  lodging  house,  which  was  to  be  com- 
pleted for  her;  that  while  returning  from  Fort  Wrangle, 
on  a  voyage  to  Seattle,  she  became  acquainted  with  the 
cross-complainant,  and  together  they  came  to  Seattle  and 
temporarily  remained  at  a  hotel;  that  a  few  days  there- 
after they  were  married,  and  shortly  thereafter  departed 
for   San  Francisco;  remained  for  some  weeks  in  Cali- 
fornia and  then  returned  to  Seattle,  remaining  a  few  days 
together  at  a  hotel,  when  cross-complainant  returned  to 
Alaska  to  remain  there  some  months  upon  his  business 
affairs.    The  understanding  between  them  was  that  plain- 
tiff   should  remain  at  a  hotel  in  Seattle,  or  return  to 
San  Francisco,  and  thence  to  Seattle.     It  also  appears 
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from  the  testimony  of  both  plaintiff  and  cross-complain- 
ant that,  about  the  time  of  their  marriage  it  was  their 
intention  to  travel  extensively  for  a  year  or  two,  and  then 
to  make  their  home  somewhere,  the  location  of  which 
home  was  entirely  undetermined.  It  is  not  assumed  that 
the  cross-complainant  was  a  resident  of  this  state.  There 
appears  to  be  not  only  a  failure  of  satisfactory  proof  of  the 
residence  of  plaintiff  in  this  state,  but  it  is  fairly  inferred, 
from  all  the  evidence  adduced  at  the  trial,  that  plaintiff 
was  not  such  resident  for  one  year  prior  to  the  suit. 
Plaintiff's  affidavit  referred  to  is  in  its  statement  of  res- 
idence a  mere  conclusion,  and,  if  considered  upon  the 
trial  as  evidence  at  aU,  cannot  have  force  against  the 
facts  which  are  detailed  by  plaintiff,  and  also  other  infer- 
ences that  must  be  legitimately  drawn  from  her  wan- 
dering life.  Counsel  for  cross-complainant  have  cited  the 
case  of  Ferry  v.  Ferry,  9  Wash.  239  (37  Pac.  431), 
where  a  decree  of  divorce  was  granted  the  wife  on  her 
cross-complaint,  and  three  years  afterward  she  made  appli- 
cation to  set  aside  the  decree  on  the  ground  that  her  hus- 
band was  not  a  resident  of  the  state  at  the  time  the  action 
was  commenced,  she  herself  being  a  non-resident.  In 
that  case  the  groimds  for  divorce  were  amicably  arranged 
between  the  husband  and  wife,  large  property  interests 
were  settled,  each  spouse  had  become  possessed  of  individ- 
ual shares  of  the  property,  and  the  wife  had  transferred 
nearly  all  of  hers.     The  court  observed  of  the  trial: 

"No  one  was  deceived  or  defrauded  in  this  unless  it  be 
the  court;  and  now  the  same  court  is  asked  to  set  aside 
the  decree  thus  rendered  at  the  suit  of  one  who  is  respon- 
sible for  the  imposition  effected,  after  more  than  three 
years  of  acquiescence  and  enjoyment  of  the  fruits  of  the 
action." 

It  was  held  that  the  wife  was  estopped  from  question- 
ing the  validity  of  the  decree,  even  though  there  was  fraud 
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upon  the  jurisdiction  of  the  court.  We  do  not  think  the 
authority  is  applicable  here.  We  have  now  a  direct 
appeal  on  exception  to  the  jurisdiction  of  the  superior 
court.    We  are  satisfied  the  exception  is  well  taken. 

The  judgment  and  decree  is  reversed,  with  directions 
for  entry  of  a  judgment  dismissing  the  action. 

DuNBAB,   C.   J.,   and  Fullerton  and  Atsdebs,   JJ., 
concur. 


[No.  8627.    Decided  NoTember  24,  1900.] 

Henby  McAlmond,  Appellant,  v.  Robbbt  Bevington 
et  al..  Defendants,  G.  W.  Feazell,  Respondent. 

MOKST  DEPOSITED  AS  BAIIi — ^PBBSXTKPTIOIY  AS  TO  OWITEBfiHIP. 

Where  moneys  are  deposited  with  a  Justice  of  the  peace  by 
another  than  defendant,  as  security  for  the  appearance  of 
defendant  at  the  time  set  for  his  preliminary  examination,  the 
presumption  arises  that  such  moneys  belong  to  the  one  so 
depositing  them  and  not  to  the  defendant. 


A  deposit  of  money  in  court,  in  the  interest  of  a  defendant 
charged  with  crime,  and  for  the  purpose  of  security  for  his  sub- 
sequent appearance,  does  not  become  the  property  of  the 
defendant  so  as  to  be  subject  to  garnishment  by  his  Judgment 
creditor  after  its  release  as  security,  when  the  money  so 
deposited  in  reality  belonged  to  the  party  depositing  it  and  not 
to  the  defendant. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
0»AicGE  Jacobs,  Judge.     Affirmed. 

Morris  B.  Sachs  and  Julius  F.  Hale,  for  appellant. 
John  W.  Corson,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

White,  J. — On  the  28th  day  of  January,  1899,  Henry 
McAlmond,  the  appellant,  who  was  the  plaintiff  in  the 
garnishee  proceedings  in  the  court  below,  recovered  a 
judgment  in  the  superior  court  of  Bang  county,  in  cause 
No.  26,125, — ^Hugh  Barbour,  plaintiff,  against  E.  H. 
McAlmond  et  al.,  defendants, — ^against  Robert  Bevington, 
who  was  one  of  the  defendants  in  the  action,  in  which 
judgment  was  recovered  for  the  sum  of  $500,  with 
interest,  etc.  The  said  judgment  remained  unsatisfied, 
and  on  the  21st  day  of  September,  1899,  the  said  Henry 
McAlmond  filed  in  said  court  and  in  said  cause,  in  which 
judgment  was  recovered,  an  affidavit  for  garnishment, 
and  thereupon  a  writ  of  garnishment  was  issued  out  of 
said  court  in  said  cause,  and  on  said  day  was  duly 
served  upon  J.  Dal  Roberts,  the  garnishee  mentioned  in 
the  affidavit ;  and  on  the  22d  day  of  September,  1899,  an 
affidavit  for  garnishment  was  filed  in  said  cause,  and  on 
said  day  a  writ  of  garnishment  was  duly  issued  therein, 
and  was  duly  sei-ved  upon  said  T.  H.  Cann, 
the  garnishee  named  in  said  writ.  Answers  were 
duly  served  by  the  garnishees,  J.  Dal  Rob- 
erts and  T.  H.  Cann,  in  which  said  answers  the  said 
garnishees  deny  that  at  the  time  of  the  service  of  the 
writ  of  garnishment  they  were  indebted  to  the  defendant 
Robert  Bevington  in  any  sum  whatever,  and  allege  that, 
at  that  time,  no  effects  of  any  kind,  nature  or  description 
whatsoever  were  in  their  possession  or  unduf  their  control 
belonging  to  the  said  defendant,  Robert  Bevington;  and 
further  alleging  that  since  said  time  they  have  not  become 
indebted  to  the  said  Robert  Bevington,  nor  since  said 
time  have  they  had  in  their  possession  or  under  their  con- 
trol any  effects  whatever  belonging  to  the  said  Robert  Bev- 
ington.   Afterwards  the  judgment  creditor,  Henry  McAl- 
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mond,  the  appellant,  filed  and  served  replies  to  said  an- 
swers, alleging  that,  at  and  before  the  service  of  the  writ  of 
garnishment  herein  upon  said  garnishee,  to-wit,  the  2  2d 
day  of  September,  1899,  and  prior  thereto,  and  ever  since 
said  day,  said  garnishee  T.  H.  Own  was  indebted  to  said 
Kobert  Bevington,  and  is  now  indebted  to  said  Robert 
Bevington,  in  the  sum  of  $1,000,  being  the  amount  of 
money  deposited  with  the  said  garnishee  on  about  the 
22d  day  of  September,  1899,  as  cash  bail  for  said  Kobert 
Bevington,  in  the  case  of  the  State  of  Washington  against 
Robert  Bevington  et  al.,  defendants,  then  pending  in  the 
justice  court,  Seattle  precinct,  King  county,  Washington, 
before  T.  H.  Cann,  justice  of  the  peace;  that  since  the 
service  of  the  writ  of  garnishment  upon  said  garnishee, 
the  said  justice  court,  by  an  order  duly  made  in  said 
court  in  said  cause  in  which  the  state  of  Washington  was 
plaintiff  and  Robert  Bevington  et  al.  were  defendants, 
being  the  same  cause  in  which  the  said  sum  of  $1,000 
was  deposited  by  said  Robert  Bevington  with  said  gar- 
nishee as  cash  bail,  did  dismiss  said  cause  and  discharge 
said  defendants  therein.  These  replies  were  duly  served 
and  filed  on  or  about  the  27th  day  of  September,  1899, 
on  which  day  the  above  named  garnishee  defendant,  T. 
H.  Cann,  deposited  with  the  clerk  of  the  superior  court 
of  King  county,  Washington,  and  paid  into  the  registry 
of  said  court,  the  sum  of  $1,000,  in  response  to  the  gar- 
nishment hereinbefore  referred  to;  afterwards,  on  the 
third  day  of  October,  1899,  one  G.  W.  Feazell  filed  in  said 
cause  in  said  court  an  affidavit  styling  himself  plaintiff 
and  claimant,  in  which  affidavit  the  said  Feazell  states 
that  the  $1,000  levied  upon  in  the  above  entitled  cause 
as  the  property  of  the  defendant  Robert  Bevington  has 
been  at  all  times  herein  mentioned,  and  now  is,  the  prop- 
erty of  the  claimant,  G.  W.  Feazell,  and  that  the  same  is 
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of  the  value  of  $1,000,  and  that  said  claimant  Feazell  is 
entitled,  and  has  the  right  to  the  immediate  possession 
thereof.  The  affidavit  and  claim  of  said  Feazell 
was  duly  controverted  by  the  appellant.  A  jury  was  in 
open  court  waived  by  all  parties  to  the  cause,  and  the  same 
was,  on  the  13th  day  of  November,  1899,  tried  before  the 
court.  Thereupon  the  court  made  and  filed  in  the  cause 
findings  of  fact  and  conclusions  of  law  as  follows : 

"1.  I  find  that  on  the  28th  day  of  January,  1899, 
Henry  Mc Almond,  plaintiff  herein,  recovered  a  judgment 
in  the  superior  court  against  Eobert  Bevington  for  the  sum 
of  five  hundred  dollars,  with  interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum  from  April  27,  1898,  and  costs 
of  suit,  taxed  at  twelve  dollars. 

2.  I  find  that  on  September  15,  1899,  said  Kobert 
Bevington  and  one  A.  B.  Mason  were  charged  on  a  written 
complaint  sworn  to  by  John  J.  Jones  with  the  crime  of 
obtaining  money  under  false  pretenses  on  or  about  August 
7,  1899,  in  King  county,  state  of  Washington.  I  find  that 
a  warrant  was  issued  by  the  justice  before  whom  the  com- 
plaint was  made,  and  that  they  were  arrested  and  brought 
into  court  September  15,  1899.  I  find  that  the  complaint 
could  not  be  heard  on  that  day,  and  it  was  continued  until 
September  20th.  The  bail  was  fixed  by  the  court  at  one 
thousand  dollars  each.  On  the  15th  day  of  September 
Bevington  was  not  able  to  give  bail  for  his  appearance 
from  time  to  time  until  the  examination  could  be  concluded 
by  the  justice. 

3.  I  find  that  G.  W.  Feazell,  intervener  herein,  was 
a  friend  of  Mr.  Bevington,  and  that  he,  without  the  re- 
quest and  knowledge  of  Bevington,  put  into  the  hands  of 
the  justice  a  thousand  dollars  of  his  own  money,  in  cash, 
as  security  for  the  appearance  of  Bevington,  whenever  his 
appearance  should  be  required  by  the  justice  during  the 
progress  of  the  preliminary  examination. 

4.  I  find  that  T.  H.  Cann,  the  justice  olf  the  peace, 
received  it  and  receipted  for  it  as  said  G.  W.  FeazelVs 
money. 
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5.  1  iind  that  the  preliminarj  hearing  was  not  com- 
pleted on  the  iOih,  and  was  continued  until  the  21st  at 
two  o'clock  p.  m.^  and  thenoe  continued  to  September  22d 
at  ten  o'clock  a.  m. ;  that  late  on  the  afternoon  of  the  22d 
day  the  charge  against  both  defendants  was  dismissed  by 
the  justice  of  the  peace. 

6.  I  find  that  about  eight  o'clock  in  the  morning  of 
the  22d  garnishee  process  was  served  upon  T.  H.  Cann^ 
claiming  the  money  deposited  in  the  court  by  Mr.  Feazell 
to  be  the  money  of  Robert  Bevington,  and  the  object  of 
such  garnishment  proceedings  was  to  secure  the  applica- 
tion of  said  money,  or  as  much  thereof  as  might  be  neces- 
sary, for  the  satisfaction  of  the  judgment  obtained  by  Mc- 
Almond  against  Bevington,  above  alluded  to. 

7.  I  find  that  T.  H.  Cann,  justice  of  the  peace,  de- 
posited said  money  in  the  registry  of  this  court  to  bide  its 
order  herein. 

8.  I  find  that  G.  W.  Feazell  intervened  in  the  garnish- 
ment proceedings  herein,  and  claimed  the  money  as  his 
own. 

I  find  as  a  conclusion  of  law  from  the  above  facts  that 
the  money  was  the  property  and  is  the  property  of  G.  W. 
Feazell,  intervener  herein,  and  that  he  is  entitled  to  the 
possession  of  the  same." 

Prior  to  the  making  and  filing  of  the  aforesaid  findings 
of  fact  and  conclusions  of  law  the  appellant  asked  the 
court  to  make  the  f  oUowinsr  conclusions  of  law : 


iff 


^That  the  claimant  and  intervenor,  Feazell,  having 
deposited  the  funds  in  question  with  the  garnishee  defen- 
dant, T.  H.  Cann,  for  the  use  and  benefit  of  defendant, 
Kobert  Bevington,  such  funds  then  became,  and  ever  since 
have  been,  the  property  of  said  Robert  Bevington,  and  are 
subject  to  garnishment  by  the  judgment  creditor,  Henry 
McAImond,  and  that,  consequently,  said  money,  which  was 
in  the  hands  and  under  the  control  of  garnishee  defendant, 
T.  H.  Cann,  and  afterwards  deposited  by  him  in  the  regis- 
try of  this  court,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  judgment  of  said  defendant,  Henry  McAImond, 
should  be  appropriated  to  the  payment  of  said  judgment." 
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Thereupon  the  appellant  excepted  to  the  third  finding  of 
fact  and  the  conclusions  of  law  made  and  entered  by  the 
court,  and  the  refusal  by  the  dburt  to  make  the  conclusions 
of  law  submitted  by  the  appellant.  On  the  24th  day  of 
November,  1899,  the  court  made  and  entered  a  decree  au- 
thorizing the  claimant  and  intervener,  Q.  W.  Feazell,  to 
withdraw  from  the  registry  of  the  court  the  $1,000  therein 
deposited  by  the  garnishee  defendant,  T.  H.  Cann,  and 
giving  and  granting  a  judgment  in  favor  of  said  claimant 
and  intervener  and  said  garnishee  defendants,  and  each  of 
them,  and  against  the  said  Henry  McAlmond,  for  costs  and 
disbursements;  and  thereupon  the  said  appellant  applied 
to  the  court  for  an  order  fixing  the  amount  of  the  appeal 
and  supersedeas  bonds  in  said  cause  in  order  that  he  might 
appeal  the  said  case  to  the  supreme  court  of  the  state  of 
Washington  and  supersede  said  judgment  and  decree;  and 
the  court  thereupon  fixed  the  bond  aforesaid  at  $500. 
Thereupon  the  appellant  duly  gave  notice  of  appeal,  as  re- 
quired by  law,  and  filed  an  appeal  and  supersedeas  bond 
in  the  sum  of  $500,  as  fixed  by  the  order  of  the  court; 
and  thereafter  the  court  made  and  entered  an  order  which 
recited  that,  judgment  in  the  cause  having  been  rendered 
in  favor  of  the  claimant,  G.  W.  Feazell,  and  the  court  hav- 
ing made  an  order  fixing  the  supersedeas  bond  at  $500,  on 
application  of  Williams  &  Jacobs,  attorneys  for  claimant, 
and  which  ordered  that  said  claimant  be  permitted  to  with- 
draw from  the  registry  of  the  court  the  $1,000  deposited 
by  said  T.  H.  Cann  upon  giving  a  bond,  to  be  approved 
by  the  court,  to  Henry  McAlmond  in  the  sum  of.  $1,000, 
conditioned  to  pay  all  costs  and  damages  he  may  sustain 
by  reason  of  such  withdrawal,  to  which  said  Henry  McAl- 
mond excepted.  On  the  28th  day  of  November,  1899,  the 
court  made  the  following  order : 
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*'Upon  approving  and  filing  bond  herein  it  is  ordered 
that  $500  of  the  money  deposited  herein  be  delivered  to 
G.  W.  Feazell,  or  his  attorney,  Solon  T.  Williams." 

Thereafter  there  was  filed  in  court  a  bond  in  the  sum 
of  $260,  which  was  approved  by  the  judge,  and  thereupon 
the  said  claimant  withdrew  from  the  registry  of  said  court, 
and  of  tho  $1,000  deposited  by  said  T.  H.  Cann,  garnishee 
herein,  the  sum  of  $600,  and  this  case  comes  to  this  court 
upon  the  appeal  of  said  Henry  Mc Almond  from  the  judg- 
ment and  decree  and  the  orders  of  the  superior  court  of 
King  county. 

The  findings  of  fact,  except  the  third,  are  not  ques- 
tioned. The  staiement  of  facts  recites  that,  "subsequent 
to  Bevington's  commitment  to  jail,  but  prior  to  his  said 
preliminary  examination,  G.  W.  Feazell,  the  above  named 
intervener  or  claimant,  deposited  with  said  justice  of  the 
peace,  Cann,  the  sum  of  $1,000  in  cash,  in  lieu  of  bail,  as 
security  for  the  appearance  of  said  Bevington  before  said 
justice  of  the  peace  for  his  preliminary  examination." 
This  is  the  only  matter  in  the  statement  justifying  the 
third  finding  of  fact.  From  the  fact  that  the  money  was 
deposited  by  Feazell,  the  court  foimd  that  it  was  FeazelPs 
money,  and  that  he  was  a  friend  of  Bevington.  The 
diflFerence  between  the  third  finding  of  fact  and  the  state- 
ment is  immaterial.  The  fourth  finding  of  fact  is  to  the 
effect  that  the  justice  of  the  peace  received  the  money 
from  Feazell  and  receipted  to  him  for  it.  Until  the  con- 
trary is  shown,  the  presumption,  under  such  circum- 
stances, is  that  it  was  FeazelFs  money  that  was  deposited. 

The  second  assignment  of  error  is  based  upon  the  con« 
elusion  of  law  made  by  the  court,  and  the  third  assign- 
ment upon  the  refusal  of  the  court  to  find  the  conclusions 
of  law  requested  by  the  appellant.  We  will  consider 
them  together.     The  appellant  takes  the  position  that, 

21—23  WASH. 
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because  the  money  was  deposited  as  security  for  Beving- 
ton's  appearance,  it  became,  for  all  purposes,  Bevington's 
money,  and  became  subject  to  garnishment  for  his  debts. 
From  the  undisputed  findings  this  money  was  deposited 
by  the  respondent  for  a  special  purpose.  There  is  no  evi- 
dence showing  or  tending  to  show  that,  prior  to  its  deposit, 
Bevington  had  any  interest  whatever  in  it.  The  justice 
receipted  to  the  respondent  for  it,  not  as  the  money  of  Bev- 
ington, but  as  the  money  of  the  respondent.  Had  the 
respondent  entered  into  a  recognizance  for  Bevington's 
appearance,  no  one  doubts  but  that  on  the  discharge  of 
Bevington  the  recognizance  would  be  functus  officio,  and 
the  respondent's  liability  at  an  end.  The  money  took  the 
place  of  a  recognizance  entered  into  by  the  respondent 
for  Bevington's  appearance,  and  was  accepted  by  the  jus- 
tice of  the  peace  in  lieu  thereof ;  and  when  it  had  answered 
the  purpose  for  which  it  was  placed  in  the  hands  of  the 
justice,  and  ho  had  no  longer  a  right  thereto  for  the  pur- 
pose for  which  it  was  deposited,  why  should  it  not  be 
returned  to  the  respondent?  Certainly  Bevington  oould 
not  maintain  an  action  against  the  justice  for  the  recovery 
or  conversion  of  the  money,  unless  he  was  able  to  show 
that  when  it  was  deposited  it  was  his  money,  and  the  re- 
spondent was  only  his  agent.  Why,  then,  should  the 
judgment  creditor  of  Bevington  acquire  any  greater  right 
to  the  money  than  that  possessed  by  Bevington  ?  As  was 
said  by  this  court  in  Merwin  v.  Fowler,  20  Wash.  587 
(56  Pac.  374): 

"The  material  question  is,  to  whom  did  the  money 
belong  that  was  paid  into  court?  *  *  *  When  the 
decree  which  was  the  basis  of  the  transaction  failed,  inter- 
vener became  at  once  entitled  to  the  money.  ♦  ♦  ♦  If 
it  was  security  merely,  then  the  failure  of  the  security 
before  the  application  of  the  money  could  be  made  would, 
upon  well  understood  equitable  principles,  entitle  the  inter- 
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venor  to  its  return.  That  this  would  be  the  rule  between 
the  intervenor  and  Fowler  [for  whose  benefit  the  deposit 
was  made]  cannot  well  be  doubted,  and  the  plaintiff  in 
garnishment  can  claim  no  greater  right  to  the  fund  than 
could  his  own  debtor. 

And  in  Bellingham  Bay  Boom  Co.  v,  BrisboiSj,  14  Wash. 
173   (44  Pac.  153),  this  court  says: 

"The  gamisher  can  get  no  better  right  to  the  debt  gar- 
nished than  his  debtor  has,  and  if  the  latter  has  no  right  in 
or  to  the  debt,  the  former  acquires  none  by  his  garnish- 
ment." 

The  principle  announced  in  these  cases  should  be 
applied  to  the  case  under  consideration,  and  is  decisive 
against  the  contention  of  the  appellant. 

The  case  of  People  ex  rel.  Oilbert  v.  Laidlaw,  102  K". 
Y.  688  (7  N.  E.  910),  relied  upon  by  appellant,  can  be 
distinguished  from  the  case  at  bar.    In  that  case, one  Nye 
was  arrested  in  the  city  of  New  York  on  the  charge  of 
assault  and  was  held  to  bail  in  the  sum  of  $300  for  his 
appearance  for  trial  at  the  court  of  special  sessions.    Gil- 
bert, for  Nye,  deposited  with  the  justice  $300  in  lieu  of 
baiL     Nye  was  convicted  and  sentenced  to  pay  a  fine  of 
$250.  The  fine  was  ordered  to  be  paid  from  the  money  on 
deposit.    The  money  deposited  was  Gilbert's.    There  was 
also  a  statute  providing  that,  ^Svhen  money  has  been  depos- 
ited, if  it  remain  on  deposit  and  unforfeited  at  the  time  of 
judgment  for  the  payment  of  a  fine,  the  county  treasurer 
must,  under  direction  of  the  court,  apply  the  money  in 
satisfaction  thereof;  and  after  satisfying  the  fine,  must 
refund  the  surplus,  if  any,  to  the  defendant."    The  court 
held  that  the  section  quoted  must  be  read  in  connection 
-vrith  the  section  authorizing  a  money  deposit  in  lieu  of 
bail ;  that  Gilbert,  when  he  deposited  the  money,  must  be 
assumed  to  have  known  the  provisions  of  these  statutes, 
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and  the  deposit  must  have  been  made  in  compliance  with 
them;  that,  if  he  was  deprived  of  his  money  in  the  pay- 
ment of  the  fine,  it  was  by  his  voluntary  act  and  implied 
assent.  It  was  not  held  in  that  case  that  the  money  was 
impounded  for  all  purposes,  and  that  creditors  could  seize 
it  as  the  money  of  Nye.  The  case  of  Salter  v.  Weiner^ 
6  Abb.  Pr.  191,  does  hold,  however,  that  the  money  depos- 
ited by  another  for  bail  of  the  defendant  was  loaned  ta 
the  defendant,  and  that  loaned  money  is  the  property  of 
the  loanee,  and  was,  therefore,  subject  to  attachment.  But 
in  that  case  the  money  was  ordered  by  the  court  to  be 
turned  over  to  the  defendant  before  the  attachment  was 
levied.  The  opinion  takes  up  four  lines  of  the  report,  and 
no  reasons  further  than  we  have  quoted  are  given  for  so 
holding.  We  think  the  rule  established  in  Menvin  ». 
Fowler,  supra,  is  more  logical,  equitable,  and  just  than 
that  announced  by  the  New  York  court.  There  is  no  stat- 
ute in  this  state  authorizing  a  justice  of  the  peace  on  a  pre- 
liminary examination  to  accept  a  deposit  of  cash  in  lieu 
of  bail.  It  is  not  necessary  in  this  case  to  decide  whether 
he  may  or  may  not  do  so.  The  statute  (§  6877,  Bal.  Code) 
allowing  defendant  to  deposit  with  the  clerk  of  the  court 
money  in  lieu  of  bail  applies  only  to  criminal  proceed- 
ings in  the  superior  court.  In  this  case  the  justice,  with- 
out statutory  authority,  received  the  money  of  the  respond- 
ent 88  surety  for  the  appearance  of  Bevingtan,  in  place 
of  a  recognizance  entered  into  by  respondent  for  Bevin^ 
ton's  appearance.  When  the  purpose  for  which  the  money 
had  been  deposited  was  served,  so  far  as  ownership  is  con- 
cerned, it  is  as  if  the  money  had  never  passed  from  the 
possession  of  the  owner.  His  right  to  recover  it  immedi- 
ately attaches.     The  title  to  the  money  was  never  for  it 

moment  in  Bevington,  for  any  purpose. 

The  assignment  to  the  effect  that  the  court,  in  allowing 
respondent  to  withdraw  a  portion  of  the  fund,  erred. 
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requireB  no  consideration.  As  we  have  held  that  the 
money  on  deposit  was  the  money  of  the  respondent^  the 
ruling  of  the  court,  even  if  erroneous,  would  not  be  injuri- 
ous to  the  appellant. 

'  The  judgment  of  the  lower  court  is  aflSrmed,  with  costs 
to  respondent. 

DuNBAB,  C.  J.,  and  Beavis,  Andebs  and  Fullbbton, 
JJ.,  concur. 


[No.  8362.    Decided  November  2S,  1000.] 

Edwabd  Egberts,  hy  Edward  J.  Eobebts,  Ouardian  ad 
litem.  Respondent,  v.  Spokane  Street  Eailway  Com- 
pany^ Appellant. 

8TX<BET    RAILWAYS— COLLISION    AT    BTBSST    CROSSOG — NBGLTOENCE 
— SPEED   OF   CABS— WHEN  QT7E8TION   FOR  JURY. 

The  question  whether  an  electric  car  was  running  at  a  hlgh» 
dangerous  and  excesslye  rate  of  speed,  at  the  time  of  an  accident 
at  a  street  crossing,  is  one  for  the  Jury,  and  not  a  matter  of 
law  for  the  court  to  determine,  when  from  the  surrounding 
circumstances  it  appears  that  the  car  had  defective  appli- 
ances  for  its  control,  so  that  it  could  not  be  speedily  stopped, 
that  it  was  running  at  the  rate  of  two  and  one-half  miles  per 
hour,  at  a  street  crossing,  at  which  point  it  was  passing  another 
car  on  a  parallel  track,  going  in  the  opposite  direction. 

SAlfE— DUTY  TO  LOOK  AND  LISTEN. 

Failure  to  look  and  listen  before  crossing  the  tracks  of  an 
electric  railway  in  a  public  street,  where  the  cars  have  not 
ezcluslye  right  of  way,  is  not  negligence  as  a  matter  of  law. 

IIAICB— CARS  PASSING  ONE  ANOTHER. 

The  question  of  negligence  in  one  car  passing  another  at  a 
street  crossing  is  one  of  fact,  in  the  light  of  all  the  evidence 
in  the  case. 
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8A1CB — IN8TBUCTI0N8. 

In  an  action  to  recover  for  injuries  resulting  from  a  colli- 
sion  with  an  electric  car  at  a  street  crossing,  a  requested 
instruction,  that  the  verdict  should  be  for  defendant,  if  the 
motorman  exercised  ordinary  care,  after  discovering  the  dan- 
gerous position  of  plaintiff,  in  endeavoring  to  stop  the  car 
with  such  equipment  and  apparatus  as  it  had  at  the  time,  was 
properly  refused,  when  one  of  the  elements  of  negligence 
charged  by  the  complaint  was  that  the  appliances  for  stopping 
the  car  were  defective. 

BAMX— CONTBIBUTOBT  IfBOUOBNCB. 

A  requested  instruction  that,  if  the  plaintiff  was  guilty  of 
an  act  of  negligence  which  directly  contributed  to  the  injury, 
in  a  collision  between  himself  and  a  street  car  at  a  crossing, 
or  of  any  lack  of  ordinary  care  on  his  part,  or  an  omission  to 
do  what  he  ought  to  have  done  under  the  circumstances,  which 
act  or  omission  directly  contributed  to  the  accident,  it  would 
defeat  a  recovery,  was  properly  refused,  for  the  reason  that  it 
attempted  to  refine  too  much  the  rule  of  ordinary  care  imposed 
on  plaintiff. 

CONTBIBUTOBY  NEOLIOENCE — CABB  BBQUIBED  OF  CHIIiDBEN  OF  TEN- 
DEB  YEAB8. 

The  question  of  the  contributory  negligence  of  plaintiff  is 
ordinarily  one  of  fact  for  the  jury;  and  one  of  the  things  to  be 
considered  in  relation  to  that  question,  in  the  case  of  an  injury 
to  a  minor  child,  is  his  age  and  intelligence,  the  same  care 
and  caution  as  to  placing  himself  in  a  dangerous  position  con- 
tributing to  his  injury  not  being  required  of  a  child  of  tender 
years  as  of  an  adult  person. 

Whether  or  not  a  boy  between  ten  and  eleven  years  of  age 
was  guilty  of  contributory  negligence  in  riding  behind  a  street 
car  in  a  position  from  which  a  car  coming  from  the  opposite 
direction  on  a  parallel  track  could  not  be  observed,  and  in 
suddenly  darting  in  front  of  such  approaching  car  at  a  street 
crossing,  without  looking  or  listening  for  its  approach,  was 
properly  submitted  to  the  jury,  when  the  evidence  shows  that 
even  conceding  negligence  on  his  part,  the  car  might  have  been 
stopped  in  time  to  avoid  injury  to  him,  were  it  not  for  the  fact 
that  the  car  was  equipped  with  defective  appliances  for  con- 
trolling it. 
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Appeal  from  Superior  Court,  Spokane  County — ^Hon. 
William  E.  Eichardson,  Judge.     Affirmed. 

Stephens  &  Bunn,  for  appellant. 

(7.  S.  Voorhees,  Rees  H.  Yoorhees  and  Albert  Allen,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Plaintiff,  by  his  guardian  ad  litem,  com- 
menced an  action  against  defendant,  a  street  railway  com- 
pany of  Spokane,  for  personal  injuries  sustained  through 
negligence  of  the  company,  and  alleged  that  Spokane  was 
a  city  with  a  population  of  over  30,000 ;  that  Riverside 
avenue,  where  the  injury  occurred,  was  one  of  the  principal 
thoroughfares  and  public  streets  of  the  city,  on  which  a 
large  amount  of  business  was  transacted,  and  across  which 
all  the  people  of  the  city  were  accustomed  and  had  a  right 
to  travel ;  that,  by  reason  of  the  public  use  of  the  street,  it 
was  the  duty  of  the  defendant  to  use  great  care  and  caution 
in  keeping  its  cars  and  machinery  in  proper  condition  and 
repair,  as  well  as  great  caution  in  the  operation  and  run- 
ning of  the  cars  over  its  tracks  on  Riverside  avenue ;  that, 
for  a  long  time  prior  to  the  injury  of  plaintiff  the  defend- 
ant carelessly  and  negligently  used  and  operated  a  car  upon 
Riverside  avenue,  which  was  broken,  defective,  and  out  of 
repair,  in  that  the  controller  handle  thereon — ^being  the 
handle  used  for  the  purpose  of  turning  the  current  of 
electricity  off  and  on  and  controlling  the  car — ^was  broken, 
and  on  account  of  such  defect  the  power  of  the  motorman 
operating  the  car,  to  control  and  regulate  the  current  of 
electricity  and  to  control  the  car  in  case  of  an  emergency, 
was  rendered  uncertain;  that,  by  reason  thereof,  it  was 
dangerous  to  operate  such  defective  car  upon  the  street; 
that  defendant  was  careless  and  negligent  in  operating 
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such  car,  in  such  dangerous  and  defective  condition ;  that 
defendant  at  the  time  of  the  injury  was  running  such 
car  at  a  high  and  dangerous  rate  of  speed  along 
one  of  its  tracks  on  Kiverside  avenue^  meeting  another  car 
coming  in  the  opposite  direction  on  a  parallel  track,  caus- 
ing the  two  cars  to  meet  and  pass  each  other  at  a  point 
where  Kiverside  avenue  is  crossed  hy  another  public  street, 
and  which  point  of  crossing  was  much  frequented  by  public 
travel  with  teams,  bicycles,  and  on  foot;  and  that  on  the 
8th  of  May,  1895,  while  plaintiff  was  lawfully  travelling 
with  a  bicycle  along,  upon  and  across  Riverside  avenue,  at 
the  crossing  of  the  streets  at  the  time  of  the  meeting  of 
the  cars,  he  was  caught,  knocked  down,  and  run  over  by  the 
defective  car  and  severely  injured.  Defendant  answered 
the  complaint,  denying  its  negligence  and  setting  up  that 
the  injury,  if  any,  received  by  plaintiff,  was  caused  direct- 
ly, proximately,  and  solely  by  his  fault  and  negligence, 
and  without  any  fault  or  negligence  of  defendant;  and 
that  the  father  and  guardian  ad  litem  and  the  mother  of 
plaintiff  were  guilty  of  contributory  negligence,  causing 
the  injury,  in  allowing  the  minor  plaintiff  to  escape  beyond 
their  custody  and  control. 

In  mentioning  the  facts  established  at  the  trial,  where 
the  evidence  is  conflicting,  only  those  facts  will  be  consid- 
ered which  are  substantially  shown  from  the  evidence  ad- 
duced by  plaintiff.  At  the  time  the  injury  occurred,  the 
plaintiff  was  between  ten  years  and  ten  years  and  nine 
months  old.  He  was  a  boy  of  average  capacity  of  that  age, 
was  accustomed  to  ride  a  bicycle  in  the  streets  of  Spokane, 
and  knew  it  was  dangerous  to  collide  with  a  street  car  in 
motion  in  the  streets  while  riding  his  bicycle.  Prior  to  the 
accident  he  was  holding  to  the  west-bound  car,  in  riding  his 
bicycle,  until  within  about  a  block  and  a  half  of  the  place 
where  the  accident  occurred.  The  east-boimd  car,  which 
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collided  with  plaintiff,  was  running  at  a  speed  of  about  two 
and  a  half  miles  per  hour.  If  plaintiff  had  looked  before 
going  on  the  track  of  the  defendant  in  front  of  the  east; 
bound  car,  he  could  not  have  seen  the  car  in  time  to  avoid 
the  collision.  The  motorman  on  the  east-bound  car  rang 
his  bell  to  salute  the  passing  west -bound  car  prior  to  the 
accident,  but  just  how  far  distant  does  not  appear.  Tlio 
motorman  did  not  see  the  plaintiff  on  the  bicycle  in  time 
to  avoid  the  collision.  The  motorman  had  been  in  the 
^mploj'  of  the  defendant  company  for  about  two  years,  and 
was  shown  to  have  experience  and  capacity.  He  testified, 
in  substance,  that  the  car  had  eight  wheels,  was  about 
thirty-two  feet  long,  with  motors  of  the  Thompson-Hous- 
ton system,  and  that  it  was  controlled  by  an  upright  con- 
troller in  f  ront^  the  reverse  and  controller  lever  resting  on 
the  same  stand,  but  not  on  the  same  staff — ^that  is,  on  the 
outside  pipe;  that  there  was  one  pipe  for  the  controller 
part ;  that  the  center  staff  was  the  controlling  staff,  known 
as  the  "'rheostat,^'  which  ran  down  to  the  bottom  of  the  car 
on  the  front  end  to  a  sprocket  and  down  to  the  sprocket 
wheel,  so  as  to  control  the  connections  underneath,  known  as 
the  "rear  connection,"  by  a  sliding  contact;  that  on  the 
same  stand  was  the  controller  lever;  that  the  controller 
lever  had  an  upright  handle ;  that  there  was  a  steel  or  wire 
spindle  that  went  down  from  the  lever  that  came  out  on  the 
steel  spindle ;  that  each  was  worked  by  a  loose  handle,  and, 
the  handle  being  held  tightly,  it  would  turn  on  the  spindle, 
and  connect  the  sliding  contact  that  was  on  the  rheostat, 
which  was  about  a  half  circle  and  connected  with  a  cable 
and  sprocket ;  that  the  purpose  of  the  controller  handle  was 
to  start  and  stop  the  car  by  the  connection  underneath; 
that  the  reverse  lever  was  one  that  came  out  on  the  same 
plan  as  the  controller  lever,  only  that  it  had  no  upright 
handle  to  it ;  that  there  was  an  overhead  switch  above  the 
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motorman's  head,  known  as  a  "cut-off,"  to  either  connect 
the  electricity  with  the  motors  or  disconnect  it ;  that  there 
were  brakes  on  the  car;  that  the  controller  or  controller 
handle  was  the  appliance  ordinarily  used  for  starting  and 
stopping  the  car ;  that  it  had  an  upright  handle  of  brass 
and  a  steel  or  iron  rod  that  went  through  and  riveted  un- 
derneath; that,  at  the  time,  the  controller  handle  or  up- 
right grip  that  was  used  to  turn  on  and  off  the  electricity 
for  the  motors  was  wired  on  with  a  piece  of  baling  wire, 
and  that  the  rod  of  wire  or  steel  that  went  down  throu^ 
the  handle  slipped  from  the  staff;  that  the  staff  was  brass, 
and  there  was  a  hole  through  the  end  of  it,  the  rod  went 
through  that  hole  and  was  ordinarily  riveted  underneath, 
but  in  this  car  the  constant  working  of  the  hard  metal  on 
the  brass  had  worn  the  hole  so  that  it  allowed  the  rod  to 
pull  through,  and  it  had  thus  been  wired  in  order  to  hold 
it  on,  that  is,  to  hold  the  rod  in  the  proper  place.  The 
motorman  saw  the  plaintiff  about  half  way  between  the 
•two  tracks,  a  foot  or  two  in  advance  of  the  front  end  of  the 
car.  He  put  his  hand  on  the  controller  handle,  released 
about  a  half  turn  of  the  controller  staff  to  throw  off  the 
current,  and  at  the  same  time  put  on  the  brake,  but,  in 
making  the  motion  to  throw  off  the  current  with  the  con- 
troller handle,  the  handle  fell  over  and  prevented  his  using 
the  reverse  lever.  The  reverse  lever  was  nearlv  under  the 
disabled  controller  handle.  His  next  effort  to  throw  off  the 
electricity  was  by  the  overhead  switch.  The  north- 
east corner  of  the  car  struck  the  boy^s  bicycle  and  knocked 
him  forward  three  or  four  feet.  He  saw  the  boy  fall,  but 
could  not  specify  at  what  distance  he  was  from  the  car 
when  he  struck  the  groimd.  When  the  car  was  stopped, 
plaintiff  was  lying  across  the  north  rail  and  his  left  leg 
under  the  drive  wheels  of  the  car.  The  track  at  the  time 
was  dry  and  slightly  inclined  to  be  upgrade.     The  motor- 
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man  stated  that  he  made  an  immediate  effort  to  stop  the 
car  when  he  saw  the  plaintiff.  He  says  that  as  soon  as  he 
saw  the  plaintiff  he  made  an  effort  to  throw  the  current  out 
of  the  ear  with  the  controller,  and  the  handle  broke — pulled 
out  of  the  socket — ^because  wired  down.  Then  he  made  an 
effort  for  the  reverse  lever,  and  it  came  in  contact  with  the 
disabled  controller  handle.  He  then  threw  the  overhead 
switch  and  disconnected  the  current  from  the  trolley  wire 
to  the  motors.  At  the  time  the  plaintiff  was  struck,  the 
front  wheel  of  the  car  was  on  or  near  the  west  crosswalk 
or  a  little  west  of  him.  With  the  controller  in  good  condi- 
tion, the  motorman  stated,  "the  car  could  have  been  stop- 
ped under  the  circumstances,  considering  the  place  and 
rate  of  speed,  very  nearly,  instantly."  He  also  said  the 
disabled  controller  prevented  his  operating  it;  and  pre- 
vented-him  from  operating  the  reverse  lever  successfully. 
He  also  said  that  the  plaintiff  would  not  have  gone  under 
the  front  end  of  the  car  had  the  controller  been  in  sound 
condition.  The  motorman  was  corroborated  by  other  rail- 
way employees  of  experience  in  his  statement  that  if  the 
controller  had  been  in  sound  condition  the  car,  under  the 
circumstances,  could  have  been  stopped  almost  immediate- 
ly; some  of  them  stating  two  or  three  feet  as  the  limit. 
It  was  also  shown  that  the  defect  in  the  controller  had  ex- 
isted for  some  time,  and  was  known  to  the  officers  of  the 
company.  The  plaintiff,  in  company  with  another  boy, 
had  been  following  the  west-bound  car,  which  was  a  box 
car,  for  some  distance.  He  and  his  companion  had  been 
riding  behind  the  box  car  on  their  bicycles,  each  having 
liold  of  the  end  of  the  car,  until  within  about  a  block  and  a 
talf  of  the  crossing  where  the  accident  occurred.  They 
had  then  ridden  along  the  street  some  six  feet  north  of  the 
track,  still  following  within  a  short  distance  of  the  west- 
1>ound  car,  until  near  the  place  of  the  accident,  when  the 
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companion  of  plaintiff  turned  south  and  crossed  the  two 
parallel  tracks,  inviting  plaintiff,  by  gesture  or  voice,  to 
follow  him.  The  plaintiff,  a  few  feet  behind  the  west- 
bound car,  turned,  going  south  diagonally.  Plaintiff  tes- 
tified he  was  about  six  feet  back  of  the  west-bound  car  and 
six  feet  towards  the  north,  when  his  companion  left  him, 
and  he  was  about  three  feet  behind  the  west-bound  car 
when  he  crossed  the  track  southward.  When  he  got  be- 
tween the  two  parallel  tracks  he  saw  the  east-bound  car. 
He  says  he  was  then  going  diagonally  southwest,  and  he 
immediately  turned  to  the  southeast  to  avoid  the  collision, 
when  he  was  struck  by  the  east-bound  car,  and  knocked  to 
the  front  of  the  car  some  little  distance ;  that  he  was  riding 
at  an  ordinary  rate  of  speed  upon  his  bicycle,  and  had 
slackened  a  little  when  he  crossed  the  railway  track,  but 
attempted  to  ride  more  quickly  to  cross  ahead  of  the  car. 
The  jury  found  that  the  car,  after  the  collision,  stopped 
within  fourteen  feet. 

1.  Counsel  for  defendant  requested  that  the  jury  be 
instructed  to  find  for  the  defendant.  Of  the  several  in- 
structions requested  by  counsel  for  defendant,  which  were 
refused  by  the  court,  mention  will  be  made  here  of  such  as 
are  deemed  material.  The  court  was  requested  to  instruct 
that  the  allegations  of  the  complaint  confined  the  alleged 
negligent  acts  of  the  defendant  to  defective  controDer 
handle,  excessive,  dangerous,  and  high  rate  of  speed,  aiid 
cars  passing  at  and  on  the  intersection  of  the  two  streets, 
and  that  the  evidence  disclosed  that  the  car  was  not  run- 
ning  at  a  high,  dangerous,  or  excessive  rate  of  speed.  The 
court,  of  its  own  motion,  instructed  as  follows : 

"There  are  but  three  acts  of  negligence  alleged  which 

*  you  are  allowed  to  consider :    First,  the  use  and  operation 

on  Eiverside  avenue  of  a  car  with  a  defective  controller 

handle;    second,  running  said  car  with  such  controller 

handle  at  a  high  and  dangerous  rate  of  speed  while  meeting 
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another  car  going  in  an  opposite  direction  on  a  parallel 
track,  «  «  «  third,  permitting  the  cars  to  pass  at  a 
street  crossing." 

The  refusal  of  defendant's  instruction  as  tendered  is  not 
erroneous.  The  court  could  not,  under  all  the  circum- 
stances surrounding  the  accident,  determine  as  a  matter  of 
law  that  the  rate  of  speed  was  not  excessive. 

"It  is  well  settled  that  at  crossings,  street  cars  and  ped- 
estrians have  equal  rights  to  the  use  of  the  streets ;  and  it 
has  been  held  in  that  connection  that  what  is  proper  care 
and  caution  on  the  part  of  those  in  'charge  of  cars  to  pre- 
vent accidents,  is  a  question  of  fact  in  each  case.  Schvl' 
man  v.  Houston  W.  8.  &  P.  F.  Ry.  Co.,  36  N.  Y.  Supp. 
439.  *  *  *  The  facts  in.  the  present  case,  to  say  the 
least,  fairly  raised  a  question  for  the  jury,  whether  the 
defendant  was  in  the  exercise  of  due  and  reasonable  cau- 
tion, when  it  permitted  its  south-bound  car  to  pass  the 
standing  car  at  that  public  crossing  and  at  such  a  rate  of 
speed  under  the  circumstances.  In  forming  a  judgment 
upon  that  question,  there  were  subsidiary  questions, 
equally  calling  for  consideration  and  judgment,  such  as: 
Was  it  the  duty  of  the  motorman,  in  the  exercise  of  due 
and  proper  care,  as  he  approached  the  standing  car  which 
would  obstruct  his  view  of  passengers  or  pedestrians  who 
might  be  wailing  to  pas82  to  sound  his  bell  or  gong  as  a 
warning?  And  did  he  so  sound  his  bell  or  gong?  And 
should  he  have  had  his  ear  under  control  at  this  crossing  ? 
And  did  he  have  it  under  such  control  when  approaching 
the  standing  car  ?  These  facts  and  the  inferences  to  be 
fairly  drawn  from  them,  under  the  principle  before  al- 
luded to,  it  seems  to  me,  clearly,  were  matters  for  the  jury 
exclusively."  Consolidated  Truction  Co,  r.  Scott,  68  N. 
J.  Law,  682  (34  Atl.  1094). 

The  evidence  had  disclosed  defective  appliances  in  the 
control  of  the  car,  so  that  it  could  not  be  so  speedily  stopped 
as  where  the  machinery  for  operation  was  in  sound  condi- 
tion.    Safety  in  the  rate  of  speed  is  nearly  always  relative. 
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In  Penny  v.  Rochester  Ry.  Co.,  7  N.  Y.  App.  Div.  695 
(40  K  Y.  Supp,  172),  it  was  held: 

"As  it  was  the  defendant's  duty  to  have  its  cars  under 
control  at  street  crossings,  the  jury  had  a  right  to  consider 
the  question  whether  the  car  could  have  been  stopped  more 
easily  if  the  sand  box,  approved  for  use  under  such  circum- 
stances, had  been  filled  with  sand." 

"Whether  the  collision  between  infant  plaintiff  and  the 
car  was  unavoidable  or  inevitable  was  properly  submitted 
to  the  jury.  Counsel  also  requested  an  instruction  that, 
if  the  evidence  showed  that  the  bells  and  gongs  had  been 
sounded  and  the  car  was  running  at  slow  and  moderate 
speed,  and  plaintiff,  without- warning,  under  circumstances 
which  were  not  reasonably  to  be  expected,  darted  suddenly 
in  front  of  or  against  or  in  close  proximity  to  the  car,  then 
the  defendant  would  be  liable  only  for  the  use  of  ordinary 
care,  after  discovering  the  infant  plaintiff,  with  such  car, 
equipment,  and  apparatus  as  the  defendant  and  its  motor- 
man  then  had  for  stopping  the  car,  if  the  motorman  did  all 
he  could  with  the  car  and  equipment  at  that  time,  after 
discovering  the  position  or  danger  of  the  infant  plaintiff, 
then  the  verdict  should  be  for  the  defendant.  The  ele- 
ment of  error  in  this  proposed  instruction  is  that  the  duty 
of  the  defendant  in  the  exercise  of  ordinarv  care  was 
measured  by  the  condition  of  the  equipment  and  apparatus 
of  the  car  at  the  time  of  the  accident.  It  omits  defective 
appliances  for  stopping  the  car. 

Coimsel  requested  the  charge  that,  if  the  plaintiff  failed 
to  stop,  look  and  listen,  or  take  any  reasonable  precaution 
to  ascertain  whether  a  car  was  coming  east,  it  was  con- 
tributory negligence.  The  court  gave  the  following  in- 
struction : 


ROBERTS  V.  SPOKANE  STREET  RY.  00.  335 

Nov.  1900. J  Opinion  of  the  Oourt — Rbayis,  J. 

Mill  ■  M  1^  ~  • 

"You  are  instructed  that  the  plaintiff  is  required  to  use 
ordinary  care — ^that  is,  such  care  as  an  ordinarily  prudent 
person  would  use  under  the  facts  and  circumstances  de- 
tailed in  this  case^  taking  into  consideration  the  age,  capa- 
city^  knowledge,  and  experience  of  the  infant  plaintiff; 
and  he  is  required  to  use  the  same  care  as  the  average 
careful  and  prudent  boy  of  his  age,  capacity,  prudence, 
and  knowledge.  If  you  find  that  he  possessed  such  know- 
ledge, capacity,  and  experience,  and  knew  it  was  danger- 
ous to  pass  immediately  in  front  of  a  moving  street  car, 
and  that  he  attempted  to  do  so  without  looking  and  listen- 
ing, when,  if  he  had  done  so,  he  would  have  discovered 
the  car  in  time  to  have  avoided  the  accident  complained  of, 
the  presumption  is  that  he  was  guilty  of  contributory 
negligence." 

It  is  not  negligence  per  se  if  it  is  not  shown  that  one 
looked  and  listened  in  crossing  a  street  railway.  The  de- 
gree of  care  required  in  crossing  a  highway  and  steam  rail- 
way, in  looking  up  and  down  the  track,  is  not  necessarily 
the  test  of  care  reciuired  in  crossing  the  track  of  a  street 
railway  on  a  public  street.  Failure  to  look  and  listen  be- 
fore crossing  the  tracks  of  an  electric  railway  in  a  public 
street,  where  the  cars  have  not  the  exclusive  right  of  way, 
is  not  negligence  as  a  matter  of  law.  Bobbins  v.  Spring- 
field R.  R.  Co.,  165  Mass.  30  (42  K  E.  334)  ;  Consolidat- 
ed Traction  Co.  v.  Scott,  supra;  Shea  v.  St.  Paul  City  Ry. 
Co.,  60  Minn.  395  (52  K  W.  902). 

Counsel  for  defendant  also  requested  the  instruction  that 
if  the  plaintiff  was  guilty  of  an  act  of  negligence  which 
directly  contributed  to  the  injury,  or  of  any  lack  of  or- 
dinary care  on  his  part,  or  an  omission  to  do  what  he  ought 
to  have  done  under  the  circumstances,  which  act  or  omis- 
sion directly  contributed  to  the  accident,  it  would  defeat 
a  recovery.    We  think  the  instruction  attempts  to  refine 
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the  rule  of  ordinary  care  which  was  imposed  on  the  plain- 
tiff. Defendant  objects  to  the  following  instruction 
given: 

"That  if  you  find  from  the  evidence  that  the  plaintiff 
was  injured  by  one  or  more  of  defendant's  cars,  at  or  near 
a  street  crossing,  at  the  time  of  the  passing  of  another  car, 
it  is  for  the  jury  to  determine  from  all  the  evidence,  taking 
into  consideration  all  of  the  circumstances  of  the  case, 
whether  it  was  negligence  for  the  defendant  motonnan 
operating  the  car  which  did  the  injury  to  pass  such  other 
car  at  that  place  and  at  the  time  at  which  you  find  from 
the  evidence  he  did  that." 

As  we  have  seen,  the  question  of  negligence  in  one  car 
passing  another  at  a  street  crossing  is  one  of  fact,  in  the 
light  of  all  the  evidence  in  the  case. 

2.  The  railway  company  was  negligent  in  the  operation 
of  the  car.  The  controller  handle  was  defective,  and  the 
car  could  not  be  stopped  with  the  same  facility  as  if  the 
appliance  had  been  sound.  But  the  defendant  alleges  con- 
tributory negligence  upon  the  part  of  the  infant  plaintiff — 
that  plaintiff  placed  himself  in  a  dangerous  position  con- 
tributing to  his  injury.  The  question  of  the  contributory 
negligence  of  plaintiff  is  one  of  fact  and  for  the  jury, 
unless  the  undisputed  facts  are  so  clear  that  all  reasonable 
inferences  point  to  one  conclusion.  It  was  observed  in 
Consolidated  Traction  Co.  v,  Scott,  supra,  which  case,  in 
its  facts,  is  somewhat  similar  to  the  one  at  bar: 

"There  is  another  element  to  be  considered^  as  affecting 
judicial  action  upon  the  question  of  contributory  neglig- 
ence in  this  case,  and  one  that,  I  think,  clearly  makes  it  a 
question  for  the  jury  alone,  and  that  is  the  fact  that  the 
plaintiff's  intestate  was  a  boy  of  tender  years.  He  was 
described  as  a  briglit  boy,  but  he  was  so  young  that  natural- 
ly his  powers  of  reason  and  judgment  could  be  but  partly 
developed.     He  had  not  passed  far  beyond  the  age  of  seven 
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years.  *  *  *  Where  there  is  a  question  whether  the 
child  is  of  sufficient  age  and 'discretion  to  be  capable  of 
some  care  for  his  own  safety,  the  question  of  his  capacity 
and  its  degree  is  for  the  jury.  *  *  *  And  when  a 
child  has  reached  the  age  of  discretion,  and  is  considered 
sui  juris,  as  a  matter  of  law,  the  degree  of  care  and  caution 
required  of  him  will  be  no  higher  than  such  as  is  usually 
exercised  by  persons  of  similar  age,  judgment  and  ex- 
perience; and  whether  that  degree  of  care  and  caution 
has  been  exercised  by  the  child  in  a  given  case  is  usually, 
if  not  always,  a  question  of  fact  for  the  jury.  4  Am.  & 
Eng.  Enc.  Law,  46,  and  cases  cited." 

It  was  said  in  Bedford  v.  Spokane  Street  By.  Go,,  15 
Wash.  419  (46  Pac.  650),  that  when  tie  defendant's 
negligence  is  the  proximate  cause  of  the  injury,  while  that 
of  the  plaintiff  is  only  a  remote  cause  or  a  mere  condition 
of  it,  the  defendant  is  still  liable.  In  Mitchell  v.  Tacoma 
Bailroad  &  Motor  Co.,  9  Wash.  120  (37  Pac.  341),  the 
f oDowing  instruction  of  the  superior  court  was  approved : 

"In  determining  whether  the  plaintiff  or  defendant  was 
guilty  of  negligence,  if  either  of  them  was,  you  should  take 
into  consideration  the  age  and  intelligence  of  the  plaintiff. 
The  law  does  not  require  the  same  degree  of  caution  from 
a  child  of  tender  years  as  would  tmder  like  circmnstances 
be  required  of  an  adult;  but  the  degree  of  cau- 
tion required  is  to  be  determined  by  the  maturity  and 
capacity  of  the  child.  So  that  what  you  might  consider 
under  the  same  or  similar  circumstances  would  be  neglig- 
ence on  the  part  of  a  grown  person  would  not  necessarily 
be  80  considered  by  you  in  case  of  a  child  of  tender  years." 

It  was  also  ruled  in  that  case  that  there  was  sufficient 
evidence  to  refuse  a  non-suit  when  the  facts  shown  were 
t:liat  the  gripman  did  not  keep  such  a  look-out  as  the  cir- 
cumstances demanded,  nor  give  any  warning  of  approach, 
and  that  after  discovering  the  child  on  the  track  the  car 

22—23  WASH. 
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might  have  been  stopped  sooner  if  the  brakes  had  been  in 
proper  condition;   and  it  was  observed : 

''The  mere  circiinistance  that  the  car  ran  an  unusual 
distance  before  it  was  stopped  was  some  evidence  either  of 
impropei  management  or  that  it  was  out  of  repair,  or 
that  the  brakes  wore  defective." 

No  negligence  on  the  part  of  the  parents  was  shown. 
The  real  question  here  arises  upon  the  motion  to  instruct 
for  the  defendant  upon  the  ground  of  contributory  neglig- 
ence by  the  infant  plaintiff;  and,  conceding  there  was 
want  of  ordinary  care  in  the  plaintiff  preceding  the  colli- 
sion, did  it  contribute  to  the  injury,  or  wan  it  a  mere  con- 
dition before  the  accident?  We  conclude  that  the  im- 
portant inquiry  determinative  of  this  controversy  is,  Was 
the  negligence  of  the  defendant  the  proximate  cause  of 
the  injury?  The  facts  shown  by  the  plaintiff  have  been 
given,  and  do  all  the  inferences  arising  from  them  show 
to  all  reasonable  minds  that  want  of  ordinarv  care  on  the 
part  of  the  plaintiff  contributed  to  his  injury  ?  We  have 
seen  that  it  was  not  negligence  per  se  for  plaintiff  to  pass 
from  beliind  the  west-bound  car  for  the  purpose  of  crossing 
the  south  track.  In  the  case  of  Thompson  t\  Salt  Lake 
Rapid  Transit  Co,,  16  Utah,  281  (62  Pac.  92,  40  L.  K.  A. 
172,  67  Am.  St.  Rep.  621),  the  facts  are  very  similar  to 
those  in  the  case  under  consideration.  There  the  de- 
fendant sent  out  a  defective  street  car,  and  maintained 
that  the  plaintiff  was  negligent  in  crossing  the  track  in 
front  of  the  car,  and  that  in  such  case  it  was  the  duty  of 
the  defendant,  after  discovering  the  dangerous  situation 
of  the  plaintiff,  caused  by  his  own  negligence,  only  to  ex- 
ercise all  reasonable  care  and  diligence  at  his  command 
at  the  time  of  the  injury,  and  that  when  the  motorman 
did  all  he  could  to  stop  the  car,  although  its  brakes  were 
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defective,  the  defendant  could  not  be  held  liable.     Of  this 
the  court  observed : 

''The  result  of  such  a  doctrine  would  be  that  under  such 
circumstances,  when  the  defendant  discovered  negligence 
in  a  plaintiff,  he  could  legally  excuse  the  exercise  of  his 
own  want  of  reasonable  care,  by  showing  that  its  appli- 
ances and  brakes  were  in  such  a  wretched  condition  at  the 
time,  on  account  of  its  previous  and  continued  negligence, 
that  it  was  incapacitated  from  preventing  the  injury  com- 
plained of  at  the  time  by  the  use  of  reasonable  care.  *  * 
*  If  such  rules  were  applicable  to  contributory  neglig- 
ence, his  [plaintiff's]  safety  in  crossing  a  street  where 
street  cars  were  operated,  with  his  right  to  recover  dam- 
ages in  case  of  negligence,  would  largely  depend  upon  the 
option  of  the  company  to  keep  its  appliances  in  good  re- 
pair." 

The  question  of  contributory  negligence,  under  all  the 
<5ircumstances  in  the  case,  was,  we  think,  properly  sub- 
mitted to  the  jury,  and  its  verdict  must  be  conclusive. 

Affirmed. 

FuLTJSTJTON,  J.,  concurs. 

DuNB.vE,  0.  J.  (concurring). — ^I  concur  in  the  result. 
I  think  the  action  of  the  respondent  constituted  contri- 
butory negligence  as  a  matter  of  law,  and  that,  if  there  had 
been  no  fault  on  the  part  of  the  appellant  which  was  the 
proximate  cause  of  the  injury,  the  respondent  could  not 
recover.  But  whatever  the  fault,  of  the  appellant  may 
he  termed — ^whether  "comparative  negligence"  or  "wilful 
negligence" — companies  employing  dangerous  agencies 
like  electricity  must  be  held  to  the  highest  degree  of  care, 
not  only  in  operating  their  cars,  but  in  what  is  of  even  more 
importance,  viz.,  in  furnishing  their  servants  with  suita- 
ble equipment  for  properly  operating  the  cars ;  for,  with- 
out a  compliance  with  this  first  and  most  important  re- 
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quisite,  the  skill  and  care  of  the  operators  would  be  of  lit- 
tle avail.  In  this  case^  if  the  controller  handle  had  been 
in  perfect  order  and  the  motorman  had  not  been  driven 
to  the  necessity  of  finally  resorting  to  the  over  switch  to 
throw  off  the  electricity,  thereby  losing  precioiui  time,  the 
injury  would  probably  have  been  averted.  The  imperfect 
condition  of  the  controller  handle  was  known  to  the  com- 
pany, and  the  operation  of  the  car  with  this  glaring  defect 
in  an  appliance  so  important  and  upon  which  the  safety 
of  the  travelling  public  so  largely  depends  placed  the  com- 
pany in  the  attitude  of  operating  its  car  in  wilful  dis- 
regard of  the  rights  of  the  travelling  public ;  and  such  acts- 
should  be  held  to  be  willful  negligence,  in  their  application 
to  the  party  injured. 
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[No.  8480.    Decided  December  8.  1900.] 

Charles  S.  Fogg,  Respondent,  v.  Town  of  Hoquiam, 

Appellant. 

JUDGMENT — ^RES  JUDICATA. 

A  Judgment  in  an  action  to  enjoin  and  annul  an  aasesa- 
ment  for  a  street  Improyement  cannot  be  treated  as  res  jwdJ^ 
cata  upon  the  question  of  the  Invalidity  of  the  assessment  by 
reason  of  the  town's  having  passed  the  constitutional  limit 
of  Indebtedness,  in  a  subsequent  action  between  the  same  pai^ 
ties  which  seeks  to  enjoin  a  reassessment  upon  plalnttfTs. 
property  on  account  of  the  same  Improvement,  when  there  to 
no  allegation  in  the  pleadings  in  the  original  action  that  the 
town  rendered  itself  liable  by  contract  for  any  portion  of  the 
cost  of  the  local  improvement,  nor  any  allusion  made  by  the 
court  in  its  findings  and  decree  as  to  the  question  of  debt  lim- 
itation. 

STREET    IHPBOVEMENTS — IITVALID    ASSESSMENT— REASSESSMEITT. 

Where  an  assessment  for  a  street  Improvement  has  beeir 
declared  by  the  courts  invalid  and  a  reassessment  against  the 


FOGG  V.  HOQUIAM.  841 

Dec.  1900.]  ! Opinion  of  the  Coart —  Rbavis,  J. 

property  benefited  has  been  made  under  Laws  1893,  p.  226,  the 
reassessment  must  be  held  valid  when  it  appears  that  It  was 
made  with  reference  to  the  benefits  received  by  the  property 
affected,  that  the  property  was  equitably  and  proportionately 
assessed,  and  that  the  sum  assessed  against  any  particular 
parcel  of  land  does  not  exceed  the  benefits  received  by  such 
property  from  the  public  improvement. 

BAMX, — ^BNFOBCEICENT  OF  COLLBOTIONS — ^LIMITATIONS. 

The  Statute  of  limitations  begins  to  run  against  assess- 
ments for  public  improvements  only  from  the  time  a  valid 
assessment  is  made,  and,  where  the  original  assessment 
has  been  adjudicated  invalid,  a  cause  of  action  does  not  accrue 
until  the  levy  of  a  valid  reassessment. 

Appeal  from  Superior  Court,  Chehalis  Count;y. — 
Hon.  Oliver  V.  Linit,  Judge.     Reversed. 

James  H,  Parker,  for  appellant. 

Austin  E.  Griffiths  (Oreene  dc  Oriffiths,  of  counsel)^  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis^  J. — ^In  1890  the  town  of  Hoquiam,  assuming 
to  act  under  authority  of  a  general  act  of  the  legislature  of 
the  state  (Bal.  Code,  §  1016),  improved  certain  streets,  and 
constituted  an  assessment  district  and  assessed  the  cost  of 
the  improvement  against  lots  fronting  on  the  street,  in< 
eluding  the  lots  of  the  respondent.  Before  any  proceedings 
-were  taken  to  enforce  the  payment  of  the  assessment  so 
levied,  an  action  was  commenced  by  the  respondent  in  the 
superior  court  to  enjoin  the  collection  of  the  assessment. 
Judgment  was  entered  by  the  superior  court  on  the  6th 
day  of  January,  1893.     The  court  found,  generally,  "that 
the  equities  of  this  case  are  with  the  plaintiff  [respond- 
ent], and  that  he  is  entitled  to  the  relief  therein  prayed 
for.     The  court  further  finds  that  the  affirmative  defense, 
counter-claim,  or  cross  bill  of  the  defendant  [town]  filed 
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herein,  is  not  supported  by  the  evidence."  And  the  decree 
was  that  the  assessment  complained  of,  levied  upon  re- 
spondent's lots,  be,  and  the  same  is  hereby,  set  aside  and 
decreed  to  be  invalid,  illegal,  and  void,  and  the  town  of 
Hoquiam  is  enjoined  from  taking  any  further  steps  toward 
enforcing  tlie  collection  of  the  said  assessment,  or  in  any 
wise  treating  the  same  as  valid  or  subsisting  claims  or 
liens  against  said  lota  or  any  part  thereof.  The  prayer  of 
respondent's  complaint  was  for  an  injunction  restraining 
the  town  from  taking  further  steps  toward  the  collection 
of  the  assessment,  and  that  the  assessment  be  decreed  il- 
legal and  void  and  set  aside,  and  the  town  be  restrained 
from  attempting  to  enforce  any  assessment  levy  or  claim 
whatsoever  upon  respondent's  property  for  the  improve- 
ment made  by  the  town.  The  complaint,  for  cause  of  ac- 
tion, set  out  various  irregularities  in  the  procedure  leading 
up  to  the  assessment;  that  the  contract  for  the  improve- 
ment was  not  let  according  to  law,  or  to  the  lowest  bidder ; 
that  the  contract  was  not  performed  according  to  its  terms ; 
and  that  the  assessment  was  not  made  according  to  bene- 
fits conferred  upon  the  property  improved;  and  also  set 
out  the  last  general  assessment  roll  of  the  town  of  Ho- 
quiam, and  tliat  the  improvement  contracts  exceeded  the 
debt  limit  of  the  town.  Under  the  reassessment  act  of 
March  9,  1893  (Laws,  1893,  p.  226),  the  town  made  a 
reassessment  of  the  cost  and  expense  of  the  improvement. 
Respondent  duly  appeared  before  the  council  and  made  his 
objection  to  the  reassessment.  The  reassessment  was  con- 
firmed by  the  council,  and  the  respondent  appealed  to  the 
superior  court,  and  a  trial  was  had.  The  superior 
court,  after  the  hearing,  found  as  follows: 

"In  this  cause,  after  considering  the  evidence  and  argu- 
ment of  counsel,  the  court  is  of  the  opinion  that  the  judg- 
ment in  the  former  case  of  Fogg  vs.  the  Town  of  Hoquiam 
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is  decisive  of  the  questions  and  rights  of  the  parties  in 
issue  in  this  case. 

The  question  of  the  validity  of  the  contract  on  account 
of  the  town  being  beyond  the  constitutional  limit  of  in- 
debtedness was  an  issue  in  that  action,  and  the  court  in  its 
opinion  says  that  the  contention  of  the  plaintiff  was  sus- 
tained, and  supplements  this  by  entering  a  decree  enjoin- 
ing the  town  from  collecting  the  assessment,  and  that  the 
contract  was  void. 

In  view  of  these  facts,  this  court  cannot  go  into  the 
examination  of  the  correctness  of  that  opinion  and  decree ; 
and,  as  no  appeal  was  taken  from  that  decree,  it  is  binding 
upon  the  parties.  As  this  opinion  is  decisive  of  the  rights 
of  the  parties  in  this  proceeding,  it  will  be  unnecessary 
to  consider  the  other  questions  presented  by  argument  of 
counsel. '^ 

And  as  conclusions  of  law: 

"That  the  judgment  in  the  former  case  of  Fogg  v.  the 
Town  of  Hoquiam,  cause  No.  214,  is  decisive  and  res  ju- 
dicata of  the  question  and  rights  of  the  parties  in  issue  in 
this  case,  and  that  the  question  of  the  validity  of  its  said 
contract  on  account  of  the  town  of  Hoquiam  being  beyond 
the  constitutional  limit  of  indebtedness  was  an  issue  in 
that  action.  And  the  court  further  finds  that  plaintiff  is 
entitled  to  a  decree  annulling  the  said  reassessment  pro- 
ceedings and  for  costs." 

1.  It  is  apparent  that  the  judgment  of  the  superior 
court  was  founded  upon  its  view  of  the  conclusiveness  of 
the  former  adjudication  of  the  validity  of  the  original  as- 
sessment. The  appellant,  town  of  Hoquiam,  in  the  reas- 
sessment, proceeded  under  the  act  of  1893,  supra.  The  act, 
in  §  1,  substantially  declares  that  whenever  an  assess- 
ment which  has  heretofore  been  made  has  been  or  mav  be 
decreed  void  and  its  enforcement  refused  by  the  court,  or 
for  any  cause  has  been  set  aside,  annulled,  or  declared 
void,  by  any  court,  either  directly  or  by  virtue  of  any  de- 
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cree  of  such  cQurt,  the  council  shall  order  a  new  assessment 
or  reassessment  upon  the  property  benefited  by  the  im- 
provement, and  the  reassessment  shall  be  based  upon  the 
actual  value  at  the  time  of  the  completion  of  the  work, 
and  new  assessment  rolls  shall  be  made  in  an  equitable 
manner,,  with  reference  to  the  benefits  received..  It  is  fur- 
ther provided  in  §  6  that  the  fact  that  the  contract  has 
been  let,  or  such  improvement  made,  shall  not  prevent 
the  assessment,  nor  shall  the  omission  or  failure  of  any 
officer  to  comply  with  the  provisions  of  the  law  as  to  notice, 
resolution  to  improve,  estimates,  surveys,  diagrams,  man- 
ner of  letting  contract,  or  execution  of  work,  or  any  othe* 
matter  whatsoever  connected  with  the  improvement,  or  the 
first  assessment  thereof,  operate  to  invalidate,  or  in  any 
way  affect,  the  making  of  the  reassessment  charging  the 
property  benefited  with  the  expense  thereof.  But  the 
new  assessment  shall  not  exceed  the  actual  cost  and  value 
of  the  improvement.  And  it  is  also  declared  the  inten- 
tion of  the  law  to  make  the  cost  and  expense  of  local  im- 
provements payable  by  the  real  estate  benefited  by  such 
improvements  by  a  reassessment  therefor,  notwithstanding 
that  the  proceedings  of  the  council  or  its  officers  may  be 
found  irregular  or  defective,  whether  jurisdictional  or 
otherwise.  It  is  also  provided  in  §  10,  that  a  town 
or  city  may  proceed  to  make  a  reassessment  under  its 
charter  or  under  the  provisions  of  the  law  of  1893.  The 
controlling  consideration  in  assessments  for  local  improve- 
ments is  that  the  benefits  conferred  upon  the  property  be 
a  continuing  and  altogether  sufficient  consideration  for 
the  imposition  of  the  tax  by  reassessment.  The  reassess- 
ment proceedings  do  not  affect  the  decree  of  the  court  in 
the  original  assessment.  It  does  not  seem  clear  how  the 
question  of  the  debt  limit  of  the  town  of  Hoquiam  could 
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have  been  in  issue  in  the  former  adjudication.  It  is  true 
there  is  an  allegation  in  the  complaint  of  the  value  of  the 
property  as  shown  by  the  town  assessment  roll,  and  that 
the  cost  of  the  local  assessments  was  more  than  one  and 
one-half  per  cent,  of  the  value  of  the  property  shown  on 
the  assessment  roU.  There  is  no  allegation  that  the  town  of 
Hoquiam  rendered  itself  liable  by  contract  for  any  portion 
of  the  cost  of  the  local  improvement.  The  court,  in  its 
findings  and  decree,  does  not  allude  to  the  question  of  debt 
limitation.  It  is,  however,  mentioned  in  an  opinion  filed 
by  the  superior  court;  but  it  does  not  appear  in  the  rec- 
ord of  the  former  trial  what  the  contract  was  between  the 
town  and  the  contractors  who  did  the  work — In  fact,  it 
does  not  appear  that  any  issue  was  presented  which  neces- 
sarily rendered  the  claim  for  the  cost  and  value  of  the  lo* 
cal  improvements  invalid.  It  is  concluded  that  the  plea  of 
former  adjudication  in  the  suit  enjoining  the  original 
assessment  cannot  be  sustained. 

2.  The  town  elected  to  proceed  under  the  statute  of 
1893  in  the  reassessment.  It  has  been  heretofore  deter- 
mined that  the  statute  of  1893  provides  for  an  assessment 
in  local  improvements  with  reference  to  the  benefits  to  the 
property  improved,  and  the  property  must  be  equitably 
and  proportionately  assessed,  and  that  the  sum  assessed 
against  any  particular  lot  or  parcel  of  property  cannot,  in 
any  event,  exceed  the  special  benefits  received  by  such 
property  from  the  public  improvement  made.  These  ques- 
tions must  be  determined  by  the  proper  assessing  oflScer, 
and  examined  and  equalized  by  the  council.  Notice  of 
hearing  must  be  given  to  the  owner  of  the  real  property 
affected  by  the  assessment,  and  he  may  appear  and  must 
be  heard  upon  the  fairness,  justice,  and  amount  of  the 
assessment.     See  Annie   Wright  Seminary  v.   Tacoma, 
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dnte,  p.  109  (62  Pac.  444),  recently  determined.  In  the 
trial  in  the  superior  court,  the  evidence  adduced  by  ap- 
pellant, which  is  uncontradicted  by  the  respondent,  showed 
that  the  reassessment  was  made  according  to  the  benefits, 
and  that  each  particular  parcel  of  property  was  specially 
benefited  beyond  the  tax  levied  by  the  assessment. 

3.  The  statute  of  limitations  is  pleaded  by  respond- 
ent. It  is  claimed  that  more  than  two  years  had 
elapsed  since  the  accrual  of  the  cause  of  action 
for  the  amount  due  for  making  the  improvement, 
but  the  statute  only  begins  to  run  from  the  time  a  valid 
assessment  is  made.  The  original  assessment  was  avl- 
judicated  invalid,  on  the  6th  day  of  January,  1893,  the  re- 
assessment statute  was  enacted  on  the  9th  day  of  March, 
1893,  and  the  reassessment  proceedings  commenced  on  the 
18th  day  of  July,  1893.  State  ex  rel,  Hemen  v.  Ballard, 
16  Wash.  418  (47  Pac.  970);  Bowman  v,  Colfax,  17 
Wash.  344  (49  Pac.  551). 

The  cause  is  reversed  and  remanded,  with  directions  to 
enter  judgment  for  the  defendant  confirming  the  reassess- 
ment. 

Dunbar,  C.  J.,  and  Fullertox  and  Anders,  JJ.,  con- 
cur. 
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[No.  3494.     Decided  December  3,  1900.] 

Thomas   S.   Grifi-itii    et    ux.j    Respondents,  v.   F.   J. 

HoLMAN,  Appellant, 

PUBLIC  NUISAIYCE — ^ABATEMENT. 

A  public  nuisance  can  be  abated  only  by  a  public  officer, 
except  where  the  party  who  desires  to  abate  it  has  some  spe- 
cial Interest  in  the  abatement  which  is  different  from  and 
greater  than  the  interest  of  the  community. 

9rOK-NAYI6ABLE  STREAMS. 

An  unmeandered  fresh-water  river  averaging  in  width 
about  forty  feet,  and  in  depth  about  four  feet  during  high 
water  and  two  feet  during  low  water,  in  some  places  during 
the  low  stage  being  as  shallow  as  six  inches,  and  which  has 
never  been  navigated  except  by  row  boats  of  ordinary  size, 
run  up  and  down  the  river  by  persons  fishing  for  pleasure,  is 
a  non-navigable  stream. 

BAKE — BIGHTS  OF  RIPARIAN  PROPRIETOR — RIGHT  OF  FISHERY. 

The  riparian  propiietor  upon  the  banks  of  a  non-navigable, 
fresh-water  stream,  owns  the  exclusive  right  of  fishery  In  the 
waters  fiowing  opposite  his  land,  as  far  as  the  middle  of  the 
stream. 

8AJCE — BRIGHT  TO  FENCE. 

One  who  owns  both  banks  along  a  non-navigable  stream 
has  title  also  to  the  land  in  the  bed  of  the  stream,  and  may 
lawfully  place  a  fence  across  a  stream  thus  fiowing  through 
and   over  his   land. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Richardson,  Judge.     Affirmed. 

R.  L.  Edmiston,  for  appellant. 
A.  E.  Oallagher,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

.    Dunbar,  C.  J. — This  aqtion  is  brought  by  the  respond- 
ents to  recover  of  appellant  $250  as  damages  which  re- 


23    847! 

34    2741 
34    275] 


348  GRIFFITH  V.  HOLMAN. 

Opinion  of  the  Coart — Dunbab,  0.  J.         [2S  Wash. 

spondents  dustained  by  reason  of  the  appellant  cutting 
a  wire  fence  on  the  land  of  respondents  in  Spokane 
county,  where  such  wire  crossed  the  stream  known  as  the 
"Little  Spokane  River,"  which  flows  through  the  land 
of  respondents;  and  also  to  recover  of  the  appellant  the 
sum  of  $250,  the  value  of  certain  trout  fish  which  appel- 
lant caught  in  said  Little  Spokane  river  while  in  a  boat 
on  said  river  on  respondents'  land  where  said  river  runs 
across  the  land  of  respondents,  and  which  said  fish  appel- 
lant took  and  converted  to  his  own  use  A  demurrer  inter- 
posed to  the  amended  complaint  was  overruled.  Defend- 
ant (appellant)  refusing  to  plead  further,  the  court, 
made  findings  of  fact  and  conclusions  of  law  in  accord- 
ance with  the  allegations  of  the  amended  complaint,  and 
gave  judgment  in  favor  of  plaintiffs  (respondents)  and 
against  defendant  for  $500  and  costs.  The  findings  of 
fact  following  substantially  the  allegations  of  the  com- 
plaint, it  is  neces8«p:y  to  examine  only  the  allegations  of 
the  complaint,  under  the  first  assignment  of  error,  that 
the  court  erred  in  overruling  the  demurrer  of  defendant 
to  the  amended  complaint,  although  assignments  of  error 
are  based  upon  the  conclusions  of  law. 

It  is  conceded  by  the  appellant  that  only  two  proposi- 
tions are  involved,  viz:  (1)  Did  the  respondents  have  a  le- 
gal right  to  place  on  their  land  the  barbed  wire  fence  in 
question  across  the  stream,  so  as  to  prevent  the  passage 
of  row  boats;  and  (2)  Did  the  appellant  have  a  right  to 
catch  fish  in  the  stream  on  respondents'  land,  he  being  in 
a  row  boat,  as  alleged  in  the  amended  complaint.  The 
complaint  alleges  in  the  usual  manner  the  trespass  and 
the  catching  of  the  fish,  the  ownership  of  the  land  and 
that  said  stream  bad  never  been  meandered,  and  gives 
the  following  description  of  the  stream : 
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"That  said  Little  Spokane  river,  where  the  same 
runs  through,  over,  and  across  the  premises  described, 
and  for  ten  miles  up  said  river  from  said  prem- 
ises, and  down  said  river  from  said  premises  to  the 
mouth  of  said  Little  Spokane  river,  during  high* 
water  in  said  river,  the  water  therein  is  of '  an 
average  width  of  forty  feet  and  on  an  average  during  said 
time  of  four  feet  in, depth;  that  high  water  continues  at 
various  stages  in  height  in  said  river  for  about  three 
months  during  each  year,  and  the  water  in  said  river  at 
said  premises  and  up  and  down  said  river  from  said 
premises  for  the  distance  above  stated  during  the  rest 
of  each  year  for  the  last  twenty  years  has  been  about 
forty  feet  in  width  and  two  feet  in  depth ;  that  the  depth 
and  width  of  the  water  in  said  river  for  the  distance 
above  mentioned  varies  at  different  places  in  said  river 
at  all  seasons  of  the  year,  the  water  in  said  river  at  places 
becoming  wider  than  as  above  stated,  and  at  places  as  low 
as  six  inches  in  depth ;  that  said  river  from  a  point  about 
ten  miles  above  the  premises  above  described  to  its  mouth, 
carries  at  all  seasons  of  the  year  sufficient  water  in  width 
and  depth  so  as  to  permit  the  running  of  row  boats  of  the 
usual  size  up  and  down  said  river;  that  no  part  of  said 
river  has  ever  been  used  as  a  navigable  stream  or  highway 
for  any  purpose  whatever,  except  that  said  river  has 
been  used  to  a  limited  extent  for  the  purpose  of  pleasure 
by  the  running  of  row  boats  up  and  down  said  river  by 
persons  desiring  to  fish  for  pleasure  in  said  river.'* 

It  alleges  the  maintenance  by  the  plaintiffs  of  the 
barbed  wire  fence  above  mentioned,  the  catching  of  the 
fish  by  the  defendant  without  any  authority,  and  the  ap- 
propriation of  the  same  to  defendant's  use. 

It  is  contended  by  the  appellant  that  the  stream  was  a 
navigable  stream  and  that,  therefore,  the  defendant  had 
a  right  to  navigate  the  stream  and  to  fish  therein ;  and  that 
the  respondents  had  no  right  to  put  a  fence  of  any  kind 
across  it  which  would  interfere  with  the  right  of  the  pub- 
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lie  to  use  it  for  all  purposes  for  which  nature  made  it 
applicable; — citing  in  support  of  this  contention  §7303, 
Bal.  Code,  which  is  a  statute  to  prevent  the  obstruction 
of  navigable  waters  in  this  state;  and  that,  the  fence  be- 
ing, a  public  nuisance,  the  appellant  had  a  right  to  abate 
it.  But,  even  conceding  for  the  purpose  of  the  discus- 
sion, that  the  stream  was  a  navigable  one,  the  principle 
of  law  is  well  established  that  a  public  nuisance  can  be 
abated  only  by  a  public  officer,  except  where  the  party 
who  desires  to  abate  it  has  some  special  interest  in  the 
abatement  which  is  different  from  and  greater  than  the 
interest  of  the  community.  The  cases  which  the  appel- 
lant cites  from  this  court  to  sustain  his  contention  are 
squarely  opposed  to  him.  Thus,  in  Carl  v.  West  Aber- 
deen Land  ,  etc.,  Co.,  13  Wash.  616  (43  Pac.  890),  the 
right  to  abate  the  nuisance  was  founded  upon  a  special 
interest ;  the  court  in  that  case  saying : 

"Under  this  assignment  of  error  it  is  further  con- 
tended that  the  obstruction  was  a  public  one,  but,  even 
if  it  was,  the  plaintiffs  showed  that  they  were  so  situated 
that  they  had  a  special  private  interest  in  having  it  re- 
moved so  that  they  could  pass  their  logs  down  the  river, 
and  for  that  reason  were  entitled  to  maintain  their  action 
for  that  purpose." 

Even  this  case  was  where  there  was  an  action  to  abate 
the  nuisance,  and  not  an  attempt  by  the  party  to  abate  it 
himself.    . 

The  citation  from  Gould  on  Waters,  §  42,  does  not  seem 
to  us  to  affect  the  question  in  any  way.  That  special 
damages  must  be  shown,  see  Jones  v.  St.  Paul,  etc.,  Jffy. 
Co.,  16  Wash.  25  (47  Pac  226) ;  Stufflebeam  v.  Mont- 
gomery,  2  Idaho,  763  (26  Pac.  125) ;  Esson  v.  Wattier, 
25  Ore.  7  (34  Pac.  756);  2  Wood,  Nuisances  (3d  ed.), 
§  646,  and  cases  cited  in  note  4. 
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But  we  are  of  the  opinion  from  the  allegations  of  the 
complaint  that  the  river  was  non-navigable.  Hence  it 
becomes  necessary  to  ascertain  the  rights  of  riparian 
cwners.  The  title  to  the  land  under  all  the  navigable 
waters  of  this  state  passed  from  the  sovereignty  of  the 
United  States  to  the  sovereignty  of  the  state  upon  the  ad- 
mission of  the  state  to  the  Union;  but,  under  the  well 
established  law  of  the  land,  the  title  to  the  land  under 
the  non-navigable  waters  passes  from  the  United  States 
to  the  grantee  of  the  upland  bounding  on  such  non-navi- 
gable waters  as  an  incident  to  such  grant ;  and,  although 
at  the  common  law  the  test  of  the  naWgability  is  the  ebb 
and  flow  of  the  tide,  yet,  especially  in  this  country,  it 
is  held  that  the  rivers  and  streams  above  the  ebb  and  flow 
of  the  tide,  which  have  sufficient  capacity  for  u?eful  nav- 
igation, are  public  rivers  and  subject  to  the  same  general 
rights  which  the  public  possesses  in  navigable  waters. 
But  we  are  clearly  of  the  opinion  that  the  stream  under 
consideration  is  a  non-navigable  stream.  Many  of  the 
authorities  which  we  will  cite  in  support  of  this  con- 
tention support  also  the  other  propositions  indicated 
above,  and  they  will,  therefore,  be  cited  indiscriminately. 

"A  stream  is  a  public  highway  wherever  it  is  suitable 
in  its  natural  condition  for  general  use  in  travel  or  in  the 
transportation  of  property."     Gould,  Waters,  §107. 

"If  the  stream  is  not  always  navigable  it  must  be  cap- 
able of  floatage,  as  the  result  of  natural  causes,  at  periods 
ordinarily  recurring  from  year  to  year,  and  continuing 
for  a  sufficient  length  of  time  in  each  year  to  make  it  use- 
ful as  a  highway.  The  mere  possibility  of  occasional  use 
during  brief  or  extraordinary  freshets  does  not  give  it  a 
public  character.  A  similar  principle  applies  in  the  case 
of  small  tidal  creeks,  in  which,,  although  prima  facie  they 
are  public  and  navigable,  private  property  may  be  main- 
tained. It  is  not  every  small  creek  in  which  a  fishing  skiflF 
or  gunning  canoe  can  be  made  to  float  at  high  tide  which 
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is  deemed  subject  to  public  use;  but  in  order  to  have  a 
public  character,  it  must  be  navigable  for  some  purpose 
useful  to  business  or  pleasure."    Id.  §109. 

"But,  while  the  common  law  only  regarded  those 
streams  in  which  the  tide  ebbed  and  flowed  to  the  extent 
of  such  flow  and  re-flow  as  navigable,  yet  there  was 
another  class  of  streams  called  fresh-water  streams,  which, 
if  susceptible  of  navigation  by  'boats  and  lighters',  or, 
as  it  would  seem,  for  any  beneficial  public  purpose,  and 
were  navigable  in  factj  were  regarded  as  highways  over 
which  the  public  had  free  access,  for  the  purposes  of  trade 
and  commerce.  The  only  real  distinction  between  the 
two  classes  of  streams  arose  from  the  distinction  as  to 
the  ownership  of  the  dlveus  of  the  stream,  and  the  rights 
of  riparian  owners  therein.  In  all  salt-water  streams, 
subject  to  the  action  of  the  tides,  the  king  not  only  owned 
the  dlveus,  but  had  exclusive  title  in,  and  jurisdiction 
over  the  stream  for  all  purposes  not  inconsistent  with 
navigation,  while  in  fresh-water  streams,  the  riparian 
owner  had  certain  special  privileges  of  which  the  king 
could  not  deprive  him.  He  had  the  exclueive  right  of 
fishery,  the  benefit  of  alluvial  deposits  or  accretion,  the 
right  to  erect  wharves  which  did  not  impede  navigation 
and  to  take  tolls  for  the  use  of  them,  and,  in  fact,  a  right 
to  make  any  use  of  the  water  or  the  bed  of  the  stream 
that  his  tastes  or  interests  dictated,  that  did  not  inter- 
fere with  the  public  right  of  passage.  Therefore,  when  it  is 
said  that  by  the  common  law  no  stream  is  regarded  as 
navigable  except  those  in  which  the  tide  ebbs  and  flows, 
it  is  not  meant  that  no  other  streams  are  burdened  with 
a  public  easement  of  passage,  but  that  in  law.  and  irre- 
spective of  the  question  of  fact,  all  such  streams  are  nav- 
igable, whether  they  are  so  in  fact  or  not,  and  that  the 
title  thereto,  with  all  privileges,  vests  in  the  king;  and 
that  all  other  streams,  navigable  in  fact,  are  highways  for 
the  passage  of  boats,  but  the  title  to  which,  with  all  spe- 
cial privileges,  outside  of  the  public  easement,  vests  in 
the  owner  of  the  banks.''  1  Wood,  Nuisances  (8d  ed.), 
§452. 
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So  that  it  would  seem  in  this  case  that^  even  conceding 
that  the  stream,  which  is  a  fresh-water  stream,  be  a 
navigable  or  public  river,  yet  the  right  of  fishing  re- 
mained in  the  owner  of  the  banks,  the  public  having  only 
an  easement  over  the  land,  and  the  taking  of  the  fish 
therefrom  would  be  a  trespass  for  which  the  owner  would 
be  entitled  to  damages.  It  is  true,  the  fact  that  a  stream 
is  not  meandered  does  not  establish  the  fact  that  it  is  a 
non-navigable  stream,  but  probably  indicates  that,  in  the 
minds  of  the  officers  ordering  the  survey,  it  was  not  a 
navigable  stream.  It  is  well  established  that,  except  in 
salt-water  streams,  the  question  of  navigability  is  one  of 
fact  that  must  be  established  by  those  who  seek  to  use  it 
as  such;  and  it  is  also  well  established  that  the  stream 
must  be  navigable  in  its  natural  state,  unaided  by  arti- 
ficial means  or  devices.  This  proposition  was  announced 
by  this  court  in  East  Hoquiam  Boom,  etc..  Co.  v.  Neeson, 
20  Wash.  142  (54  Pac.  1001),  where  it  was  said:  "It  is 
well  settled  that  a  stream  which  can  only  be  made  naviga- 
ble or  floatable  by  artificial  means  is  not  a  public  high- 
ivay;"  citing  many  cases  to  sustain  the  proposition.  In 
Howe  V.  Granite  Bridge  Corporation,  21  Pick.  344,  Chief 
Justice  Shaw,  delivering  the  opinion  of  the  court,  said : 

"Nor  is  it  every  small  creek,  in  which  a  fishing  skiff 
or  gunning  canoe  can  be  made  to  float,  at  high  water, 
which  is  deemed  navigable.  But  in  order  to  have  this 
character,  it  must  be  navigable  for  some  purpose,  useful 
to  trade  or  agriculture." 

In  Nutter  v.  Oallagher,  19  Ore.  876  (24  Pac.  260),  a 
case  which  is  cited  by  appellant,  it  is  held  that  a  stream 
or  water  course,  in  order  to  be  navigable,  must  be  of  suf- 
ficient extent  and  capacity  to  enable  the  community  at 
large  to  utilize  it  in  the  navigation  of  boats  and  other 
\Krater  craft  thereon,  for  the  transportation  of  products 
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and  other  merchandise,  or  for  the  purpose  of  floating  loga 
and  timber  from  forests  to  market.  In  the  case  of  The 
Montello,  20  Wall.  430,  where  the  language  of  Chief  Jus- 
tice Shaw^  supra,  was  repeated  and  indorsed,  it  was  said 
that  "The  capability  of  use  by  the  public  for  purposes  of 
transportation  and  commerce  affords  the  true  criterion 
of  the  navigability  of  a  river,  rather  than  the  extent  and 
manner  of  that  use."  It  was  held  in  Haines  v.  Hallj  17 
Ore.  165  (20  Pac.  831,  3  L.  R.  A.  609),  that  a  stream 
which  has  a  floatable  capacity  at  certain  periods,  recurring 
with  regularity  and  continuing  for  a  sufficient  length  of 
time  to  make  it  useful  as  a  highway  for  floating  logs, 
is  navigable ;  but  to  be  navigable  in  this  sense  ft  must  be 
capable  of  such  floatage  as  is  of  practical  utility  and  bene- 
fit to  the  public  as  a  highway  for  trade  and  commerce. 
It  was  further  said: 

"If  its  location  is  such,  and  its  length  and  capacity  so 
limited,  that  it  will  only  accommodate  a  few  persons, 
it  cannot  be  considered  a  navigable  stream  for  any  pur- 
pose. It  must  be  so  situated,  and  have  such  length  and 
capacity,  as  will  enable  it  to  accommodate  the  public  gen- 
erally as  a  means  of  transportation." 

To  the  same  effect  is  Burrcmgks  v.  Whitwam,  59  Mich. 
279  (26  N.  W.  491). 

The  court,  in  Weihersfield  v,  Humphrey,  20  Conn.  218, 
in  passing  upon  the  question  of  whether  certain  waters 
were  navigable,  after  reciting  the  fact  that  at  times  a 
fish-boat,  or  skiff,  or  Indian  canoe  might  have  been  pushed 
through  the  waters,  said: 

"But  this  is  not  navigation.  That  only  is  such,  and 
those  only  are  navigable  waters,  where  the  public  pass  and 
repass  upon  them,  with  vessels  or  boats,  in  the  proeecn- 
tion  of  useful  occupations.  There  must  be  some  com- 
merce or  navigation  which  is  essentially  valuable;" — 
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citing  Lord  Hale's  remarks  in  his  treatise  De  Jure  Maris  \ 

"There  be  some  streams  or  rivers  that  are  private,  not 
only  in  property  and  ownership,  but  also  in  use,  as  little 
streams  and  rivers  that  are  not  a  common  passage  for  the 
king's  property." 

To  the  same  effect  is  American  River  Water  Co.  v. 
Amsden,  6  Cal.  443.    In  that  case  it  was  held: 

"A  river  beyond  the  ebb  and  flow  of  the  tide  may  be 
navigable,  when  it  has  sufficient  depth  and  width  to  float 
a  vessel  used  in  the  transportation  of  freight  or  passen- 
gers; and  this  has  been  extended  to  its  capacity  to  float 
rafts  of  lumber.  To  go  beyond  this  and  declare  a  stream 
navigable  which  can  float  a  log,  would  be  to  turn  a  rule 
intended  for  the  benefit  of  the  public,  into  an  instrument 
of  serious  detriment  to  individuals,  if  not  of  actual  pri- 
vate oppression." 

"It  should  be  imderstood  that,  except  in  salt-water 
streams,  so  far  as  the  tide  ebbs  and  flows,  the  question  of 
navigability  is  one  of  fact,  and  must  be  established  by 
those  who  seek  to  use  it  as  such ;  and,  also,  that  the  stream 
must  be  navigable  in  its  natural  state,  unaided  by  arti- 
ficial means  or  devices.  If  a  stream  is  not  susceptible  of 
valuable  use  to  the  public  as  a  navigable  or  floatable 
stream,  without  the  erection  of  dams,  it  is  not  a  navigable 
stream,  even  though  it  might  be  applied  to  that  use  after 
dams  are  erected."     1  Wood,  Nuisances  (3d  ed,),  §463. 

There  is  no  claim  here  that  the  stream  under  discus-* 
sion  was  ever  used  as  a  floatable  stream,  or  that  any  trans- 
portation has  been  carried  on  over  it  except  in  small  boats, 
from  which  persons  fished  for  pleasure. 

The  legislature  of  this  state  has  provided  that  the  com- 
mon law,  so  far  as  it  is  not  inconsistent  with  the  laws  of 
the  United  States,  or  of  the  state  of  Washington,  or  in- 
compatible with  the  institutions  and  condition  of  society 
of  this  state,  shall  be  the  rule  of  decision  in  all  the  courts 
of  this  state.     Bal.  Code,  §4783.     The  common-law  rule 
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having  been  adopted,  it  must  be  held  that  the  title  to  the 
beds  of  non-navigable  streams  is  in  the  adjacent  riparian 
proprietors  to  the  center  of  the  stream.  This  holding  is 
not  inconsistent  nor  incompatible  with  the  institutions  and 
condition  of  society  in  this  state,  nor  with  the  constitution 
and  laws  of  the  United  States  or  of  the  state  of  Washing- 
ton. It  was  held  by  this  court  in  Benton  v.  Johncox,  17 
Waah.  277  (49  Pac.  495,  89  L.  R.  A.  107,  61  Am.  St. 
Rep,  912),  that  the  common-law  doctrine  declaratory  of 
riparian  rights  is  not  inconsistent  with  the  constitution 
and  laws  of  the  United  States  or  of  this  state,  or  incom- 
patible with  the  conditions  of  society  in  this  state,  "un- 
less," said  the  court,  "it  can  be  said  that  the  right  of  an 
individual  to  use  and  enjoy  his  own  property  is  incompat- 
ible with  our  condition."  The  statute  law  and  the  decis- 
ions of  this  court,  then,  having  made  the  common  law  the 
arbitrator  of  the  rights  of  the  riparian  proprietors,  the 
decisions  of  the  courts  declaring  the  rights  of  *  riparian 
proprietors  under  the  common  laW  become  important* 
In  Hooker  v.  Cummings,  20  Johns.  90  (11  Am.  Dec. 
249),  it  was  said: 

"In  the  case  of  The  People  v.  Piatt,  ♦  *  *  we 
recognized  the  principles  of  the  common  law  to  be,  that, 
in  case  of  a  private  river,  that  is,  where  it  is  a  fresh 
water  river,  in  which  the  tide  does  not  ebb  and  flow,'  and 
is  not,  therefore,  an  arm  of  the  sea,  he  who  owns  the 
soil  has,  prima  facie,  the  right  of  fishing ;  and  if  the  soil 
on  both  sides  be  owned  by  an  individual,  he  has  the  sole 
and  exclusive  right." 

See,  also.  Palmer  v.  Mulligan,  3  Caines,  308  (2  Anu 
Dec.  270  V 

In  Adams  v.  Pease,  2  Conn.  481,  it  was  held  that: 

"The  owners  of  land  adjoining  Connecticut  river 
above  the  flowing  and  ebbing  of  the  tide,  have  an  exclu- 
sive right  of  fishery,  opposite  to  their  land,  to  the  middle 
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of  the  river ;  and  the  public  have  an  easement  in  the  river, 
as  a  highway,  for  passing  and  repassing  with  any  kind  of 
watercraft." 

"The  bed  and  banks  of  a  fresh  water  river,  where  the 
tide  does  not  ebb  and  flow,  are  the  property  of  the  riparian 
proprietors,  the  public  having  an  easement  only  for  pass- 
age as  on  a  public  highway ;  and  such  proprietors  may  use 
the  land  or  water  of  the  river  in  any  way  not  inconsistent 
with  this  easement."  (Syllabus.)  Chenango  Bridge  Co, 
V.  Paige,  83   K  Y.  178  (38  Am.  Rep.  407). 

In  Altomey  General  v.  Evart  Booming  Co.,  34  Mich. 
462,  among  other  things,  it  was  said  in  substance  by 
Judge  CooLEY,  who  rendered  the  decision  of  the  court, 
that  the  Muskegon  river  was  not  a  navigable  stream,  and 
the  public  had  no  rights  whatever  in  the  soil  under  it: 
that  it  was  only  a  small  stream,  whose  value  to  the  public 
consisted  in  the  use*  that  could  be  made  of  it  for  the 
purpose  of  floating  logs  and  lumber;  and  it  was  held 
that  the  property  taken  in  such  a  case  was  private  prop- 
erty, and  the  owner  of  the  bank  could  maintain  tres- 
pass or  ejectment  against  the  taker.  See  Jv/ne  v.  Purcell, 
36  Ohio  St  396. 

In  McFarlin  v.  Essex  Company,  10  Gush.  304,  it  was 
said  by  Chief  Justice  Shaw,  speaking  for  the  supreme 
court  of  Massachusetts,  that  it  was  well  established  as  law 
of  the  commonwealth  that  in  all  waters  not  navigable  in 
the  common-law  sense  of  the  term,  the  right  of  fishery 
is  in  the  owner  of  the  soil  upon  which  it  is  carried  on, 
and  in  such  livers  that  the  right  of  the  soil  is  in  the 
<ywn^T  of  the  land  bounding  upon  it;  citing  Waters  v. 
lAlley,  4  Pick.  145  (16  Am.  Dec.  333).,  and  Common- 
wealth  V.  Chapin,  5  Pick.  199  (16  Am.  Dec.  386). 

In  Uncoln  v.  Davis,  63  Mich.  376  (19  N.  W.  103, 
61  Am.  Rep.  116),  it  was  held  by  the  supreme  court 
of  Michigan  that  the  law  was  well  settled  that  riparian 
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proprietors  upon  fresh  water  streams  had  the  exciusive 
right  of  fishing  in  the  water  opposite  their  land;  citing 
Gould,  Waters,  §182,  and  cases  cited  in  note  1 ;  Angell, 
Water  Courses,  §61;  Hwrt  v.  Hill,  1  Whart.  124;  Beck- 
man  V.  Krcamer,  43  111.  447  (92  Am.  Dec.  146).  The 
citation  from  Grould  on  Waters,  §182,  is  as  follows: 

"Kiparian  proprietors  upon  the  fresh-water  streams 
have  the  exclusive  right  of  fishing  in  the  water  opposite 
their  lands,  and  this  right  extends  to  navigable  fresh 
rivers  as  well  as  those  which  are  unnavigable,  where  the 
soil  of  the  former  is  held  to  be  private  property.  Ripa- 
rian proprietors  upon  all  such  streams,  whose  title  ex- 
tends ad  filum  aquae,  can  maintain  an  action  of  trespass 
against  those  who  draw  a  seine  between  the  center  of  the 
stream  and  the  bank  of  his  land." 

It  is  true  that  the  legislature  of  the  state  has  passed 
laws  regulating  fishing,  has  made  close  seasons,  and  pro- 
vided a  penalty  for  persons  killing  fish  by  use  of  dyna- 
mite or  other  explosives.  It  is  also  true  that  fish  are 
fera^  nuturae,  and  that  their  habitat  is  not  entirely  local; 
hence  it  might  be  thought  that  no  property  in  fish  could 
vest  in  the  owner  of  the  land ;  but  it  is  ownership  subject 
to  the  rights  of  the  public,  and  must  be  exercised  with  due 
consideration  for  the  nature  of  the  property,  and  exer- 
cised only  when  the  fish  are  upon  the  land  of  the  owner. 
In  accordance  with  this  view,  it  was  held  in  8iaie  v, 
Roberts,  69  K  H.  256  (47  Am.  Rep.  199),  that,  while 
the  right  of  fishery  in  waters  not  navigable  was  limited 
to  the  riparian  owner  of  the  soil,  and  belonged  exclusive- 
ly to  him,  yet  this  right  in  the  owner  of  the  land  must 
be  regarded  as  qualified  to  a  certain  extent  by  the  uni- 
versal principle  that  all  property  is  held  subject  to  those 
general  regulations  which  are  necessary  to  the  common 
good  and  general  welfare,  and  to  that  extent  it  was  sub- 
ject to  legislative  control ;  that  it  is  a  well  established  prin- 
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ciple  that  every  person  shall  so  use  and  enjoy  his  own 
property,  however  absolute  and  unqualified  his  title,  that 
his  use  of  it  shall  not  be  injurious  to  the  equal  enjoy- 
ment of  others  having  an  equal  right  to  the  enjoyment 
of  their  property,  nor  injurious  to  the  rights  of  the  public. 
Hence,  while  the  riparian  owner  has  the  exclusive  right 
of  fishery  upon  his  own  land,  he  must  so  exercise  that 
right  as  not  to  injure  others  in  the  enjoyment  of  a  right 
upon  their  lands  upon  the  stream  above  and  below.  But, 
subject  to  these  qualifications,  the  right  of  fishery  to  the 
riparian  owner  is  absolute.  To  the  same  effect  are  Beach 
17.  Morgan,  67  N.  H.  629  (41  Atl.  349,  68  Am.  Rep. 
692);  Trustees  of  Brookhaven  v.  Strong,  60  N.  Y.  56; 
Holyoke  Company  v,  Lyman,  15  Wall.  500;  Sterling 
V.  Jackson,  69  Mich.  488  (37  N.  W.  845,  13  Am.  St. 
Rep.  405) ;  Washington  Ice  Co,  v.  Shortall,  101  111.  46 
(40  Am.  Rep.  196);  Braxon  v.  Bressler,  64  lU.  488; 
Cobb  V.  Davenport,  33  N.  J.  Law,  223  (97  Am.  Dec 
718) ;  New  England  Trout  and  Salmon  Club  v.  Mather, 
68  Vt  338  (35  Atl.  323,  33  L.  R.  A.  569) ;  Norcross 
V.  Griffiths,  65  Wis.  599  (27  K".  W.  606,  56  Am.  Rep. 
642.) 

It  appearing  from  the  record  in  the  case  that  the  river 
from  which  these  fish  were  taken  was  non-navigable,  that 
the  owners  had  a  right  to  maintain  a  fence  over  the  same, 
and  that  they  had  the  exclusive  right  of  fishery  in  the 
waters  flowing  over  the  land,  and  no  proper  exceptions 
having  been  taken  to  the  finding  in  relation  to  the  amount 
of  damages,  the  judgment  will  be  aiBrmed. 

Anders  and  Fullerton,  JJ.,  concur. 

Reavis,  J.,  concurs  in  the  result. 
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[No.  8627.     Decided  December  3,  1900.] 

C.  W.  Young,  as  Treasurer  of  the  State  of  Washington, 
Appellant,  v.  Union  Savings  Bank  and  Trust  Com- 
pany et  al,.  Defendants,  George  E.  Eeed  et  al..  Ap- 
pellants. 

BONDS — ^ALTERATION — BEUSABB  OF  8UBBTIB8. 

The  fact  that  the  name  of  a  proposed  surety,  which  had 
been  inserted  in  the  body  of  a  bond,  was  subsequently  struck 
out  by  reason  of  his  refusal  to  sign,  would  not  exonerate  the 
sureties  on  the  bond,  when  it  does  not  appear  that  they  had 
signed  in  reliance  upon  the  proposed  surety  being  joined 
with  them  on  the  bond. 

SAME — ^DSLITEBT — ^AUTHOBITT  OF  AGENT. 

Where  the  cashier  of  a  bank,  in  order  to  obtain  a  deposit 
therein  of  public  moneys  by  a  state  treasurer,  offers  the  treas- 
urer a  bond  signed  by  the  bank  and  certain  sureties,  which 
is  refused  because  not  signed  also  by  the  wives  of  the  sure- 
ties, and  a  second  bond  is  tendered,  signed  by  all  the  sureties, 
except  one,  on  the  first  bond,  and  their  wives;  and  this  bond 
also  is  refused  by  the  treasurer  because  it  failed  to  contain  all 
the  sureties  who  signed  the  first  bond,  the  delivery  by  the 
cashier  of  both  bonds  and  their  acceptance  by  the  treasurer 
would  bind  the  sureties  thereon,  when  it  appears  that  the  first 
bond  had  never  been  returned  to  the  sureties,  nor  called  for 
by  them,  but,  during  all  the  negotiations,  had  been  allowed  to 
remain  in  the  hands  of  the  cashier  as  their  agent,  and  had 
been  finally  delivered  for  the  purpose  for  which  it  had  been 
originally  executed. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Carroll,  Judge.     Reversed. 

Pritchard  &  Haight,  for  appellant  Young: 

If  the  obligee  has  no  notice  or  knowledge  that  the  signer 
of  a  bond  signed  the  same  conditionally,  such  signer  is 
bound,  notwithstanding  the  conditional  signing.  Dair 
V,  United  States,  16  Wall.  1;  Ferry  v.  King  County,  5 
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Wash.  536;  Adams  v.  Bean,  12  Mass.  137  (7  Am.  Dec. 
44) ;  Oarvey  v.  Marks,  134  Mo.  1. 

A  mere  agreement  or  expectation  on  the  part  of  the 
signer  of  a  bond  that  something  will  be  done  before  deliv- 
ery to  the  obligee  makes  such  principal  his  agent,  and  he 
relieve  the  signer  from  liability.  Whitaker  v.  Richards, 
134  Pa-  St.  191  (19  Am.  St.  Rep.  684,  7  L.  R.  A.  749) ; 
Oibbs  V.  Johnson,  63  Mich.  674 ;  Bussell  v.  Freer,  56  N. 
T.  67.  A  misrepresentation  of  an  unexecuted  intention 
does  not  relieve  the  surety.  Qage  v.  Lewis,  68  HI.  604 ; 
Towle  V.  National  Society,  3  Giff.  42.  Though  a  bond  is 
written  as  if  to  be  executed  by  two  or  more  joint  and  sev- 
eral obligors  and  is  executed  by  part  only,  yet  it  is  valid 
against  those  who  executed  it,  in  the  absence  of  a  condition 
that  it  should  not  be  delivered  unless  signed  by  the  parties 
named  as  obligors.  Cutter  v.  Whittemore,  10  Mass.  442 ; 
Los  Angeles  v.  Melius,  59  Cal.  444;  Mullen  v.  Morris, 
43  Neb.  596 ;  Wood  v.  Ogden,  16  N.  J.  Law,  453 ;  Key- 
ser  V.  Keen,  17  Pa.  St.  327;  Orim  v.  School  Directors, 
51  Pa.  St.  219. 

Even  where  the  condition  on  which  the  signer  of  a 
bond  executes  it  is  not  performed,  if,  knowing  of  its  deliv- 
ery, he  makes  no  objection,  he  is  bound.  Johnson  v. 
Weaiherwax,  9  Kan.  75 ;  Eureka  Sandstone  Co.  v.  Long, 
11  Wash.  161.  Those  who  deliver  the  bond  cannot  object 
to  its  validity,  that  the  signing  was  conditional.  Oa/r- 
vey  V.  Marks,  134  Mo.  1.  Here  the  trustees,  through 
their  subordinate,  the  cashier,  delivered  the  bond. 

A  surety  entrusting  the  principal  with  a  bond  for  deliv- 
ery to  the  obligee,  makes  such  principal  his  agent,  and  he 
is  bound  by  the  bond  in  the  condition  in  which  it  comes 
into  the  hands  of  the  obligee.  King  County  v.  Ferry, 
5  Wash.  536;  Doorley  v.  Farmers*  &  M.  Lumber  Co., 
46  Pac.  195.    It  follows  that,  if  a  bond  once  tendered  is 
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returned  or  rejected  by  the  obligee,  and  subsequently  is 
re-tendered  by  the  principal  and  accepted  by  the  obligee, 
the  surety  is  bound,  the  principal  being  his  agent  and  the 
agency  continuing  till  delivery,  unless  expressly  with- 
dra^vn.  Pequawket  Bridge  v.  Mathes,  8  N.  H.  139  (26 
Am.  Dec.  737). 

Black  £  Edwards,  for  appellant  SwalwelL 

Bogle  &  Richardson  and  Frank  H.  Kelley,  for  appel- 
lants Thome  and  Gower: 

The  defects  of  the  second  bond  were  such  as  to  put  the 
plaintiff  upon  his  inquiry,  at  least  as  to  how  many  of  the 
signers  thereof  would  consent  to  be  bound  by  it  in  its  then 
defective  condition,  and  sjich  inquiry  the  plaintiff  was 
bound  to  make  of  the  signers  themselves.  Deardorff  v. 
Foresman,  24  Ind.  481;  Morton  v.  Harvey,  77  N.  W. 
808;  Middlehoro  NationaJ.  Bank  v.  Richards,  65  Neb. 
682 ;  Clarke  v.  Williams,  61  Minn.  12 ;  Ward  v.  Chum, 
18  Grat.  801  (98  Am.  Dec.  749) ;  Mullen  v.  Morris,  43 
Neb.  596;  Sacramento  v.  Durdap,  14  Cal.  423. 

Nicol  was  a  special  agent  with  authority  to  do  one  spe- 
cific act  and  one  only,  viz.,  to  deliver  to  the  obligee  the 
obligation  of  the  obligors.  When  the  first  bond  was  stib- 
mitted  by  him  to  the  plaintiff,  who,  after  examination, 
rejected  it,  NicoFs  authority  as  to  that  bond  ended. 
Respass  v.  Laiham,  Busb.  138.  Whether  Nicol  was  the 
plaintiff's  or  the  defendants'  agent  in  the  matter  which 
arose  subsequent  to  the  proffer  and  rejection  of  the  first 
bond,  the  plaintiff  was  bound  to  inquire  as  to  NicoFs 
authority  to  redeliver  the  first  bond.  Bleecker  v.  Satsop 
R.  R.  Co.,  3  Wash.  77.  It  has  been  held  that  where  an 
obligation  in  the  form  of  a  bond  has  been  delivered  by  the 
principal  obligor  to  the  obligee  and  the  obligee  subse- 
quently hands  it  back  to  the  principal,  with  a  request  that 
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certain  other  signatures  be  obtained  thereon,  the  obligee 
thereby  constitutes  the  principal  obligor  his  agent  for  the 
purpose  of  obtaining  such  signatures,  and  is  bound  to  take 
notice  of  any  fact  which  may  thereafter  occur  in  regard 
to  the  subject  matter.     Newlin  v.  Beard,  6  W.  Va.  110. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  C.  J. — The  plaintiff  is  now,  and  was  at  the 
time  of  the  transactions  hereinafter  related,  treasurer  of 
the  state  of  Washington.  Early  in  the  year  1897  the 
defendant,  the  Union  Savings  Bank  &  Trust  Company  of 
Tacoma,  applied  to  him  to  receive  a  deposit  of  a  portion 
of  the  state's  money,  and  was  informed  by  the  plaintiff 
that  such  deposit  would  be  made  on  condition  that  the 
bank  gave  him  satisfactory  security.  Undertaking  to  com- 
ply with  said  demand,  the  bank  offered  to  plaintiff  a 
bond  conditioned  that  it  would  well  and  truly  pay  on  de- 
mand the  money  so  deposited,  or  which  might  thereafter 
be  deposited,  by  said  C.  W.  Young  as  treasurer.  The 
bond  was  in  the  sum  of  $75,000,  and  was  executed  by  the 
bank  as  principal  and  by  defendants  Nicol,  Thome, 
Sprague,  Eeed,  Gower,  Swalwell,  and  Westland  as  sure- 
ties. Nicol,  Thome,  Sprague,  and  Eeed  were  trustees 
of  the  bank,  Nicol  was  cashier,  and  Thorne  vice-president. 
This  bond  not  being  satisfactory  to  the  plaintiff,  for  the 
reason  that  the  wives  of  the  married  sureties  had  failed 
to  sign  the  same,  it  was  returned  to  the  bank  for  the  pur- 
pose of  securing  such  signatures.  Thereafter  the  bank, 
through  its  cashier,  Nicol,  presented  to  the  plaintiff  a  sec- 
ond bond,  conditioned  like  the  first,  signed  by  all  the 
signers  of  the  first  bond,  excepting  Swalwell,  and  also 
further  signed  by  Minnie  E.  Nicol,  wife  of  A.  R.  Nicol, 
Harriet  TsT.  Reed,  wife  of  G.  H.  Reed,  and  M.  S.  Sprague, 
wife  of  Otis  Sprague.    This  last  bond  was  not  signed  by 
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Swalwell  or  his  wife.    An  objection  to  it  for  that  reason 
was  made  by  the  plaintiff.     After  some  talk  about  the 
sufficiency  of  the  bonds,  Mr.  Nicol  produced  both  the  first 
and  second  and  delivered  them  to  the  plaintiff,  saying :  ^1 
will  deliver  them  both  to  you  as  security  for  the  expected 
deposit.     This  is  the  best  we  can  do."     The  treasurer 
retained  them  both,  and,  as  he  testifies,  in  consideration 
thereof  and  on  the  faith  of  both  the  bonds,  made  the  de- 
posit of  $20,000  of  said  fimds  with  the  bank.    "So  portion 
of  this  deposit  was  withdrawn,  and  the  whole  was  still 
with  the  bank  when  it  failed,  June  29,  1897,  and  no  part 
of  the  deposit  has  since  been  paid.    This  action  was  com- 
menced by  the  plaintiff  to  recover  against  the.,  bondsmen 
the  amount  signed  by  them  as  sureties  on  both  bonds. 
The  bank  and  Mr.  and  Mrs.  Reed  defaulted.    Afterwards 
A.  R.  Nicol  consented  that  judgment  be  entered  against 
him  in  the  sum  of  $20,000,  the  amount  of  his,,  obligation 
on  both  bonds.     General  denials  were  interposed  by  Mr. 
and  Mrs.  Sprague.     Swalwell  admitted  the  execution  of 
the  first  bond,  and  denied  that  it  was  delivered,  except 
for  examination.    Westland  admitted  the  signing  of  both 
bonds,  but  denied  that  they  were  delivered,  except  for 
examination.     He  further  alleged  that  he  signed  the  sec- 
ond bond  at  the  request  of  the  bank  on  the  understanding 
that  the  first  bond  was  not  to  be  used,  and  that  without 
his  knowledge  or  consent  the  bank  delivered  both  bonds 
to  plaintiff,  but  that  this  delivery  was  simply  to  enable 
plaintiff  to  select  one  of  them,  and  no  selection  had  been 
made.  Thome  denies  generally  the  execution  and  delivery 
of  the  bonds,  and,  as  an  affirmative  defense,  alleges  that  he 
signed  the  first  bond  conditionally  with  other  sureties, 
assiuning  liabilities  in  the  amount  set  opi)osite  their  re- 
spective names;  that  the  acceptance  of  said  bond   was 
refused  by  the  treasurer,  and  that  he  never  authorized 
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the  delivery  of  it;  further,  that  he  consented  to  execute 
the  second  bond  on  the  condition  that  the  sureties  thereon 
should  be  bound  in  the  full  sum  of  $76,000 ;  that  William 

Q.   Swalwell  and  Swalwell,  his  wife,  whose 

names  appeared  in  the  body  of  the  bond,  should  be  bound 
as  sureties  thereon  in  the  sum  of  $12,500 ;  and  that  it  was 
signed  with  the  express  understanding  and  agreement 
that  it  should  not  be  delivered  until  the  same  should  be 
signed  by  said  Swalwell  and  wife.  Gower's  answer  was 
identical  with  Thome's.  Beplies  to  the  affirmative  de- 
fenses were  tendered.  The  court  gave  judgment  upon 
the  first  bond  for  the  amount  qualified  in  by  the  different 
sureties  thereon,  but  held  that  the  second  bond  was  ille- 
gal and  void  for  the  reason  that  Swalwell  had  not  signed 
the  same.  Both  parties  have  appealed  from  the  judgment 
of  the  court;  the  appeal  of  Otis  Sprague  and  wife  having 
been  heretofore,  on  motion,  dismissed. 

The  defendants  maintain  that  the  second  bond  was 
void  for  the  reason  announced  by  the  court,  that  Swal- 
well and  his  wife,  sureties  in  the  body  of  the  bond,  and 
upon  whose  signing  they  reUed,  had  not  signed  the  bond, 
and  that  the  erasure  of  their  names  was  sufficient  notice 
to  put  the  treasurer  upon  inquiry;  that  the  first  bond 
was  void  and  of  no  effect  as  to  them  because  it  had  been 
rejected  by  the  treasurer;  and  that,  after  such  rejection, 
they  had  not  authorized  its  redelivery  to  the  treasurer. 
The  contention  of  the  treasurer  is  that  judgment  should 
have  been  given  against  the  sureties  on  both  the  bonds  in 
the  amount  justified  to  therein,  for  the  reason  that  both 
bonds  were  tendered  to  the  treasurer  as  security  for  the 
loan  and  were  accepted  as  such  by  him.  We  think  the 
court  erred  in  holding  the  second  bond  illegal.  It  is  un- 
doubtedly the  law  that,  if  parties  sign  a  bond  with  the  ex- 
press or  implied  agreement  that  it  is  to  be  signed  by  some- 
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body  eke,  and  they  rely  upon  the  signing  of  that  other 
person,  whose  name  appears  in  the  body  of  the  bond  and 
who  afterwards  fails  to  sign  the  bond,  they  will  be  exoner- 
ated, if  there  is  sufficient  on  the  face  of  the  bond  to  put 
the  obligee  of  the  bond  upon  inquiry.  But  that  case  does 
not  arise  hero.  While  that  issue  is  raised  by  the  answers 
of  Thome  and  Gower,  there  is  no  evidence  whatever  to 
sustain  it.  Thome  does  not  undertake  to  testify  to  any 
such  fact;  and  Nicol,  the  cashier  of  the  bank,  who  acted 
for  the  bank  nnd  for  Thome,  testifies  that  there  was  no 
such  understanding.  Thome,  it  must  be  remembered, 
was  one  of  the  trustees  and  vice  president  of  the  bank, 
which  had  no  president,  and  was  in  reality  the  president 
of  the  bank.  They  were  undertaking  to  get  this  loan  for 
the  benefit  of  the  bank,  and  Thome  must,  from  his  posi- 
tion, have  been  cognizant  of  the  circumstances  leading 
up  to  the  obtaining  of  the  loan.  Mr.  Xicol's  testimony 
was,  "We  all  naturally  signed  and  executed  the  bond, 
bv  reason  of  our  interest."  He  testifies  also  that  he  con- 
suited  with  Mr.  Thome  about  the  matter  and  told  him 
everything  that  it  was  necessary  for  him  to  know  in  the 
premises.  Gower,  it  is  stipulated,  would  have  testified  as 
did  Thome,  but  what  little  testimony  he  did  give  shows 
conclusively  that  he  did  not  rely  upon  the  signing  by 
Swalwell  or  any  one  else.  An  excerpt  from  his  testimony 
will  show  this  conclusively: 

"Well,  I  have  not  seen  this  bond  since  it  was  executed, 
until  this  moment,  and  it  has  rather  gone  out  of  my 
mind  lately.  I  can't  fix  any  dat,e  about  it.  I  recollect 
the  signing  of  it  perfectly,  but,  beyond  that,  I  don't  know 
whether  I  signed  before  or  after ;  I  can't  seem  to  think — 
there  were  two  bonds  and  both  were  signed  at  the  same 
place — ^both  of  them  have  got  the  same  number  of  names, 
and  at  this  distance  it  seems  to  be  a  matter — ^nothing  to 
fix  it  by,  you  know,  that  I  can  now  recall,  whether  I 
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aigned  my  name  after  the  other  names,  or  whether  they 
were  all  blanks,  all  but  my  name." 

And  in  conclixsion  he  says: 

^^I  can't  remember;  I  have  had  conversation  on  this 
matter  at  various  times,  on  this  Union  Savings  Bank  mat- 
ter, a  good  many  times,  with  Mr.  Thome  and  Mr.  Nicol 
and  Mr.  Bogle,  Judge  Crowley,  and  various  other  peo- 
ple,— ^Mr.  Reed  and  various  other  people, — and  I  can't 
say  who  it  was  presented  the  bond  to  me ;  I  do  not  know 
whether  it  was  Mr.  Thome  or  Mr.  Nicol,  or  both  of  them 
together,  but  I  know  I  signed  them,  but  the  matter  is 
not  distinct  enough  in  my  mind  to  be  able  to  testify  to  it." 

From  a  reading  of  the  whole  record,  we  have  no  doubt 
that  all  the  sureties  signed  just  as  Mr.  Glower  did,  simply 
because  they  were  asked  to,  to  obtain  the  loan  for  the 
bank,  and  that  the  reliance  upon  Swalwell  and  his  wife 
signing  was  an  afterthought,  suggested  after  the  action 
was  brought,  when  it  appeared  that  the  name  of  Swalwell 
had  been  erased;  for  Mr.  Thorne  testifies  that  he  did 
not  know  that  Swalwell  and  wife  had  not  signed  the  bond 
until  he  noticed  the  erasure  in  the  copy  of  the  complaint 
which  had  been  served  upon  him. 

Upon  the  question  of  the  validity  of  the  first  bond, 
it  is  insisted  that  Nicol  had  no  authority  from  the  sure  • 
des  to  redeliver,  or  to  deliver  again,  that  bond  to  the 
treasurer.  This  depends  entirely  upon  the  law  of  agency. 
It  is  insisted  by  counsel  for  appellant  Thorne,  in  his  brief, 
that,  Nicol's  agency  being  limited,  it  will  be  held  to  be 
more  restricted  than  the  power  of  a  general  agent.  That 
is  true,  without  question.  But  we  think  his  power  as  a 
special  agent  is  not  shown  by  the  testimony  in  this  case 
to  have  been  restricted  or  in  anv  manner  revoked.  The 
simple  fact  that  the  bond  was  not  accepted  by  the  treas- 
urer as  full  security  for  the  loan  does  not  constitute  a  rejec- 
tion of  the  bond,  and  even  if  it  had  been  rejected  absolutely 
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when  it  was  presented,  and  afterwards  the  agent  had 
delivered  it  to  Young  and  it  had  been  accepted,  the  de- 
livery would  have  been  the  act  of  the  sureties.     Niool 
was  not  the  agent  of  the  treasurer.    He  was  the  agent  of 
the  sureties.     The  interest  of  the  sureties  was  not  only 
not  identical  with  the  interest  of  the  treasurer,  but  it  was 
antagonistic  to  his  interest.    If  an  agent  is  empowered  by 
his  principal  to  make  a  contract  with  a  stranger,  and  in 
accordance  with  such  authority  the  agent  makes  the  offer 
agreed  upon  and  it  is  refused,  but  afterwards,  and  before 
the  authority  of  the  agent  is  revoked,  the  stranger  is 
again  approached  and  the  same  proposition  is  submitted 
to  him,  which  he  accepts,  it  cannot  be  pleaded  that  there 
was  want  of  authority  on  the  part  of  the  agent  to  enter 
into  a  contract.    Agency  does  not  rest  upon  so  frail  a  ten- 
ure ;  and  there  is  no  substantial  testimony  in  this  case  that 
Nicol  was  in  any  way  divested  of  his  authority  in  this 
matter.    He  was  absolutely  intrusted  with  the  business  in 
hand,  which  was  to  obtain  this  loan  and  to  furnish  such 
security  for  the  purpose  of  obtaining  it  as  was  required 
by  the  treasurer.    The  first  bond  was  a  complete  bond. 
It  was  good  for  all  it  purported  to  be  good  for ;  but  it  was 
thought  by  the  treasurer  not  to  be  sufficient,  not  because 
there  was  anything  wrong  with  the  bond  itself,  but  be- 
cause the  bondsmen  were  not  good  enough,  in  his  opinion, 
to  warrant  the  deposit.     Subsequently  the  same  objection 
was  raised  by  him  to  the  second  bond.     But,  taking  the 
two  together,  he  thought  that  he  would  be  amply  secured 
for  the  loan;  and  Mr.  IN'icol,  the  agent  of  these  parties 
who  had  execiited  both  of  these  bonds  and  placed  them 
in  his  care  for  the  purpose  of  obtaining  this  loan,  offered 
them  both  as  security,  to  satisfy  the  treasurer.      The 
treasurer  accepted  them  as  such,  and  the  contract  was 
complete.     It  must  be  borne  in  mind  that  the  first  bond 
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had  never  been  returned  to  the  sureties  and  had  never 
been  called  for  by  thenij,  but  had,  during  all  the  time 
of  these  negotiations,  been  left  in  the  hands  of  the  agent. 
These  bonds  are  complete  on  their  face.  The  sureties 
have  made  themselves  responsible  on  the  face  of  the  bonds 
for  the  amounts  set  opposite  their  names,  and  the  burden 
is  upon  them  to  show  that  they  were  not  delivered  to  the 
treasurer  for  the  purposes  for  which  they  purported  to  be 
delivered.  Having  signed,  executed,  and  delivered  these 
bonds,  and  having  signally  failed  to  show  any  reasons  why 
their  contract  should  not  be  enforced,  the  judgment  will 
be  reversed,  and  the  cause  remanded  with  instructions 
to  the  lower  court  to  enter  a  judgment  in  accordance  with 
the  prayer  of  the  complaint 

Beavis,  Fullerton  and  Anders,  JJ.,  concur. 


(No.  8671.     Decided  December  3,  1900.] 

Gbat^s    Harbor    Company,    Appellwnt,    v.    Chehaus 

County  et  al,.  Respondents. 

TAXATION — ^mPBOVBiaSNTS  ON  TIDE  LAND. 

Tide  lands  held  under  executory  contract  of  sale  from  the 
state  being  taxable  to  the  holder  under  the  statutes,  and  Laws 
1897*  p.  136,  8  2,  providing  that  Improvements  shall  be 
assessed  together  with  the  land  upon  which  they  are  located, 
and  not  separately,  a  dock,  or  wharf  and  warehouse,  located 
upon  tide  land  held  under  a  valid  existing  contract  of  purchase 
from  the  state  cannot  be  assessed  as  personal  property. 

Appeal  from  Superior  Court,  Chehalis  County. —  Hon. 
CuAKLES  W.  HoDGDON,  Judge.    Reversed. 

Sidney  Moor  Heath,  for  appellant. 

84—23  WA8B. 
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W,  H.  Abel,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — Suit  to  enjoin  the  collection  of  a  tax  levied 
in  the  year  1898  against  a  dock  or  wharf  and  warehouse 
situated  upon  tide  lands  held  by  plaintiff  (appel- 
lant) under  a  contract  of  purchase  from  the  state.  The 
dock  or  wharf  and  warehouse  were  placed  upon  the  tide 
lands  in  March,  1890.  The  contract  between  plaintiff 
and  the  state  was  made  on  the  8th  day  of  May,  1896. 
The  revenue  law  of  1897,  p.  136,  §2,  provides  for  the 
assessment  of  the  improvements  together  with  land,  and 
not  separately.  Counsel  for  respondents  contends  that  the 
assessment  of  the  dock  or  wharf  and  warehouse  as  pei^ 
sonal  property  is  authorized  by  §3,  p.  323,  Laws  of  1893, 
which  declares,  "Personal  property  for  the  purposes  of 
taxation  shall  be  construed  to  embrace  and  include  *  * 
*  all  improvements  upon  lands,  the  fee  of  which  is  still 
vested  in  the  United  States  or  in  the  state  of  Washington," 
and  in  support  of  such  construction  refers  to  the  case  of 
Percival  v.  Thurston  County,  14  Wash.  586  (45  Pac- 
159).  It  appears  that  in  that  case  no  contract  for  the 
purchase  of  the  tide  land  had  been  executed.  Application 
for  a  contract  had  been  made,  but  it  had  not  been  acted 
upon  by  the  board  of  land  commissioners  having  jurisdic- 
tion thereof.  In  the  same  statute,  however,  (p.  335,  §26) 
it  was  enacted:  "Property  held  under  a  contract  for  the 
purchase  thereof,  belonging  to  the  state,  coimty,  munici- 
pality, and  school  and  other  state  lands,  shall  be  consid- 
ered, for  all  purposes  of  taxation,  as  the  property  of  the 
person  so  holding  the  same."  Section  27  directs  the 
assessment  of  improvements  on  public  lands  as  personal 
property  until  the  settler  has  made  final  proof  and  cer- 
tificate is  issued,  and  thereafter  the  land  itself  most  be 
assessed. 
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In  the  case  of  Washington  Iron  Works  Co.  v.  King 
County,  20  Wash.  150  (54  Pac.  1004)^  §26  of  the  act  of 
1893,  supra,  was  under  consideration,  and  it  was  there 
adjudged  that  lands  held  under  contract  to  purchase  from 
the  state  are  considered  property  of  the  purchaser,  and  the 
lands  as  well  as  the  improveinents  thereon  are  subject 
to  taxation.    The  superior  court  found  that  the  plaintifE 
neglected  and  refused  to  list  the  dock  or  wharf  and  ware- 
house   for  taxation  as  personal  or  real  property.    Plain- 
tiS  requested  a  finding  that  the  wharf  and  warehouse  were 
assessed  as  personal  property,  and  not  as  improvements 
upon  real  property,  and  that,  at  the  time,  the  plaintiff 
had  an  executory  contract,  being  the  ordinary  tide-land 
contract,  for  the  purchase  of  the  tide  lands  upon  which 
the  wharf  and  warehouse  were  situated.    Some  testimony 
was  adduced  at  the  trial  tending  to  show  that  the  tide 
lands  included  in  plaintiff's  contract,  and  upon  which  the 
wharf  and  warehouse  were  situated,   were  assessed   to 
plaintiff.     The  record  shows  that  the  tide  lands  upon 
Trhich  the  wharf  and  warehouse  were  situated  were  in  the 
possession  of  plaintiff  under  a  valid  contract  of  purchase 
from  the  state.    It  is  apparent,  therefore,  that  the  dock 
and  warehouse  were  improvements  upon  the  tide  lands, 
and,  imder  thf  construction  of  the  revenue  law  given  in 
W€Lshington  Iron  Works  Co.  v.  King  County,  supra,  they 
should  have  been  included  in  the  assessment  of  the  tide 
lands.     This  showing  that  the  tide  lands  were  held  by 
plaintiff  under  a  valid  existing  contract  of  purchase  from 
the  state  is  sufficient  in  itself  to  point  out  the. method  of 
assessment  and  taxation,  and  that  the  listing  of  the  dock 
and  warehouse  separately  as  personal  property  was  im- 
proper.    It  would  be,  to  the  extent  of  the  assessment  of 
the  personal  property,  a  double  tax  upon  the  owner  of  the 
tide  lands,  which  is  not  in  the  contemplation  of  the  statute. 
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The  judgment  must  be  reversed,  with  direction  to  en- 
ter a  decree  enjoining  the  collection  of  the  tax  levied  upon 
the  dock  or  wharf  and  warehouse. 

DuNBAE,  C.  J.,  and  Fullbrton  and  Andebs,  JJ.,  con- 
cur. 


23  372 
35  106 
35   067  (No.  8591.    Decided  December  5,  1900.] 


M.  Watkinson  et  ux..  Respondents,  v.  Pat  McCoy  ei 

(d,.  Appellants. 

NAVIOABLB  WATKB8 — ^BOOIONO  LOOS — ^DAICAOBS. 

In  an  action  by  a  riparian  proprietor  along  the  banka  of  a 
navigable  or  floatable  stream  to  recover  damages  for  injnriea 
Incurred  through  the  act  of  the  defendants  In  obstructing  the 
stream  while  booming  logs,  so  as  to  cause  the  water  to  rise 
and  flood  his  lands,  it  is  unnecessary  to  allege  in  the  complaint 
that  the  injury  was  caused  by  the  negligence  or  want  of  care 
of  defendants,  since  it  is  immaterial  in  such  a  case  whether 
or  not  there  was  negligence  on  the  part  of  defendants. 

SAIIB — ^DEFENSES. 

In  an  action  for  damages  for  obstructing  a  river  with  logs,. 
and  for  an  injunction  to  restrain  the  further  commission  of 
such  acts,  it  is  not  a  defense  to  set  up  that  defendants  have 
expended  large  sums  in  improving  the  channel  of  the  river, 
and  have  better  adapted  it  for  the  drainage  of  the  adjoining 
lands,  since  beneflts  cannot  be  set  oft  in  such  a  case  agatmit 
damages  sustained. 

BAIOB — ^EVIDENCE. 

Where  the  rights  of  defendants  extend  only  to  rafting 
logs  down  a  river  and  not  to  booming  them,  evidence  of  wha« 
it  would  be  most  convenient  for  them  to  boom  them  is  Imnift* 
terial  in  an  action  to  enjoin  such  use. 

SAME — TSSWCnOV, 

Where  it  appears  that  the  injury  to  a  riparian  proprietor 
from  the  booming  of  logs  on  a  navigable  river  will  be  a  oon- 
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tinning    one,    the    court    is    warranted    in    controlling    audi 
improper  use  of  the  river  by  a  perpetual  injunction. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
Jesse  P.  Houseb,  Judge.    AflSrmed. 

E.  C.  Million,  for  appellants: 

The  public  right  of  floatage  and  the  private  right  of  the 
riparian  proprietor  must  each  be  exercised  with  due  con- 
sideration for  the  other,  and  any  injury  which  the  latter 
receives  in  consequence  of  a  proper  use  of  the  stream 
for  floatage  he  miist  submit  to  as  incident  to  his  situation 
upon  navigable  waters.  Bauman  v.  Pere  Marquette  Boom 
Co.,  33  N.  W.  538 ;  White  River  Log  &  Booming  Co.  v. 
Nelson,  45  Mich.  578  (8  N.  W.  909) ;  Field  v.  Apple 
River  Log-Driving  Co.,  31  N.  W.  17 ;  Hopkins  v.  Butte 
4&  M.  Commercial  Co.,  38  Pac.  817  (40  Am.  St.  Kep. 
438) ;  MiddLeton  v.  Flai  River  Booming  Co.,  27  Mich. 
533. 

The  court  exceeded  its  authority  in  attempting  to  con- 
trol perpetually  the  use  of  the  river  by  injunction.  An 
injunction  will  not  be  granted  in  aid  of  an  action  in  tres- 
pass, unless  it  appear  that  the  injuries  will  be  irreparable 
and  cannot  be  compensated  in  damages.  Waldron  v. 
Marsh,  5  Cal.  119;  Thorn  v.  Sweeney,  12  Nev.  251; 
Hoye  V.  Sweetman,  12  Pac.  504;  Bassett  v.  Salisbury 
Mfg.  Co.,  47  N.  H.  437  (82  Am.  Dec.  179). 

McBride  &  Joiner,  for  respondents : 

The  case  at  bar  does  not  present  a  single  trespass,  but 
numerous  trespasses,  and  a  condition  that  may  occur  at 
any  time  during  the  winter  season,  and  for  as  many  years 
as  logging  is  continued  upon  the  Samish  river.  The 
damage  is  not  merely  nominal,  but  irreparable,  as  it  en- 
dangers the  value  of  respondents'  premises  for  the  pur- 
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pose  of  farming.  The  following  cases  sustain  the  action 
of  the  lower  court  in  granting  a  perpetual  injunction: 
Haines  v.  Hall,  20  Pac.  831  (3  L.  E.  A.  609) ;  Meyer 
V.  Phillips,  97  jST.  Y.  490  (49  Am.  Rep.  538) ;  Stone  v. 
Roscommon  Lwmher  Co,,  26  N.  W.  216 ;  Sheldon  t\ 
Rockwell,  9  Wis.  167  (76  Am.  Dec.  265) ;  Ackerman  v. 
Horicon  Iron  Mfg.  Co.  16  Wis.  151 ;  Wilmington  )rVater 
Power  Co.  v.  Evans,  46  N".  E.  1083 ;  Town  of  Hardinsburg, 
V.  Cravens,  47  N".  E.  153 ;  Coalter  v.  Hunter,  15  Am.  T>ee. 
726 ;  Society  v.  Morris  Canal  &  B.  Co.,  21  Am.  Dec.  41. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  C.J. — This  was  an  action  in  the  superior 
court  of  Skagit  county,  brought  by  respondents  to  recover 
damages  from  appellants  on  account  of  using  the  Sainish 
river  for  storing  and  holding  logs,  and  asking  a  permanent 
injunction  against  the  future  use  of  the  river  for  storing 
and  holding  logs.  Eespondents  recovered  judgment  for 
$175  damages  and  obtained  an  injunction  prohibiting 
the  use  of  the  Samish  river  for  holding,  handling,  assort- 
ing, or  booming  logs.  A  demurrer  was  interposed  to  the 
complaint  for  the  reajaon  that  it  failed  to  allege  that  the 
injury  was  caused  by  negligence  or  want  of  care  on  the 
part  of  appellants.  The  demurrer  was  overruled,  and 
the  order  of  the  court  overruling  the  demurrer  is  made 
the  first  assignment  of  error  by  appellants. 

The  complaint  alleged  that  appellants  allowed  logs  to 
accumulate  and  remain  in  large  quantities,  thereby  form- 
ing a  jam  and  obstructing  the  river,  thus  causing  the 
water  to  rise  and  flood  their  lands,  wash  away  their  dikes, 
and  damage  them.  We  think  this  was  a  sufficient  allega- 
tion. We  are  not  able  to  see  that  the  cases  cited  by  appel- 
lants are  in  point.  They  simply  establish  the  doctrine 
that  the  public  may  use  navigable  or  floatable  streams  for 
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rafting  or  flonting  logs,  and  the  law  is  that  if^  without 
negligence  or  want  of  proper  care  on  the  part  of  per- 
sons floating  logs  in  such  streams,  damage  is  sustained, 
there  can  be  no  recovery.  But  we  think  that  all  the  au- 
thorities agree  that  the  right  to  float  logs  down  a  stream 
does  not  carry  with  it  the  right  to  boom  logs  in  said 
stream,  or  to  obstruct  it  in  any  way  so  that  it  wiU  either 
interfere  with  the  rights  of  other  navigators  or  cause 
damage  to  the  riparian  proprietors.  The  appellants,  then, 
having  been  engaged  in  a  business  which  they  had  no  legal 
right  to  engage  in,  viz.,  obstructing  the  stream  by  boom- 
ing and  rafting  logs,  are  responsible  to  the  riparian  own- 
ers for  such  damages  as  accrue  from  such  illegal  acts, 
whether  the  appellants  were  guilty  of  negligence  or  not. 
Hence  it  is  not  necessary  to  allege  negligence  or  want  of 
care  in  the  complaint.  The  cases  cited  by  respondents 
on  this  proposition  are  exactly  in  point.  In  Weaver  v, 
Mississippi  &  R.  R.  Boom  Oo,,  28  Minn.  534  (11  K  W. 
114),  it  was  held  that  the  action  of  a  party  in  boom- 
ing logs  in  a  river  where  damages  accrued  impaired  the 
usefulness  of  the  land  of  the  riparian  owner,  and  constitut- 
ed a  taking  of  the  property  and  not  a  mere  consequential 
injury;  that  the  defendant  had  no  right  to  take  plain- 
tifiPs  property  without  his  consent,  without  first  paying 
compensation  therefor ;  and  that,  not  having  paid  plaintiff 
compensation,  the  fact  that  defendant  had  constructed 
and  maintained  its  booms  with  proper  care  and  skill 
would  be  no  defense  to  an  action  by  the  land  owner  for 
the  injury  to  the  property.  In  Hueston  v.  Mississippi 
<&  R.  R.  Boom  Co.,  76  Minn.  251  (79  K  W.  92),  where 
certain  works  erected  and  maintained  by  the  defendant 
in  the  Mississippi  river  caused  a  log  jam  which  raised  the 
water  of  the  river  so  as  to  overflow  and  damage  the  plain- 
tiff's premises,  it  was  held  that  the  ground  of  defendant's 
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liability  was,  not  that  it  was  negligent  in  the  construction 
or  operation  of  its  works,  but  that  it  had  no  right  to  thus 
injure  or  take  the  plaintiffs  property  without  first  ac- 
quiring the  right  by  purchase  or  condemnation.  In  Lot- 
man  v.  Benson,  8  Mich.  18  (77  Am.  Dec.  435),  the  rule 
was  announced  that  the  right  to  raft  logs  down  a  stream 
did  not  involve  the  right  of  booming  them  upon  private 
property  for  safe  keeping  and  storage.  The  rights  and 
responsibilities  of  drivers  of  logs  on  navigable  rivers  is 
discussed  at  great  length  and  with  great  logical  clearness 
by  Judge  Chbistiancy  of  the  supreme  court  of  Michi- 
gan in  Grand  Rapids  Booming  Co.  v.  Jarvis,  30  Mich. 
308,  where  it  was  held  that  persons  exercising  the  public 
right  of  navigating  a  stream  by  running  logs  down  it, 
or  collecting,  dividing,  and  storing  them,  are  bound  to 
do  it  with  due  regard  to  the  concurrent  rights  of  riparian 
owners  to  the  use  of  their  lands ;  and  they  cannot,  for  the 
sake  of  rendering  the  business  of  thus  navigating  the 
stream  more  safe,  convenient,  and  profitable  to  them- 
selves, raise  the  water  so  as  to  flow  the  lands  of  such  own- 
ers, and  damage  thus  caused  to  the  lands  of  the  riparian 
proprietors  cannot  be  treated  as  consequential  merely, 
and  damnum  ahsque  injuria.  To  the  same  effect  is  Rog- 
ers V.  Coal  River  Boom  &  Driving  Co.,  41  W.  Va.  593 
(23  S.  E.  919),  and  Wooden  v.  ML  Pleasant  Lumber  S 
Mfg.  Co.,  106  Mich.  412  (64  K  W.  329). 

The  appellants  offered  an  affirmative  defense  to  the 
effect  that  they  had  expended  a  large  amount  of  money 
in  straightening  the  channel,  removing  snags,  and  other- 
wise improving  the  river,  making  it  navigable  and  fit  for 
floating  logs ;  that  by  so  doing  they  had  greatly  improved 
and  increased  the  drainage  of  the  adjoining  lands;  that 
thev  had  thousands  of  dollars  invested  in  timber  lands 
and  apparatus  for  logging  the  same;  and  that  by  using 
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said  river  for  floating  1(^  the  same  would  be  more  val- 
uable for  drainage.  To  this  affirmative  defense  the  re- 
spondents interposed  a  demurrer^  which  was  sustained, 
and  the  court's  action  in  so  doing  constitutes  the  second 
alleged  error.  No  aujliorities  are  cited  by  appellants  in 
support  of  this  contention,  nor  do  we  think  any  can  be 
found.  The  fact  that  the  appellants  may  have  expended 
many  thousand  dollars  in  the  clearing  of  this  river  would 
be  of  little  consolation  to  the  respondents,  if  the  appel- 
lants were  allowed  to  damage  or  destroy  the  lands  of  the 
respondents  by  choking  the  river  with  booms  of  logs.  In 
this  state,  where  the  right  of  eminent  domain  is  avail- 
able, benefits  cannot  be  urged  and  set  off  against  damages 
sustained. 

The  third  alleged  error  is  that  upon  the  trial  appel- 
lants filed  an  amended  answer  containing  an  affirmative 
defense  in  which  it  was  alleged  that,  if  any  damage  was 
sufiFered  by  respondents,  it  was  caused  through  no  fault 
or  negligence  of  appellants,  but  while  they  were  usii\g 
ordinary  care,  diligence,  and  skill  in  handling  the  logs. 
In  response  to  a  motion  of  the  respondents,  this  defense 
was  stricken,  for  the  reason  that  the  same  was  irrelevant 
and  redundant.  What  has  been  said  under  the  first  assign- 
ment of  error  in  relation  to  the  sufficiency  of  the  com- 
plaint applies  to  this  assignment  The  motion  was  prop- 
erly sustained. 

The  fourth  all^ation  of  error  is  an  objection  to  the 
fifth  finding  of  fact,  which  was  to  the  effect  that  the  re- 
spondents sustained  damages  to  the  amount  of  $175.  We 
think  there  was  sufficient  testimony  to  sustain  this  finding. 
The  fifth  allegation  is  that  the  court  erred  in  holding 
appellants  liable  for  any  damages  which  respondents  sus- 
tained. This  assignment  is  covered  by  what  has  been  said 
ruider  the  first  and  second  assignments  of  error. 
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The  sixth  aseignment  is  that  the  court  erred  in  refus- 
ing to  permit  the  appellants  to  show  that  the  logs  could 
not  be  handled,  sorted,  and  boomed  below  the  draw 
bridge.  It  is  contended  that,  if  this  is  true,  the  loggers 
should  have  the  use  of  the  river,  and,  if  the  riparian  owner 
is  thereby  inconvenienced,  it  is  his  misfortune  in  own- 
ing  property  along  such  stream,  and  is  a  damage  incident 
to  such  property.  We  think  this  testimony  was  properly 
excluded.  If,  as  we  have  seen,  the  rights  of  the  appellants 
extended  only  to  rafting  logs  down  the  river,  it 
would  make  no  difference  whether  or  not  it  was  inconven- 
ient for  them  to  raft  below  the  draw  bridge,  and  the  ob- 
jection is  aptly  met  by  counsel  for  respondents  in  his 
brief,  when  he  uses  the  argument  of  counsel  for  appel- 
lants in  the  following  language: 

''If  that  condition  is  true,  and  there  is  no  other  place 
in  the  Samish  river  where  logs  can  be  boomed,  etc.,  with- 
out injury  to  the  property  of  riparian  owners,  and  by 
reason  of  such  condition  lowers  are  put  to  some  inconven- 
ience and  expense  in  constructing  a  place  for  handling  and 
booming  their  logs,  then,  to  use  the  expression  of  counsel, 
it  is  their  misfortune  in  choosing  a  location,  as  the  incon- 
venience and  expense  are  incidents  to  logging  upon  the 
Samish  river." 

The  seventli  allegation  of  error  is  substantially  the 
same  as  the  third. 

The  eighth  allegation  is  that  the  court  exceeded  its 
authority  in  attempting  to  control  the  use  of  the  river  per- 
petually by  injunction.'  ITnder  all  the  circumstance^  as 
shown  by  the  testimony  of  this  case,  we  think  the  damages 
were  Such  that  a  perpetual  injunction  was  necessary  to 
protect  the  rights  of  the  respondents. 

The  last  assignment  of  error,  and  the  one  which  the  ap- 
pellants urge  most  strenuously,  is  that  finding  Xo.  9, 
which  is  to  the  effect  that,  if  the  appellants  are  permitted 
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to  use  the  Samish  river  at  any  place  betweeen  certain 
points  mentioned;  such  use  of  such  portion  of  the  river  will 
interfere  with  the  drainage  of  respondents'  land  to  their 
injury,  from  which  finding  the  court  concludes  as  a  propo- 
sition of  law  that  respondents  are  entitled  to  oerpetual 
injimctive  relief,  is  not  sustained  by  the  tjestimony.  It 
would  be  profitless  to  go  into  an  analysis  of  the  testimony. 
It  is  sufficient  to  say  that  we  have  examined  the  record, 
and,  in  our  judgment,  the  testimony  amply  sustains  the 
finding  made  by  the  court. 

No  error  appearing  of  record,  the  judgment  will  be 
affirmed. 

Keavis,  Fui.i-ebton,  Andbbs  and  White,  JJ.,  concur. 


[No.  8478.     Decided  December  6,  1900.] 

ZsBviAH  B.  Dane,  Respondent,  v.  Melissa  K.  Daniel 

et  (U.,  Appellants. 

MOBTOAGBS — ^FOBXGLOBtTBB. 

tliider  the  laws  of  this  state,  a  mortgage  upon  realty  cre- 
ates merely  a  lien  thereon  and  does  not  pass  title  thereto, 
eitber  before-  or  after  condition  broken;  and  hence  a  suit  in 
strict  foreclosure,  where  the  mortgagee  is  proceeding  against 
tbe  owner  of  the  fee,  whether  such  owner  be  the  mortgagor  or 
a  subsequent  purchaser  from  him,  is  unauthorized  either  by 
tlie  statute,  or  by  the  nature  of  a  mortgage  under  the  statute. 

8LAJCB— COlOnTNITT  PBOPEBTT — ^PABTIBS. 

In  an  action  to  foreclose  a  mortgage  upon  community  real 
property,  both  husband  and  wife  are  necessary  party  defend- 
ants, although  the  record  title  to  the  premises  may  be  in  the 
name  of  but  one  of  the  spouses. 
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ESTOPPEI^^OMMUNITY  PBOPERTY  IN   NAME  OF   ONE  BPOUBB — ^FAIL- 
URE  OF   OTHER  TO   FILE   CLAIM. 

The  failure  of  one  spouse  to  file  in  the  office  of  the  county 
auditor  an  instrument  setting  up  his  or  her  claim  in  com- 
munity property  held  in  the  name  of  the  other  spouse,  as  pro- 
vided by  Bal.  Code,  §  4545,  does  not  estop  such  spouse  from 
claiming  an  interest  therein,  except  as  against  such  bona  fide 
purchasers  as  purchase  without  knowledge  of  the  existence  of 
the  marriage  relation,  or  who  could  not,  by  the  exercise  of 
reasonable   diligence,  have  obtained   such  knowledge. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leander  H.  Pbather,  Judge.    Eeversed. 

R.  L,  Edmiston  and  A,  E,  Gallagher,  for  appellants. 

Domer  &  Estep  and  Happy,  Hindman  &  Langford,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,J. — The  respondent,  in  her  complaint,  al- 
leged :  That  on  November  15,  1890,  George  E.  Spoor  and 
Bella  H.  Spofjr,  his  wife,  being  then  the  owners  of  cer- 
tain real  property  situated  in  the  county  of  Spokane, 
mortgaged  the  same  to  the  Lombard  Investment  Company 
to  secure  the  payment  of  their  certain  joint  and  several 
negotiable  real  estate  first  mortgage  coupon  bond  for  the 
smn  of  $5,000  and  interest,  given  by  them  to  evidence 
a  loan  made  to  them  on  that  day  by  the  Lombard  Invest- 
ment Company;  that  on  the  29th  day  of  ^November,  1890, 
the  said  Lombard  Investment  Company  sold  the  bond  and 
assigned  the  mortgage  to  the  respondent;  that  Spoor  and 
wife  defaulted  in  the  payment  of  the  principal  and  inter- 
est due  on  tho  bond,  and  that  on  the  27th  day  of  April, 
1897,  the  respondent  began  a  suit  in  the  superior  court 
of  Spokane  county  to  foreclose  the  mortgage,  making  |>ar- 
ties  defendants,  among  others,  one  P.  M.  Daniel  and  one 
Lelia  A.  Dyer;  that  such  proceedings  were  had  in  such 
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foreclosure  suit  as  to  result  in  a  foreclosure  of  the  mort- 
gage and  the  sale  of  the  mortgaged  premises  to  the  plain- 
tiff, which  sale  was  afterward  in  all  respects  duly -con- 
firmed by  the  court.  The  complaint  then  continues  as 
follows : 

^'6.  That  under  said  foreclosure  and  sale  and  the  said 
certificate  of  sale  from  the  said  sheriff,  executed  in  pur- 
suance of  said  judgment,  the  plaintiff  entered  into  posses- 
sion of  said  mortgaged  premises,  and  the  receipts  of  the 
rents  and  profits  thereof,  and  has  since  continued,  and  still 
is,  in  possession  thereof.  That  she  then  believed  she  had 
acquired  under  said  foreclosure,  a  perfect  title  to  the  said 
mortgaged  premises,  free  from  all  liens  and  incumbrances 
and  rights  of  redemption  other  than  the  statutes  of  the 
state  of  Washington  would  give  said  defendants ;  but  that 
she  has  since  been  informed  and  believes  that  the  defend- 
ants, Melissa  K.  Daniel  and  E.  J.  Dyer,  have,  or  claim  to 
have,  an  interest  in  and  to  the  said  premises  by  virtue 
of  the  said  Melissa  K.  Daniel  claiming  to  be  the  wife  of 
the  said  P.  M.  Daniel,  and  E.  J.  Dyer  claiming  to  be  the 
husband  of  the  said  Lelia  A.  Dyer,  which  rights,  if  any, 
are  inferior  and  subsequent  to  the  lien  of  the  mortgage 
under  which  said  foreclosure  sale  was  made,  the  said  P. 
M.  Daniel  and  Lelia  A.  Dyer  being  grantees  of  the  said 
premises  from  the  said  Spoors,  subsequent  to  the  execu- 
tion of  the  mortgage  aforesaid  to  the  Lombard  Investment 
Company. 

"7.  This  plaintiff  was  already  the  owner  of  the  said 
mortgage  under  which  said  sale  was  had,  and  she  is 
advised  that  by  the  said  sale  she  has  acquired  the  rights 
which  the  Anglo-American  Land  Mortgage  and  Agency 
Company,  Henry  Hardy,  P.  M.  Daniel,  Lelia  A.  Dyer, 
and  Powers  Dry  Goods  Company,  who  were  defendants 
in  said  action,  had  to  redeem  from  the  mortgage  held  or 
claimed  by  the  plaintiff,  other  than  the  statutory  rights 
given  defendants  to  redeem  the  premises  from  iJie  fore- 
closure sale. 

"8.  That  the  amount  which  was  due  and  owing  to  the 
plaintiff  in  said  action  on  the  said  mortgage,  at  the  time 
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of  the  entry  of  said  decree  of  forecloBure  and  sale,  exclu- 
sive of  the  costs  and  expense  of  said  action  and  of  said 
sale  was  the  sum  of  $5,960.66,  and  interest  thereon  from 
the  11th  day  of  January,  1898,  no  part  of  which  has  been 
paid,  except  as  it  was  paid  by  the  proceeds  of  said  sale, 
under  which  this  plaintiff  claims. 

'*9.  That  the  rents  and  profits  received  by  this  plain- 
tiff from  said  premises  have  not  been  so  great  in  amount 
as  the  annual  interest  on  said  mortgage,  under  which  said 
foreclosure  was  had,  and  have  not  amounted  to  more  than 
the  sum  of  $175 ;  that  the  plaintiff  claims  that  the  amounts 
paid  by  her  for  taxes,  repairs,  and  so-forth,  should  be 
allowed  to  her,  and  added  to  the  said  mortgage  and  inter- 
est thereon ;  and  that  there  is  now  due  and  owing  to  her 
thereon,  the  sum  of  $6,350.    - 

"10.  That  the  plaintiff  has  applied  to  said  defend- 
ants, Melissa  K.  Daniel  and  E.  J.  Dyer,  and  requested 
them  to  pay  the  plaintiff  the  said  simi  so  due  on  the  said 
mortgage  held  by  the  plaintiff,  or  to  come  to  an  account- 
ing with  her  tliereon,  and,  after  the  proper  charges  and 
credits,  to  pay  to  said  plaintiff  what  should  appear  to  be 
due  her  on  said  mortgage,  or,  in  default  thereof,  to  release 
their  rights  and  equity  of  redemption  in  said  mortgaged 
premises;  but  that  the  said  defendants  have  hitherto 
refused,  and  still  refuse  so  to  do,  or  to  comply  with  any 
part  of  plaintiff's  request. 

"11.  The  plaintiff  further  says  that  the  said  premises 
are  not  near  the  equal  in  value  to  the  amount  due  this 
plaintiff  under  said  mortgage,  the  said  premises  not  ex- 
ceeding in  value  the  sum  of  $4,500. 

Wherefore  the  plaintiff  demands  judgment  that  an 
account  may  be  taken  of  what  is  due  and  owing  to  the 
plaintiff  for  principal  and  interest  on  said  mortgage,  and 
that  an  account  may  also  be  taken  of  the  rents  and  prof- 
its of  the  said  moi'tgaged  premises  which  have  been  re- 
ceived by  the  plaintiff,  and  also  of  the  expenditures  of  tho 
plaintiff  for  repairs,  taxes,  and  so-forth;  that  the  said 
defendants  pay  to  this  plaintiff  what  may  be  due  her  on 
taking  the  said  account  with  the  costs  of  this  action,  within 
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a  time  to  be  appointed  by  the  court  for  that  purpose,  or, 
in  default  thereof,  that  the  said  defendants  and  all  persons 
claiming  under  them,  be  absolutely  barred  and  foreclosed 
of  and  from  all  right,  title,  and  equity  of  redemption  in 
and  to  the  said  mortgaged  premises,  and  each  and  every 
part  thereof;  and  that  the  plaintiff  have  such  other  and 
further  relief  as  in  the  premises  may  be  just  and  equit- 
able." 

The  appellants  appeared  separately,  and  demurred  to 
the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  On  their  demur- 
rers being  overruled,  they  answered  separately.  The 
answers  were,  in  substance,  the  same,  and  admitted  the 
execution  of  the  mortgage,  the  proceedings  taken  to  fore- 
close the  same,  and  that  P.  M.  Daniel  and  Lelia  A.  Dyer 
were  grantees  of  the  Spoors.  They  denied  there  was  any- 
thing due  or  owing  on  the  mortgage,  the  allegation  of 
want  of  knowledge  on  the  part  of  respondent  of  their 
interest  in  the  property,  and  all  of  the  allegations  con- 
tained in  paragraphs  9  and  11  of  the  complaint  They 
then  pleaded  affirmatively  the  foreclosure  proceeding^  had 
by  respondent,  averring  that  the  mortgage  indebtedness 
was  satisfied  thereby,  and  that  such  satisfaction  was 
entered  by  respondent  on  the  records  of  the  court.  Fur- 
ther answering,  they  alleged  that  Melissa  K.  Daniel  was 
the  wife  of  P.  M.  Daniel,  and  that  E.  J.  Dyer  was  the  hus- 
band of  Lelia  A.  Dyer ;  that  all  that  part  of  the  mortgaged 
property  conveyed  by  the  Spoors  to  P.  M.  Daniel  became 
and  now  is  the  community  property  of  himself  and  wife ; 
that  all  that  part  of  the  property  conveyed  by  the  Spoors 
to  Lelia  A.  Dyer  became  and  now  is  the  community  prop- 
erty of  herself  and  husband; — all  of  which  was  well 
known  to  the  respondent  and  her  attorney  at  the  time 
the  foreclosure  proceedings  were  had.     The  court  sus- 
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tained  a  general  demurrer  to  the  new  matter  contained  in 
the  answers,  and  thereafter  a  trial  was  had  on  the  issues 
made  by  the  denials  to  the  allegations  of  the  complaint 
The  evidence  introduced  at  the  trial  was  very  meagre. 
Two  witnesses  testified  as  to  the  marketable  and  rental 
value  of  the  mortgaged  premises,  and  the  attorney  for 
respondent  as  to  the  reason  why  the  appellants  were  not 
made  parties  to  the  original  foreclosure  suit.  His  tes- 
timony we  quote  in  full: 

"Q.  Mr.  Domer,  were  you  the  attorney  for  plaintiff 
in  the  original  foreclosure  proceedings  on  the  mortgage 
referred  to  in  this  action? 

A.     Yes,  I  was. 

Q.  You  may  state  to  the  court  why  Melissa  K.  Dan- 
iel and  E.  J.  Dyer  were  not  made  parties  to  that  acticHi. 

A.  The  plaintiff  furnished  me  an  abstract  of  the  title 
to  the  property,  and  their  names  did  not  occur  as  ever 
having  any  interest  in  the  property.  The  names  of  P. 
M.  Daniel  and  Lelia  A.  Dyei"  appearing  as  subsequent 
grantees  of  the  mortgagors,  and  relying  upon  the  abstract, 
I  did  not  make  these  parties  to  that  action. 

Q.  Did  you  know  at  the  time  that  P.  M.  Daniel  was  a 
married  man,  or  that  Lelia  A.  Dyer  was  a  married 
woman  ? 

A.     No,  I  did  not. 

Q.     When  did  you  learn  that  they  were  married  ? 

A.  About  the  time  of  the  sale  under  the  first  foreclo- 
sure. 

Q.  Was  there  any  notice  of  record  from  Melissa  IL 
Daniel  or  E.  J.  Dyer  claiming  any  community  interest 
in  this  property  ? 

A.     Noy  there  was  not. 

Q.  Mr.  Doraer,  you  were  familiar,  were  you  not,  with 
the  statute  of  this  state  requiring  wives  who  claimed  a 
community  interest  in  real  estate,  to  place  on  record  a  dec- 
laration to  that  effect  ? 

A.     Yes,  sir. 
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CS08S    EXAMINATION 

Q.  Mr.  Domer,  did  the  abstract  of  said  property 
which  you  examined  show  that  Mr.  P.  M.  Daniel  was  a 
single  man  t 

A.     No,  it  did  not. 

Q.  Did  you  make  any  effort  or  inquiry  at  all  other 
than  examining  said  abstract  to  ascertain  if  P.  M.  Daniel 
was  a  married  man,  or  that  Lelia  A.  Dyer  was  a  married 
woman  ? 

A.  No,  I  did  not,  except  to  see  that  no  notice  of  claims 
of  a  community  interest  in  the  property  dtjscribed  in  the 
complaint  had  been  filed  with  the  county  auditor  of  Spo- 
kane county. 

Q.  You  expected  and  jrelied  upon  said  abstract  to 
show  whether  or  not  such  a  community  claim  had  been 
filed,  did  you  not? 

A.     Yes,  sir;  I  did." 

One  witness  was  sworn  on  the  part  of  the  appellants, 
who  testified  as  follows: 

^^I  have  known  defendants  Melissa  K.  Daniel  and  her 
husband,  P.  M.  Daniel,  for  about  nine  years.  They  piur- 
chased  the  property  (Jescribed  in  the  complaint  herein  in 
1890,  for  about  fourteen  thousand  dollars.  They  occu- 
pied the  same  as  a  family  residence  during  the  years 
1890,  1891  and  1892.  Since  1892  I  have  acted  as  agent 
and  attorney  for  them,  and  know  that  they  are  now,  and 
during  the  ten  years  last  past,  have  resided  together  as 
husband  and  wife.  That  the  house  on  said  property  cost 
about  nine  thousand  dollars  and  that  it  is  now  reasonably 
worth  seven  thousand  dollars,  judging  from  sales  recently 
made  in  this  city;  that  the  records  in  the  auditor's  office 
in  Spokane  county  show  various  transfers  of  property 
made  by  P.  M.  Daniel  and  Melissa  K.  Daniel,  his  wife; 
that  up  to  and  sometime  before  the  commencement  of  the 
first  suit  of  foreclosure,  I  was  renting  the  house  on  this 
propeftty  for  forty  dollars  per  month,  net ;  that  rents  are 
higher  now  than,  they  were  then ;  that,  after  the  said  suit 
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was  entered,  there  was  change  of  tenants,  and,  owing  to 
the  pending  suit,  I  was  unable  to  rent  the  house  for  more 
than  thirty  dollars  per  month,  net,  which  obtained  until 
tenant  vacated  because  of  being  disturbed  by  the  agents 
of  plaintiff  herein,  in  March.  That  defendant  E.  J.  Dyer 
and  the  said  Lelia  A.  Dyer  are  husband  and  wife,  and  for 
ten  years  last  past  have  resided  together  as  such  in  the 
city  and  county  of  Spokane,  Washington ;  that  said  prop- 
erly is,  and  for  long  prior  to  said  attempted  foreclosure 
was,  the  community  property  of  P.  M.  Daniel  and  Me- 
lissa K.  Daniel,  to-wit:  lots  1  and  2,  block  59  of  Second 
addition  to  Railroad  addition,  and  the  west  half  of  lot  3, 
block  59,  Second  addition  to  Kailroad  addition,  is  and 
was  community  property  of  E.  J.  Dyer  and  Lelia  A. 
Dyer. 

That  P.  M.  Daniel  and  Melissa  K.  Daniel  are  not  red- 
dents  of  Spokane,  nor  of  the  state  of  Washington^  but 
now  reside  and  have  for  a  number  of  years  prior  to  the 
former  foreclosure  suit,  at  Los  Angeles,  California." 

The  court  thereupon  maie  findings  of  fact  and  conclu- 
sions of  law,  holding  that  by  the  original  foreclosure  suit 
and  the  sale  thereunder  the  respondent  acquired  all  the 
rights  the  defendants  in  that  action  had  in  the  premises 
described  in  the  mortgage,  except  the  statutory  right  to  re- 
deem from  the  foreclosure  sale;  that  the  omission  of  the 
appellants  from  the  original  foreclosure  suit  was  an 
"excusable  mistake  and  n^lect"  on  the  part  of  the  re- 
spondent's attorney,  and  that  the  respondent  was  entitled 
to  a  decree  requiring  the  appellants  to  redeem  the  prentuaes 
from  the  lien  of  the  mortgage  within  one  year  by  paying 
the  plaintiff  the  stmi  of  $6,450  and  the  costs  of  this  pro- 
ceeding; and  'Hhat,  in  case  of  their  failure  so  to  do,  that 
they,  and  each  of  them,  and  all  persons  claiming  under 
them  or  either  of  them,  shall  be  forever  barred  and  fore- 
closed of  all  right,  title,  or  interest  in  said  premises  or  any 

part  thereof,^'  and  entered  a  decree  in  accordance  there- 
with. 
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Under  the  statutes  of  this  state  a  mortgage  of  real  prop- 
erty does  not  convey  to  the  mortgagee  the  title  to  the  mort- 
gaged premises,  either  before  or  after  condition  broken. 
A  mortgage  is  a  lien  simply,  a  mere  security  for  the  pay- 
ment of  money,  and  is  satisfied  and  extinguished  by  the 
payment  of  the  money  for  which  it  is  given  as  security  at 
any  time  before  the  sale  of  the  mortgaged  premises  under 
a  judgment  or  decree  of  foreclosure.    After  condition  bro- 
ken, the  statutes  confer  on  the  mortgagee  the  right  to  have 
the  amount  due  him  by  reason  of  the  broken  condition 
determined  by  a  judgment  or  decree  of  a  court,  the  mort- 
gage foreclosed,  and  the  mortgaged  property  sold  at  public 
auction,  and  the  proceeds  of  the  sale  applied  in  satisfaction 
of  the  amount  found  due.     As  the  legal  title  does  not 
pass  by  the  execution  of  a  mortgage,  there  can  be  no  such 
thing  as  an  ,equity  of  redemption  in  a  mortgagor,  or  a  sub- 
sequent grantee  of  a  mortgagor,  as  that  phrase  is  under- 
:stood  and  defined  by  the  courts  in  those  jurisdictions 
where  a  mortgage  is  held  to  convey  the  legal  title  to  the 
mortgaged  premises.    Here  the  right  to  redeem  is  a  statu- 
tory right,  arising  by  virtue  of  the  statute  at  the  time  of 
the  sale,  and  expiring  at  the  end  of  the  statutory  period. 
No  suit  or  other  proceeding  is  necessary  to  cut  it  off.    The 
power  which  created  it  fixed  its  limitation,  and  beyond 
that  it  cannot  extend.  Hardy  v.  Herriott,  11  Wash.  460 
^39  Pac.  958) ;  Rays  v.  Merchants^  National  Bank,  14 
Wash.  192  (44  Pac.  137).    As  was  said  by  Mr.  Justice 
TuRNEB  in  Parker  v.  Dacres,  2  Wash.  T.  439  (7  Pac. 
893): 

''The  proceeding  to  foreclose  such  a  mortgage  is  entirely 
different  from  that  to  foreclose  the  equity  of  redemption, 
^which,  to  meet  the  hardships  of  the  common  law  concep- 
tion of  a  mortgage,  was  a  creation  of  the  courts  of  equity. 
Under  our  theory  of  a  mortgage,  there  is  no  such  thing 
33  an  equity  of  redemption  in  the  mortgagor.     The  legal 
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title  has  never  passed  from  him.  The  equity  is  in  the 
mortgagee,  and  consists  in  his  right  to  have  the  mortgaged 
property  sold  to  secure  the  payment  of  the  mortgage  debt.'^ 

This  being  so,  a  suit  in  strict  foreclosure,  where  the  mort- 
gagee is  proceeding  against  the  owner  of  the  fee,  whether 
such  owner  be  the  mortgagor  or  a  subsequent  purchaser  of 
the  mortgagor,  is  unauthorized  and  unwarranted  either  hj 
the  statute,  or  the  nature  of  a  mortgage  under  the  statute. 
While  a  strict  foreclosure  may  be  the  natural  remedy 
where  a  mortgage  is  regarded  as  a  conditional  sale  of  the 
land  mortgaged,  it  has  no  place  xmder  a  system  like  ours^ 
where  the  title  remains  in  the  mortgagor,  and  the  mortga* 
gee  has  only  a  lien.  Stevens  v.  Ferry,  48  Fed.  7.  Now, 
the  interests  of  the  appellants  in  the  lands  in  question  were 
those  of  owners  of  the  fee.  The  deed  of  the  Spoors  to 
P.  M.  Daniel  conveyed  the  legal  title  to  that  part  of  the 
land  described  therein  to  him  and  his  wife,  making  it  their 
community  property.  So,  likewise,  the  deed  to  Lelia  A. 
Dyer  made  the  property  described  in  it  the  community 
property  of  herself  and  husband.  The  appellants,  then, 
having  an  interest  in  the  property  as  owners,  could  not  be 
foreclosed  of  such  interests  by  a  proceeding  in  strict  fore* 
closure,  and  tlie  decree  entered  bv  the  trial  court  is  erro- 
neous  if  it  is  to  be  construed  as  passing  the  title  the  appel- 
lants had  in  the  mortgaged  property  to  the  respondent. 

The  principal  reliance  of  the  respcmdent,  however,  is 
upon  the  contention  that  the  title  of  the  appellants  pasaed 
by  the  original  foreclosure  proceedings  and  sale  thore- 
under,  leaving  in  them,  if  anything  more  than  their  stat- 
utory  right  to  redeem,  the  right  only  to  their  day  in  court 
to  contest  the  liability  of  the  property  to  be  sold  for  the 
satisfaction  of  the  mortgage  debt;  and,  she  argaes^  the 
present  suit  was  proper  as  giving  them  their  day  in  ccMait 
and  the  opportunity  to  make  such  contest.    In  other  words^ 
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the  oontention  is  that  both  of  the  spouses  are  not  necessary 
parties  to  a  suit  brought  to  foreclose  a  mortga^  covering 
their  community  real  property.  While  the  precise  ques- 
tion here  suggested  seems  not  to  have  been  determined  by 
this  court,  the  principle  involved  has  received  frequent 
consideration.  Littell  A  Smythe  Mfg.  Co.  v.  Miller,  3 
Wash.  480  (28  Pac.  1035),  was  a  suit  brought  to  fore- 
close a  mechanic's  lien  upon  community  real  property. 
The  contract  for  the  improvement  out  of  which  the  lien 
arose  was  made  by  the  husband,  and  he  was  made  the 
sole  defendant  in  the  proceeding  brought  to  foreclose  the 
lien.  It  was  objected  that  the  suit  could  not  be  main- 
tained because  of  the  non-joinder  of  the  wife.  This 
objection,  although  overruled  by  the  trial  court,  was  sus- 
tained here,  and  the  judgment  reversed  on  this  ground 
alone.    Scott,  J.,  who  delivered  the  opinion  of  the  court, 

said: 

• 

"Notwithstanding  the  fact,  however,  that  the  husband 
individually  can  incur  the  debt,  in  all  suits  to  foreclose 
liens  upon  community  real  estate  the  wife  is  a  necessary 
party  defendant.  She  has  at  least  as  much  right  to  con- 
test the  facts  making  the  same  a  charge  against  the  com- 
munity as  the  husband  has.  There  can  be  no  sale  of  the 
husband's  or  wife's  interest  in  the  community  property 
separately  during  the  existence  of  the  community.  Sec. 
1959  of  the  Code,  authorizing  the  interest  of  a  party  own- 
ing less  than  a  fee  simple  to  be  sold,  does  not  apply  to 
such  a  case." 

So,  also,  in  Sagmeister  r.  Foss,  4  Wash.  320  (30  Pac. 
80,  744),  it  was  held  that  the  wife  was  a  necessary  party 
to  a  suit  brought  to  foreclose  a  mechanic's  lien  upon  com- 
munity real  estate.  In  Seattle  v.  Baxter,  20  Wash.  714 
(55  Pac.  320),  the  question  was  whether  a  wife  was  a 
necessary  party  to  a  suit  brought  to  foreclose  an  assess- 
ment lien  upon  community  real  property.    There  it  was 
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said :  "The  affirmative  of  this  question  is  too  well  settled 
in  this  state  to  admit  of  present  discussion."  In  Parke 
V.  Seattle,  8  Wash.  78  (35  Pac.  694,  34  Am.  St  Eep. 
839,  20  L.  E.  A.  68),  it  was  held  that  the  wife  was  a  nec- 
essary party  plaintiff  with  the  husband  in  an  action  to 
recover  damages  for  the  wrongful  taking  of  community 
real  property ;  and  in  the  late  case  of  Lownsdale  t\  Grays 
Harbor  Boom  Co.,  21  Wash.  642  (68  Pac.  663),  it  was 
held  that  in  an  action  to  recover  the  possession  and  the 
rents  and  profits  of  community  real  property,  the  wife  was 
a  necessary  party  plaintiff  with  the  husband.  Chief  Jus- 
tice GoEDON,  in  announcing  the  opinion  of  the  court, 
after  reviewing  the  case  of  Parke  v.  Seattle,  8  Wash.  78, 
used  the  following  language: 

"We  are  satisfied  with  the  reasoning  and  conclusion 
arrived  at  in  that  case,  and  think  that  it  controls  the 
question  in  the  present  case,  notwithstanding  that  in  the 
present  case  the  recovery  was  limited  to  the  ix>ssession 
of  the  property  and  to  the  value  of  the  rents  and  profits. 
It  seems  to  us  tluit,  if  the  husband  can  maintain  the  action 
for  rents  and  profits  of  community  real  property,  he  can 
do  so  only  upon  the  theory  that  he  has  power  in  the  first 
instance  to  make  a  lawful  lease  of  it.  A  lease  is  an 
incumbrance,  and,  under  §  4491,  Bal.  Code,  the  husband, 
while  having  the  management  and  control  of  the  commun- 
ity real  property,  is  expressly  prohibited  from  conveying 
or  incumbering  it,  unless  the  wife  joins  with  him.  We 
think  that  every  objection  which  can  be  urged  against  the 
maintenance  of  an  action  by  the  husband  alone  to  recover 
damages  for  the  appropriation  of  community  real  prop- 
erty applies  to  an  action  brought  by  him  for  the  recovery 
of  rents  and  profits  of  community  real  property,  and 
applies  with  even  greater  force  to  an  action  brou^t  to 
recover  its  possession.  As  is  well  said  in  the  Parke  Case, 
if  he  can  maintain  the  action  he  can  compromise  it.  The 
effect  of  that  compromise  might  be  to  effectually  dispos- 
sess the  conmiunity  of  the  land,  or,  at  least,  to  seriously 
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incumber  it.    It  violates  the  spirit,  and  we  think  the  let- 
ter, of  §4491,  supra,  and  is  not  to  be  tolerated.^' 

It  would  seem  to  be  hard  to  distinguish  the  principle 
of  these  cases  from  that  of  a  case  brought  to  foreclose 
a  mortgage  lien.  But  the  respondent  contends  that  the 
latter  falls  within  the  principle  of  another  litie  of  decis- 
ions announced  by  this  court,  represented  by  the  cases 
of  Calhoun  v.  Leary,  6  Wash.  17  (82  Pac.  1070) ;  Gurry 
V.  Catlin,  9  Wash.  496  (37  Pac.  678) ;  Bryant  v.  Stetson 
&  Post  MiU  Co.,  13  Wash.  692  (43  Pac.  931),  and  their 
kindred  cases,  in  which  we  hold  that  under  a  judgment 
rendered  upon  a  community  debt  against  the  husband 
alone  the  community  real  property  of  the  husband  and 
/wife  may  be  sold,  and  that  the  entire  interest  of  the  com- 
mimity  will  pass  to  the  purchaser  at  such  sale.  It  will 
be  noticed  that  the  court  does  not,  in  any  of  the  cases  cited, 
hold  that  the  husband  is  without  power  as  the  managing 
and  controlling  agent  of  the  community  real  property  to 
create  a  debt  for  which  the  community  property  may  be 
sold.  The  distinction  is,  that  in  the  one  line  of  cases 
it  is  held  that  the  wife  must  be  made  a  party  and  given 
an  opportunity  to  defend,  before  the  community  prop- 
erty can  be  sold  to  satisfy  the  debt;  while  in  the  other, 
it  is  held  that  the  property  may  be  sold  without  her  being 
joined  in  any  of  the  proceedings  prior  to  the  sale,  but 
that  the  sale  is  open  to  contest  by  her.  In  my  opinion, 
it  would  have  been  the  better  rule  to  have  required  the 
wife  to  be  joined  in  all  cases  where  the  community  prop- 
erty is  sought  to  be  sold  for  a  community  debt,  and  leave 
the  judgment  of  no  force  as  a  lien  thereon  when  she  is  not 
a  party.  By  permitting  the  sale  to  be  first  made,  and 
afterwards  contested,  uncertainty  is  introduced  where  the 
utmost  certainty  obtainable  should  be  required.  However 
this  may  be,  the  rule,  as  applied  to  the  facts  of  the  given 
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cases,  has  beoome  so  firmly  established  by  the  decisions  of 
this  court  that  it  is  not  now  to  be  overturned.  But  we  will 
not  extend  it  beyond  the  point  to  which  it  has  already  gone, 
or  hold  it  applicable  to  cases  not  strictly  within  the  facts 
of  the  cases  in  which  it  has  been  applied.  We  conclude, 
therefore,  that  the  husband  and  wife  are  both  necessary 
parties  to  an  action  to  foreclose  a  mortgage  upon  their 
community  real  property.  In  so  concluding,  it  is  proper 
to  add,  we  have  not  overlooked  the  cases  of  Turner  v.  Bel- 
lingham  Bay  Lumber,  etc.,  Co.,  9  Wash.  484  (37  Pac. 
674),  and  LeggeU  v.  Ross,  14  Wash.  41  (44  Pac.  111). 

The  evidence  does  not  bring  the  case  within  the  prin- 
ciple announced  in  Sadler  v.  Niesz,  6  Wash.  182  (  31 
Pac.  630,  1030),  or  Nuhn  v.  Miller,  6  Wash.  406  (31 
Pac.  1031,  34  Am.  St.  Eep.  868).  The  rule  announced  in 
Adams  v.  Blach,  6  Wash.  628  (33  Pac.  1074)  is  more 
nearly  in  point.  Nor  is  the  husband  or  wife  estopped 
from  claiming  an  interest  in  community  real  property  by 
failing  to  file  the  claim  provided  for  in  §4646  of  the 
Code  (Ballinger^s).  The  act,  of  which  that  section  is  a 
part,  is  intended  to  protect  "actual  bona  fide  purchasers" 
of  community  real  property;  that  is,  such  persons  as  pur- 
chase without  knowledge  of  the  existence  of  the  marriage 
relation,  or  who  could  not,  with  reasonable  diligence,  have 
obtained  such  knowledge.  The  evidence  of  the  attorney 
is  not  sufficient  to  establish  a  claim  of  this  kind  in  the 
present  case. 

The  judgment  is  reversed  and  remanded  with  instruc- 
tions to  dismiss  the  action. 

DuNBAB^  C.  J.,  and  Reavis  and  Anders,  JJ.,  concur. 
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[No.  8688.    Decided  December  6,  1800.] 

Fred  F.  Wilmams,  Appellant,  v.  Geo.  W.  Ninbmikb     g  '^ 

et  ai,j  Respondents, 

nXADnTG^-BTBIKIlVO  OT7T  IlfPBBTINKXVT  ISSTTBS. 

The  action  of  the  court  In  striking  out  portiouB  of  a  reply 
which  are  not  pertinent  to  the  Issues  raised  by  the  complaint 
and  answer  is  not  error,  even  if  the  portions  stricken  are  in 

response  to  impertinent  matters  alleged  in  the  answer. 

» 

ruSTOMS — ^EXCLUSION  BY  GONTBACT. 

In  an  action  for  the  price  of  cattle  sold  by  plalntlft  to 
defendants,  in  whlcn  plalntlft  alleges  a  contract  for  delivery 
at  one  point  and  the  defendants  allege  delivery  was  to  be  made 
at  another  point,  where  it  was  agreed  the  cattle  were  to  be 
weighed,  evidence  of  custom  is  Inadmissible  for  the  purpose 
of  showing  that,  where  cattle  were  sold  to  be  weighed  at  a 
designated  point,  title  to  the  cattle  was  considered  as  not 
passing  to  the  buyer  until  they  had  been  weighed,  since  the 
pleadings  show  that  the  point  of  delivery  was  a  matter  of 
eipress  contract  between  the   parties. 

8A3IS— PBOOF  OF  USAGE— OPINION  BYIDENCB. 

The  existence  of  a  custom  cannot  be  established  by  the 
mere  opinions  of  witnesses,  but  must  be  proved  as  any  other 
fact 

SALES— DELIYBBT — ^INSTBUCTIONS. 

In  an  action  to  recover  the  price  of  cattle  sold,  in  which  the 
point  of  delivery  was  an  issue,  as  the  cattle  were  lost  between 
the  point  of  embarkation  and  ttie  point  of  destination,  an  Instruc- 
tion which  charges  the  jury  that  plalntlft  cannot  recover  unless 
he  prove  that  the  cattle  were  not  only  delivered  to  the  defend- 
ants at  the  point  of  embarkation,  but  that  at  the  time  of  such 
delivery  the  title  thereto  vested  in  the  defendants,  or,  in  other 
words,  that  they  became  the  absolute  owners  of  the  cattle  at 
that  point,  is  erroneous,  since  proof  of  absolute  delivery  would 
be  proof  of  transfer  of  title,  while  the  instructlcAa  given  would 
lead  th^Jury  to  believe  that  something  more  was  required. 

Appeal  from  Superior  Court,  Chehalis  County. —  Hon. 
Chabubs  W.  Hodgdon,  Judge.    Eeversed. 
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Hogan  &  Abel,  for  appellants. 
Irwin  di  Bridges,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  facts  in  this  case  sufficiently  appear 
from  the  pleadings.  The  second  paragraph  of  the  com- 
plaint, containing  the  contract  sued  upon  in  this  action, 
is  as  follows: 

*That  during  the  month  of  June,  1899,  said  plaintiff, 
at  the  special  instance  and  request  of  said  defendants,  sold 
and  delivered  unto  the  said  defendants  at  London,  in  said 
county  and  state,  the  following  live  stock,  to-wit: 
6  fat  cows,  wt.  7600  lbs.,  at  3V^c  per  ft.,  value.  .$262.50 
2  fat  stags,  wt.  2900  lbs.,  at  3%c  per  ft.,  value. .   101.60 

5  fat  steers,  wt.  6750  fts.,  at  4c  per  ft.,  value. .   260.00 

6  fat  calves,  wt.  1200  fts.,  at  6c  per  ft.,  value . .     60.00 

Total  value  of  fat  cattle $684.00 

8  stock  cows,  at  $25.00  each $200.00 

4  two  year  old  stock  steers,  at  $20.00  each  ....     80.00 
2  stock  yearlings,  at  $16.00  each 30.00 

Total  value  of  stock  cattle $310.00 

Total  value  of  stock  cattle    $310.00 

Total  value  of  fat  cattle 684.00 


Total  value  of  fat  cattle  and  stock  cattle.  .$994.00 
That  the  said  defendants  agreed  to  pay  said  plaintiff  for 
said  fat  cattle  and  stock  cattle  the  prices  set  opposite  the 
above  respective  descriptions,  but  have  failed  to  make  pay- 
ment of  the  same  or  any  part  thereof,  and  that  said  de- 
fendants are  now  indebted  unto  this  plaintiff  in  the  sum 
of  $994.00  for  said  cattle,  no  part  of  which  said  sum  has 
been  paid,  and  demand  therefor  has  been  duly  made  and 
payment  refused." 

The  defendants  answered  as  follows: 

"They  admit  each  and  every  allegation  contained   in 
paragraph  "II"  of  the  said  complaint,  in  so  far  as  the  same 
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has  reference  to  what  is  therein  designated  ''Stock  Catr 
tie,"  except  as  hereinafter  particularly  denied ;  that  is  to 
say,  they  admit  that  on  or  about  the  —  day  of  June,  1899, 
the  defendants  purchased  of  the  plaintiff,  to  be  delivered 
at  London,  Chehalis  county,  Washington^  eight  stock 
cows,  at  twenty-five  dollars  each,  four  two  year  old  steers, 
at  twenty  dollars  each,  and  two  yearlings,  at  twenty-sev- 
en and  fifty  one  hundredths  dollars  for  the  two ;  and  they 
deny  each  and  every  other  allegation  contained  in  said 
paragraph  'II'  of  complaint;  and  they  deny  each  and 
every  allegation  in  said  paragraph  'II'  wherein  the  same 
has  reference  to  fat  cattle ;  and  deny  that  plaintiff  sold  to 
defendants  at  their  request  or  otherwise,  any  of  the  fat  cat- 
tle mentioned  in  said  paragraph  'II',  the  same  to  be  deliv- 
ered at  the  London  therein  mentioned ;  and  they  deny  that 
the  fat  cows  therein  mentioned  weighed  7500  pounds, 
and  allege  that  they  did  not  weigh  to  exceed  1050  pounds, 
on  the  average,  for  each  cow;  and  deny  that  the  fat 
steers  therein  mentioned  weighed  6750  pounds,  and  allege 
that  their  weight  was  not  to  exceed  1160  pounds,  on  the 
average,  each;  and  they  deny  that  the  fat  stags  therein 
mentioned  weighed  2900  pounds,  and  allege  that  they 
did  not  weigh  to  exceed  2500  pounds  for  the  two. 

And,  further  answering  unto  the  allegations  contain  0  ^ 
in  said  paragraph  'II',  the  defendants  allege :  That  some 
time  prior  to  June,  1899,  there  was  an  agreement  between 
the  plaintiff  and  defendants  whereby  the  defendants 
agreed  to  and  did  buy  of  plaintiff,  and  plaintiff  agreed  to 
and  did  sell  to  defendants,  the  certain  stock  cattle  men- 
tioned in  the  said  paragraph,  such  stock  cattle  to  be  deliv- 
ered at  London,  Chehalis  county,  Washington,  on  the 
scow,  defendants  to  pay  therefor  the  price  set  out  in  the 
complaint  herein,  except,  however,  by  such  agreement  and 
sale  defendants  were  to  pay  $15.00  for  one  of  the  two 
stock  yearlings  mentioned  in  said  paragraph,  and  $12.50 
for  the  other  of  said  yearb'ngs,  being  the  sum  of  $307.50, 
for  all  of  said  stock  cattle. 

That,  about  the  time  and  place  with  the  purchase  of 
said  stock  cattle,  these  defendants  agreed  to  purchase  from 
plaintiff,   and   plaintiff   agreed   to   sell    to    defendants, 
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varioTiB  fat  cattle,  some  or  all  of  which  are  described  in 
said  complaint,  as  fat  cattle,  and  such  fat  cattle,  by  the 
terms  of  such  agreement,  were  to  be  delivered  to  the  de- 
fendants by  plaintiff  at  Montesano,  Washington,  there  to 
be  received  by  defendants,  weighed,  and  paid  for  per 
poimd  according  to  such  weight,  at  the  various  figures  as 
set  out  in  the  said  paragraph  two  of  complaint,  except,  how- 
ever, the  calves  therein  mentioned  were  to  be  paid  for  at 
four  and  one-half  cts.  per  pound,  and  the  defendants  allege 
that  the  plaintiff  has  never  f ulfiUed  his  agreement  as  afore- 
said with  relation  to  said  fat  cattle,  and  has  never  delivered 
the  same  to  defendants,  nor  has  he  ever  delivered  any 
thereof  to  defendants,  at  said  Montesano,  or  elsewhere, 
except,  however,  one  fat  cow,  the  weight  of  which  was  one 
thousand  and  five  pounds,  and  for  which  said  fat  cow 
the  defendants  are  indebted  to  the  plaintiff  in  the  sum  of 
$35.17.  That  the  defendants  have  at  all  times  been  will- 
ing and  able  to  receive  the  said  fat  cattle  at  said  Monte- 
sano, and  to  pay  therefor ;  and  the  defendants  allege  that 
they  have  received  from  plaintiff  none  of  the  said  fat 
cattle,  other  than  the  aforesaid  cow. 

III.  And,  further  answering  unto  the  allegations  of 
said  paragraph  ^11',  the  defendants  admit  and  allege  that 
they  are  indebted  to  the  plaintiff  for  and  on  account  of 
the  aforesaid  stock  cattle  in  the  sum  of  $807.50,  and  no 
more;  that  they  are  indebted  to  the  plaintiff  for  and  on 
account  of  the  aforesaid  fat  cow  in  the  sum  of  $35.17, 
and  no  other  or  greater  sum;  and  the  total  indebtedness 
of  the  defendants  to  the  plaintiff  for  and  on  account  of 
the  matters  and  things  set  out  in  said  complaint,  is  the 
sum  of  $342.67,  and  no  more;  that  heretofore  the  defend* 
ants  have  tendered  to  the  plaintiff,  in  gold  coin  of  the 
United  States  of  America,  in  full  payment  of  all  sums 
due  and  owing  to  him  from  defendants,  the  sum  of 
$346.17  and  the  plaintiff  refused  and  stiU  refuses  to 
receive  the  same  or  any  part  thereof ;  and  the  defendants 
now  bring  into  court,  for  the  purpose  of  keeping  the  said 
tender  good,  the  last  aforesaid  sum  and  tender  the  same 
to  the  plaintiff,  and,  in  addition  to  the  said  sum,  they  like- 
wise herewith  bring  into  court  and  tender  to  the  plaintiff 
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the  sum  of  $6.00,  in  payment  of  his  costs  to  this  date  in- 
curred in  this  action ;  and  defendants  hereby  offer  to  pay  to 
plaintiff  the  aforesaid  sums  in  full  payment  of  all  sums 
due  and  owing  to  the  plaintiff  for  and  on  account  of  the 
matters  and  things  herein  set  forth. 

IV.  Further  answering  unto  the  allegations  con- 
tained in  said  paragraph  'II',  these  defendants  allege  that 
they  are  informed  and  believe,  and  therefore  allege  the 
facts  to  be,  that  during  the  June  mentioned  in  the  com- 
plaint herein,  the  plaintiff  started  to  bring  and  deliver  to 
defendants,  in  accordance  with  the  agreement  hereinbe- 
fore set  out,  certain  fat  cattle,  being  all  or  a  part  of  the 
fat  cattle  mentioned  in  the  complaint ;  that  such  fat  cattle, 
together  with  said  stock  cattle,  were  placed  on  board  a 
scow,  at  said  London,  with  the  intention  of  bringing  them 
to  said  Montesano ;  that  on  the  voyage  to  said  Montesano 
the  said  scow  capsized  and  all  of  said  cattle  except  the 
one  fat  cow  hereinbefore  mentioned  were  drowned;  that 
the  defendants  were  present  at  such  drowning;  that  the 
day  after  such  accident,  these  defendants  removed  the 
hides  from  said  stock  cattle ;  and  in  the  absence  of-  the 
plaintiff,  and  for  the  sole  purpose  of  saving  to  the  plain- 
tiff the  hides  of  said  fat  cattle,  and  as  an  accommodation 
to  plaintiff,  and  not  otherwise,  defendants  removed 
the  hides  from  said  fat  cattle  so  drowned ;  that  long  before 
the  commencement  of  this  suit,  and  since  the  commence- 
ment of  this  suit,  defendants  have  tendered  to  plain- 
tiff all  of  the  hides  so  by  them  removed  from  said  fat  cat- 
tle, but  plaintiff  has  at  all  times  refused,  and  still  does 
refuse,  to  receive  such  hides;  and  defendants  still  have 
such  hides,  and  they  are  prepared,  ready,  willing,  and 
anxious  to  deliver  to  plaintiff  the  said  hides,  at  any  time 
he  will  receive  the  same ;  and  because  of  the  bulk  of  said 
hides  and  their  nature,  defendants  are  unable  to  bring  the 
same  into  court  and  make  the  usual  tender;  but  tender 
them  as  aforesaid,  and  hereby  bring  them  into  court  as 
aforesaid  and  tender  them;  and  their  tender  is  made 
because  of  inability  to  tender  into  court,  otherwise  than  as 
hereinabove  tendered,  the  said  hides.*' 
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To  the  answer  plaintiff  replied  as  follows : 

"Plaintiff  denies  that  part  of  that  paragraph  two  alleg- 
ing an  agreement  to  deliver  any  of  said  fat  cattle  at  Mon- 
tesano,  but  reaffirms  the  allegations  of  his  complaint  alleg- 
ing that  a  delivery  was  to  be  made  at  London,  in  Chehalis 
county,  Washington,  and  that  said  delivery  was  so  made 
and  plaintiff  alleges  that  he  has  complied  in  all  respects 
to  his  part  of  said  agreement,  and  did  deliver  the  said  fat 
cattle  and  said  stock  cattle  to  the  defendants  at  London, 
and  as  agreed  upon ;  and  plaintiff  denies  that  he  delivered 
any  fat  cow  imto  defendants  at  Montesano,  and  denies  that 
said  defendants ,  have  been  willing  and  ready  to  pay  for 
said  fat  cattle  at  Montesano,  and  further  denies  each  and 
every  allegation  of  said  paragraph  two  controverting  the 
allegations  of  plaintiff's  complaint. 

II.  Replying  to  paragraph  four  of  defendants'  an- 
swer, plaintiff  alleges  that  the  agreement  was :  That  said 
stock  cattle  and  said  fat  cattle  were  to  be  delivered  at 
London,  in  said  county,  and  were  there  delivered  by  this 
plaintiff  imto  the  said  defendants,  and  that  the  said  de- 
fendants then  and  there  accepted  said  stock  cattle  and  said 
fat  cattle,  and  proceeded  to  and  did  load  all  of  said  cat- 
tle upon  a  scow,  which  said  scow  was  under  the  hire  of 
said  defendants,  and  was  being  towed  by  a  tug  boat  also 
employed  and  hired  by  these  defendants,  and  said  fat  cat- 
tle were  loaded  by  defendants  with  the  intention  of  bring- 
ing the  same  to  Montesano,  and  the  said  defendant, 
Thomas  Morgan,  had  charge  of  said  scow  a/nd  that  said 
defendants  carelessly  and  in  a  negligent  manner  over- 
loaded said  scow,  for  the  purpose  of  saving  freight  on  said 
cattle,  which  freight  was  to  be  borne  and  paid  by 
said  defendants;  that  by  the  careless  and  negligent 
overloading  of  said  scow,  and  while  said  scow  loaded 
with  the  cattle  was  en  route  to  Montesano,  the  same 
then  and  there  being  at  a  point  in  the  Chehalis 
river  near  the  poor  farm  in  said  county,  by  virtue 
of  the  negligence  and  careless  handling  by  defend- 
ants, then  and  there  capsized,  and  the  greater  por- 
tion of  said  cattle  were  then  and  there  drowned;  but 


W1LUAM8  V.  NINEMIRE.  399 

Dec.  1900.]  Opinion  of  the  Coart — White,  J. 

ihat  at  all  times  from  the  time  of  delivery  of  said  cat- 
tle by  this  plaintiff  unto  the  said  defendants  as  aforesaid 
said  defendants  had  full  and  complete  charge  of  aU  ar- 
rangements of  transporting  said  cattle  from  London  to 
Montesano,  and  that  the  loss  of  said  cattle  was  due  to'  the 
negligence  and  carelessness  of  the  said  defendants  and 
not  unto  this  plaintiff;  the  plaintiff  called  the  attention 
of  the  defendant  Morgan,  at  London,  to  the  fact  that  said 
scow  was  over-loaded  and  was  in  a  ledkmg  and  unsafe  con- 
dition, hut  thai  the  said  defendant  Morgan,  for  the  purpose 
aforesaid,  and  being  then  and  there  in  charge  of  said  scow 
loaded  with  cattle,  and  for  said  defendants,  assumed  all 
risk  of  transporting  said  cattle  to  the  Montesano  market. 

That  when  said  sale  and  purchase  were  made,  as  alleged 
in  the  complaint  herein,  plaintiff  and  defendants  were 
unable  to  agree  as  to  the  weights  of  said  fat  cattle,  and 
that  at  the  place  of  delivery,  to-wit,  at  London,  there  we- 
no  scales  by  which  said  fat  cattle  could  be  weighed,  and 
that  plaintiff  and  defendants  then  agreed  that  said  cattle 
should  be  weighed  at  Montesano,  after  said  defendants 
had  transported  them  to  that  place;  but  that  said  cattle 
were  lost  through  the  gross  negligence  and  carelessness  of 
said  defendants,  who  at  that  time  had  said^.  cattle  in 
charge,  and  who  accepted  all  of  said  fat  cattle  and  said 
stock  cattle  at  London  as  aforesaid,  there  took  charge  of 
the  same,  and,  at  their  own  risk  and  expense,  undertook 
to  transport  the  same  to  Montesano;  that  plaintiff  was 
present  at  the  time  said  scow  was  capsized,  but  that  de- 
fendant Morgan,  for  said  defendants,  had  full  charge 
thereof. 

Further  replying  to  said  paragraph  four,  plaintiff 
denies  that  defendants,  as  an  accommodation  to  plaintiff, 
removed  the  hides  of  said  cattle,  but  plaintiff  avers  that 
if  said  hides  were  removed  by  said  defendants,  it  was  for 
their  own  benefit,  and  was  done  without  the  knowledge  of 
plaintiff;  and  that  said  hides  at  said  time  were  owned  by 
said  defendants. 

III.  Plaintiff  further  denies  each  and  every  allega- 
tion in  said  answer  contained,  controverting  the  allega- 
tions of  his  complaint  herein/* 
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On  defendants'  motion,  the  court  struck  from  the  reply 
all  of  the  italicized  part,  to  which  the  plaintiff  excepted. 
The  case  was  tried  before  a  jury,  and  the  following  verdict 
was  returned : 

*We,  the  jury,  duly  empaneled  and  sworn  to  try  this 
cause,  do  find  for  the  plaintiff  in  the  sum  of  $345.17, 
being  the  amount  tendered  herein,  and  we  do  further  find 
for  the  plaintiff  that  he  is  entitled  to  recover  from  the 
defendants  the  hides  of  the  fat  cattle  as  tendered/' 

The  plaintiff  moved  for  a  new  trial,  which  was  over- 
ruled, and  a  judgment  was  entered  in  accordance  with  the 
findings  of  the  jury.  From  this  judgment  this  appeal  is 
taken. 

The  second  point  raised  by  the  appellant  is  that  it  was 
error  for  the  court  to  strike  from  the  reply  the  italicized 
part  above  set  out  The  answer  in  this  case,  after  deny- 
ing the  contract  alleged  by  the  plaintiff  as  to  the  fat  cattle, 
weight,  and  value,  and  after  pleading  tender  of  payment 
as  to  the  stock  cattle,  raised  all  the  issues  proper  to  be 
raised  nrder  these  pleadings.  All  that  part  of  the  answer 
which  at^mpts  to  set  up  the  defendants'  version  of  the 
contract,  and  that  part  of  the  answer  that  sets  forth  that 
plaintiff  started  to  bring  the  fat  cattle  to  Montesano,  and 
placed  them  on  a  scow,  and  they  were  lost,  etc.,  was  ha- 
proper  and  raised  immaterial  issues.  The  reply  thereto 
was  likewise  improper.  All  this  should  have  been  stricken 
from  the  pleadings.  The  territorial  supreme  court  in  the 
case  of  Puget  Sound  Iron  Co,  v.  Worthington,  2  Wash. 
T.  472  (7  Pac.  882,  886),  states  the  rule  governing  the 
pleadings  in  this  kind  of  a  case  as  follows: 

"But  the  reply  was,  for  the  purposes  of  the  action, 
wholly  impertinent.  It  should  have  been  stricken  from  the 
cause.  It  was  no  more  impertinent,  however,  than  the 
afiirmative  defense  which  it  professed  to  reply  to.  Under 
our  system  of  pleading,  the  technical  learning  of  the 
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mon  law  pleader  is  of  but  little  account.  The  plainti£P  is 
required  to  state  his  cause  of  action  with  sufficient  particu- 
larity to  apprise  the  defendant  of  its  true  character.  The 
defendant,  in  his  answer,  must  deny  the  facts  allied  in 
the  complaint,  or  he  must  state  new  matter  in  avoidance, 
or  by  way  of  counter  claim.  If  these  several  pleadings  are 
not  accurate  and  full,  the  party  required  to  take  the  next 
step  may  have  them  made  more  definite  and  certain  before 
he  proceeds.  With  these  fundamental  principles  kept  in 
view,  there  ought  to  be  little  difficulty  in  framing  correct 
pleadings. 

In  this  case,  the  defendant  denied  all  the  matters 
averred  in  the  complaint.  His  affirmative  defense  cannot 
be  construed  as  doing  more ;  neither  the  supposed  affirma- 
tive defense,  nor  the  reply  to  it,  added  anything  to  the 
issue,  which  was  fully  and  completely  made  up  when  the 
defendant  denied  that  it  made  the  contract  described  in 
the  complaint.  It  added  nothing  to  that  denial  to  set  out 
affirmatively  the  version  of  the  contract  which  defendant 
insisted  was  the  true  one.  Seeking  no  affirmative  relief, 
it  made  no  difference  what  other  contract  it  had  made  with 
plaintiff,  if  it  had  not  made  the  one  sued  on." 

For  these  reasons,  we  will  not  consider  any  alleged 
error  founded  upon  a  motion  to  strike  portions  of  imper- 
tinent pleadings.  ^ 

It  is  claimed  by  appellant  that  the  court  erred  in  admit- 
ting the  testimony  of  witnesses  Morgan,  Woods,  J.  E. 
Medcalf,  Keller,  Sol.  Medcalf,  and  Ninemire,  as  tending 
to  show  a  custom  existing  among  cattle  dealers  that,  where 
cattle  were  sold  to  be  weighed  at  Montesano,  the  title  to 
the  property  was  considered  as  not  passing  to  the  buyer 
until  weighed.     Morgan  testified  for  defendants: 

*'Q.  Tom,  when  there  is  an  arrangement  between  the 
tnyer  and  the  seller  as  to  stock, — cattle  for  example, — 
in  this  county,  and  there  is  an  understanding  that  the 
eattle  are  to  be  weighed  at  a  certain  place,  say  Monte- 
sano,—  what  is  understood  by  cattle  buyers  and  sellers 

26—23  WASH. 
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as  being  meant  by  that  expression,  with  relation  to  trans- 
fer of  title  ? 

Mr.  Schofield:  We  object  to  the  question,  as  it  is  a 
question  of  law. 

Mr.  Bridges:  The  intention  is  to  elicit  from  this  wit- 
ness what  the  expression  means  of  'weighing'. 

Q.  What  is  understood  by  the  expression  of  ^weighing 
at  Montesano/  or  any  other  particular  place? 

Judge :     Proceed. 

Mr.  Schofield :  We  object  to  the  question  in  that  form, 
for  the  reason  that  general  customs  cannot  be  proven  in 
as  small  a  conmnmity  as  Montesano,  and  can  then  only  be 
resorted  to  when  within  the  knowledge  of  both  parties. 
The  evidence  sought  to  be  adduced  is  clearly  incompe- 
tent, irrelevant,  and  immaterial,  and,  under  the  pleadings, 
defendants  should  not  be  permitted  to  attempt  proof  of 
a  place  of  delivery  by  resorting  to  custom  as  to  weight 

Judge :    Proceed. 

A.  The  expression  Weighed  at  Montesano,'  or  weighed 
at  any  place,  means  that  the  title  to  this  stock — 

Mr.  Schofield:  We  object  to  the  meaning  as  to  the 
phrase  foiming  itself  into  an  absolute  conclusion  of  law. 
It  is  incompetent,  irrelevant,  and  immaterial. 

Judge:     Proceed.     (Exception.) 

A.  (Continued.)  That  expression  means  in  this 
locality,  or  any  other  locality  I  have  ever  done  business, 
that  the  title  to  anything  does  not  pass  until  they  are 
weighed.    I  can  give  instances. 

Mr.  Schofield:  We  object  to  this  answer  and  to  spe- 
cial instances. 

Judge:  We  think  particular  instances  are  not  mater- 
ial.'* 

Woods  testified  for  defendants: 

"Q.  m  ask  you,  Mr.  Woods,  what,  among  the  cattle 
men,  stock  men,  of  this  community,  when  stock  is  being 
bought  and  sold, — ^what  is  the  meaning  of  the  expression 
of  Weighing  the  stock*  at  a  certain  place  ? 

Mr.  Schofield :    We  object  to  the  question,  as  a  queeticm 
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of  law.     Irrelevant  and  immaterial.     (Overruled.     Ex- 
ception.) 

A.  Custom  where  I've  been,  persons  buying  cattle  or 
persons  selling  cattle  do  not  own  cattle  until  weighed.'' 

J.  E.  Medcalf ,  witness  on  behalf  of  defendants : 

"Q.  I'll  ask  you,  Mr.  Medcalf,  as  between  buyer  and 
seller  of  cattle  in  this  community,  what  is  meant  by  the  ex- 
pression ^cattle  are  to  be  weighed  at  Montesano'  ? 

Mr.  Schofield :  We  object  to  the  question.  Irrelevant, 
immaterial.     (Overruled.    Exception.) 

A.  Generid  condition  to  be  delivered  here;  they  are 
in  my  possession  until  weighed.  That's  always  been  the 
custom." 

Mr.  Keller,  witness  on  behalf  of  defendants: 

'^Q.  I  ask  you  whether,  as  between  buyer  and  seller 
in  this  community,  what  is  meant  by  the  expression,  that 
cattle  are  to  be  weighed  at  a  certain  place  ! 

Mr.  Schofield:    We  object.     (Overruled.    Exception.) 
A.     What  cattle  I  bought,  I  expected  them  to  be  deliv- 
ered here,  where  they  were  to  be  weighed." 

Sol.  Medcalf,  witness  on  behalf  of  defendants: 

'^Q.  Mr.  Medcalf,  I  ask  you  what  is  meant  in  this 
community,  as  betwen  buyer  and  seller  of  stock,  by  the 
expression  or  understanding,  that  the  cattle  are  to  be 
weighed  at  a  particular  place, — say,  Montesano! 

(Question  objected  to  by  Mr.  Schofield.  Overruled. 
Exception.) 

A.  I'd  expect  them  to  be  delivered,  before  they'd  be 
mine.  And  they'd  be  mine  until  delivered  to  somebody 
else." 

Cteorge  Ninemire,  one  of  the  defendants,  a  witness  in 
behalf  of  defendants : 

*'Q.  I  ask  you,  Mr.  Ninemire,  what,  in  this  commun- 
ity, as  between  buyer  and  seller  of  stock, —  say,  cattle, — 
is  the  meaning  of  the  expression  or  understanding  between 
them  that  cattle  are  to  be  weighed  at  a  place  designated  i 
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(Objected  to  by  Mr.  Schofield.  Overruled.  Exoep* 
tion.) 

A.  It  is  imderstood  by  cattle  men  that  the  cattle  are 
to  be  delivered  and  received  at  a  particular  place  before 
title  passes.  This  is  the  custom  all  over  the  state  of  Wash- 
ington and  Oregon." 

In  this  case  an  issue  was  raised  between  plaintiff  and 
defendants  by  the  allegation  of  the  pleadings  as  to  where 
the  cattle  were  delivered  under  the  contract  of  the  parties. 
The  plaintiff  alleged  that  the  cattle  were  sold  and  deliv- 
ered to  the  defendants  at  London.  The  defendants  denied 
this.  The  plaintiff  testified  that  the  agreement  between 
himself  and  defendants  was  that  all  the  cattle  were  to  be- 
delivered  to  the  defendants  at  London,  and  that  he  did 
deliver  them  there,  and  he  testified  to  circumstances  tend- 
ing to  show  an  acceptance  there  by  the  defendants.  The 
defendant  Morgan,  who  made  the  contract  with  plaintifT 
on  behalf  of  defendants,  testified  that  the  agreement  was 
that  the  fat  cattle  were  to  be  delivered  by  the  plaintiff' 
to  defendants  at  Montesano.  The  fat  cattle  were  to  be 
weighed  at  Montesano ;  as  to  this  there  is  no  dispute.  Here 
is  an  express  agreement  according  to  the  claims  of  both 
sides,  as  to  the  place  where  the  fat  cattle  were  to  be  deliv- 
ered. While  one  of  them  claimed  the  delivery  was  to  be 
at  London  and  the  other  at  Montesano,  yet  both  alike 
admitted  that  the  place  of  delivery  was  a  subject  of 
express  agreement  between  them. 

^^If  parties  make  a  special  contract  in  relation  to  ft 
matter  which  would  otherwise  be  determined  by  usage, 
it  follows  that  they  intended  to  exclude  the  operation  of 
the  usage;  since  otherwise  they  would  not  maJce  the  spe- 
cial contract.  Therefore,  whenever  it  appears  that  an 
agreement  has  been  made  upon  a  particular  point,  and 
the  controversy  is  as  to  the  terms  of  that  agreement^  rack 
terms  cannot  be  shown  by  proof  of  the  usage,  respecting- 
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them.     In  other  words,  the  special  agreement  ezdudei 
usage."    27  Anu  &  Eng.  Enc.  Law,  716. 

Simmons  v.  Law,  3  Keyes  (42  "S,  Y.)  217,  was  an  action 
to  recover  the  value  of  a  quantity  of  gold  dust,  shipped 
by  Simmons  from  San  Francisco  to  ^ew  York  on  Law's 
line  of  steamers,  which  was  not  delivered.  An  attempt 
was  made  to  limit  the  liability  of  the  common  carrier 
beyond  the  terms  of  the  contract  in  the  bill  of  lading  by 
proof  of  the  usage  of  the  trade,  which  was  well  known  to 
the  shipper,  but  the  evidence  was  rejected.  The  court, 
in  commenting  on  the  question,  says: 

''A  clear,  certain  and  distinct  contract  is  not  subject  to 
modification  by  proof  of  custom.  Such  a  contract  dis- 
poses of  all  customs  and  practices  by  its  own  terms,  and 
by  its  terms  alone  is  the  conduct  of  the  parties  to  be  reg- 
ulated and  their  liability  to  be  determined.*'  Barnard  v. 
Kellogg,  10  Wall.  883;  Boon  v.  Steamboat  Belfast,  40 
Ala.  184  (88  Am.  Dec.  761). 

It  is  only  where  a  contract  is  silent  in  some  particular 
or  is  ambiguous  that  proof  of  custom  is  admissible,  and 
such  proof  is  then  admissible  only  for  the  purpose  of 
-finding  out  what  the  contract  really  was,  and  not  to  over- 
throw it.  Proof  of  custom  is  received  in  such  cases  upon 
the  assumption  that,  as  to  those  matters  not  covered  by 
express  stipulations  in  the  agreement,  the  parties  are  pre- 
sumed to  have  made  their  contract  with  reference  to  the 
established  custom  and  usage  of  that  place;  and  these 
the  law  vdll  incorporate  into  the  contract,  in  order  to 
explain  or  complete  it.  But  it  is  always  within  the  power 
of  the  parties  to  exclude  custom  from  their  dealings  by 
their  express  agreement,  as  was  done  in  this  case.  This 
precise  point  was  decided  by  this  court  in  the  case  of 
VoUrath  v.  Crowe,  9  Wash.  374  (37  Pac.  474),  which 
VTBB  a  case  analogous  in  all  respects  to  the  present  one. 


406  WILLIAMS  V.  NINEMIBE. 

Opinion  of  the  Court  —White,  J.  [23  Wash. 

That  case  involved  the  purchase  price  of  sawlogs   lost 
during  shipment.     In  its  opinion  the  court  said: 

"The  controversy  was  as  to  whether  the  title  had 
passed.  The  plaintiff  testified  that  the  logs  were  to  be 
scaled  and  delivered  at  his  mill  according  to  the  terms  of 
the  contract.  The  defendants  contended  that  the  logs 
were  to  be  accepted  according  to  a  scale  made  at  Priest^s 
Point.  The  logs  were  taken  from  this  place  and  were 
lost  before  reaching  the  mill.  The  plaintiff  was  allowed 
to  introduce  proof  to  show  a  general  custom  in  case  of  a 
sale  of  logs  to  scale  and  deliver  them  at  the  milL  This 
testimony  was  objected  to  by  the  defendants,  and  its 
admission  is  alleged  as  error.  We  think  the  point  is  weQ 
taken.  The  contract  was  not  indefinite.  There  was  sim- 
ply a  controversy  as  to  what  the  contract  was.  Both 
parties  admitted  that  there  was  an  express  agreement 
as  to  where  the  logs  were  to  be  scaled  and  delivered.  In 
such  a  case  proof  of  a  custom  to  scale  at  the  one  place 
or  the  other  was  inadmissible."  Swadling  v.  Bameson,  31 
Wash.  699  (59  Pac.  506). 

An  examination  of  the  testimony  admitted  to  establish 
an  alleged  custom  to  weigh  cattle  at  Montesano  shows  that 
it  amounts  only  to  the  opinion  of  the  witnesses  and  is  not 
proof  of  any  such  custom.  For  instance,  the  witness 
Morgan  says,  in  substance,  "  ^weighed  at  Montesano' 
means  that  title  does  not  pass  until  the  cattle  are 
weighed."  Woods^  testimony,  in  substance,  is  that  per- 
sons selling  cattle  have  not  parted  with  title  until  they  are 
weighed.  J.  E.  MedcaH's  testimony,  in  substance,  is  that 
the  cattle  were  in  possession  of  the  seller  until  weighed. 
Keller's  testimony  is  substantially  that  they  were  not 
delivered  until  weighed.  Ninemire's  testimony,  in  sub- 
stance, is  that  cattle  were  to  be  weighed  before  deliveiy 
was  completed. 

"Usage  being  a  fact,  and  to  be  proved  as  a  fact,  it  fol- 
lows that  the  existence  of  a  usage  cannot  be  established 
by  the  mere  opinions  of  witnesses  as  to  what  the  law  is^ 
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as  applied  to  the  case  in  hand.  It  often  happens  that 
what  is  supposed  to  be  a  usage  of  trade  is  merely  the  gen- 
eral opinion  of  persons  an  to  their  rights  and  liabilities 
under  certain  facts;  *uch  opinion  cannot  constitute  a 
usage.  *  *  *  It  must  be  a  method  of  dealing  with 
certain  facts  and  not  a  conclusion  as  to  the  rules  of  law 
pertaining  to  those  facts."  27  Am.  &  Eng.  Enc.  Law, 
786. 

See,  also.  Cox  v.  O^BUey,  58  Am.  Dec  633;  South- 
western  Freight  &  Cotton  Press  Co.  v.  Stanard,  100  Am. 
Dec.  255. 

The  testimony  of  these  witnesses  was  all  illegal,  and, 

no  doubt,  going  as  it  did  to  the  very  question  of  delivery, 

prejudiced  the  case  against  the  appellant. 

One  of  the  instructions  given  by  the  court  to  the  jury 
was  as  follows: 

^^The  plaintiff  cannot  recover  unless  he  prove  that  the 
cattle  were  not  only  delivered  to  the  defendants  at  London, 
but  that  at  the  time  of  such  delivery  the  title  thereto 
vested  in  the  defendants.  In  other  words,  the  plaintiff 
cannot  recover  in  this  action  unless  and  until  he  proves 
to  the  satisfaction  of  the  jury,  that  the  defendants  had  be- 
come the  absolute  owners  of  the  said  cattle  at  London.'' 

The  foregoing  was  an  unfair  statement  of  the  law  as 
applicable  to  the  case.  If  the  plaintiff  proved  an  abso- 
lute delivery,  he  proved  a  transfer  of  title ;  but  here  the 
court  led  the  jury  to  believe  that  something  more  was 
required, — ^that  the  plaintiff  must  prove  that  the  title 
vested.  Whether  or  not  the  title  vested  was  a  legal  con- 
clusion to  be  drawn  from  the  facts  proved.  If  there  liad 
been  a  complete  delivery,  there  was  a  vesting  of  title, 
and  plaintiff  could  prove  no  more ;  yet  the  court  told  the 
jury,  in  effect,  that  no  delivery  would  suflSce,  but  more 
must  be  proved.  The  jury,  in  considering  the  illegal 
evidence  to  which  we  have  referred,  in  connection  with 

this  instruction,  could  not  well  have  rendered  any  other 
verdict  than  the  one  it  did  render. 


' 


408  WILLIAMS  v.  NINEMIBE. 

Opinion  of  the  Ck>art— White,  J.  [23  Wash. 

According  to  the  contention  of  the  appellant^  the  fat 
cattle  were  sold  and  delivered  at  London,  and  were  then 
placed  under  the  control  of  respondents.  If  that  was  a 
fact,  the  sale  was  complete,  and  weighing  was  not  neces- 
sary to  pass  title.  The  jury  might  well  infer  from  this 
instruction,  in  view  of  the  illegal  testimony  of  Moi^ny 
Medcalf,  and  others,  as  to  the  custom  of  weighing  at 
Montesano,  that  the  title  did  not  pass  when  the  cattle 
were  delivered  to  respondents  at  London.  It  is  manifest 
that,  in  giving  this  instruction,  the  trial  court  acted  upon 
the  assumption  that,  since  the  cattle  were  to  be  weighed 
at  Montesano,  the  title  had  not  passed  at  the  time  of  the 
loss.  The  court  applied  the  rule  that  the  title  to  property 
does  not  pass  by  sale  "if  some  act  remains  to  be  done  in 
relation  to  it."  But  that  rule  applies  only  to  cases  of 
constructive  delivery  and  does  not  apply  to  a  case  where 
the  property  has  been  actually  delivered  to  the  purchaser 
and  nothing  remains  to  be  done  by  the  seller.  Bogy  v, 
Rhodes,  4  G.  Greene,  133. 

**Where  the  goods  are  delivered  with  the  intention  of 
passing  title  and  the  sale  is  absolute  and  complete,  the 
title  passes  to  the  vendee,  although  the  weight  or  measure 
of  the  article  sold  remains  yet  to  be  ascertained."  21 
Am.  &  Eng.  Enc.  Law,  635. 

See,  also.  Riddle  v.  Vamum,  20  Pick.  280 ;  Leonard  v. 
Davisy  1  Black,  476;  Adams  Mining  Co.  v.  Senter,  26 
Mich.  73;  Oahom  v.  South  Shore  Lumber  Co.,  91  Wis. 
526  (65  K  W.  184)  ;  Burke  v.  Shannwi  (Ky.),  43  S.  W. 
223. 

There  is  a  conflict  in  the  legitimate  testimony  as  to 
where  the  fat  cattle  should  have  been  delivered.  If  this 
had  been  the  only  error  complained  of,  the  court's  ruling 
would  not  be  disturbed,  but  manifest  error  was  committed 
in  admitting  the  testimony  of  Morgan,  Woods,  J.  E.  Med- 
calf, Keller,  Sol.  Medcalf,  and  Ninemire,  in  the  partic- 
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ulars  heretofore  pointed  out,  and  in  giving  the  instructions 
heretofore  mentioned ;  and  for  these  reasons  the  judgment 
■of  the  court  below  should  be,  and  the  same  is,  reversed, 
and  this  cause  is  remanded  to  the  court  below  for  a  new 
trial ;  the  appellant  to  recover  his  costs  on  this  appeal. 

DuNBAE,  C.  J.,  and  Fuixertok  and  Reavis,  JJ.,  con- 
•cur. 


[No.  8711.    D«cld«d  December  6,  1900.] 

John  S.  Palmer,  Plaintiff,  Lillian  M.  O'Hbrin,  Re- 
spondentj  v.  O.  G.  Labereb^  Appellant. 

JUDOlfXNTS — ^BBYIYAL— CONSTITUnONALITT  OF  8TATT7TX. 

It  being  apparent  that  the  legislative  intent  in  enacting  the 
statute  of  March  6, 1897  (Laws  1897,  p.  62)  "relating  to  the  dura- 
tion of  judgments  and  repealing  H  462  and  468,  volume  2,  Hill's 
Code  of  Washington,"  was  to  deprive  a  Judgment  creditor  of  all 
remedy— either  common  law  or  statutory — ^in  the  matter  of  re- 
vival of  judgments,  and  all  the  provisions  of  the  act  being  con- 
nected together  as  a  uniform  piece  of  legislation  on  that  one 
Bubject,  the  act  must  be  construed  as  void  in  toto,  as  to  existing 
Judgment  creditors,  when  one  section  thereof  has  been  declared 
unconstitutional  in  so  far  as  that  class  of  creditors  is  concerned. 


Conceding  that  S  1  of  the  act  of  March  6,  1897,  which  pro- 
Tides  that  "After  the  expiration  of  six  years  from  the  rendition 
of  any  judgment  it  ehaU  cease  to  be  a  lien  or  charge  against 
tbe  estate  or  person  of  the  judgment  debtor,"  is  not  open  to 
objection  on  the  same  ground  as  the  balance  of  the  statute,  be- 
cause it  deals  with  the  judgment  itself  and  not  with  the  remedy 
to  enforce  its  obligation,  the  section  must  be  held  unconstitu- 
tional on  the  ground  that  it  destroys  the  obligation  of  existing 
•contracts  and  amounts  to  legislative  confiscation;  and  hence, 
-where  an  action  for  revival  of  an  existing  judgment  was  brought 
TTlthln  six  years  from  date  of  rendition,  no  limitation  is  imposed 
upon  the  right  to  introduce  the  judgment  in  evidence,  where  the 
trial  does  not  occur  until  the  lapse  of  a  greater  period  than  six 
years  after  its  rendition. 
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IKTEBEST — ^RATE  ON  JX7DGMENTS — ^EFFECT  OF  CHANGE  OF  LAW. 

Where  a  promissory  note  was  executed  drawing  interest  at 
the  rate  of  one  per  cent,  per  month,  without  any  provision  there- 
in for  interest  after  maturity,  and  such  note  has  been  placed  in 
judgment,  without  any  recital  as  to  the  amount  of  interest  it 
should  draw,  the  judgment  would  draw  interest  at  the  legal  rate 
specified  by  statute,  and  this  rate  would  vary  from  time  to  time 
with  any  alterations  in  the  legal  rate  made  by  statute. 

SAME. 

The  provision  in  the  interest  laws  of  1895  and  1899  (Laws 
1895,  p.  350,  §  6;  Laws  1899,  p.  130,  {  8)  that  nothing  therein 
contained  should  be  construed  as  affecting  any  contract  or  obli- 
gation made  or  entered  into  prior  to  the  taking  effect  of  the 
act,  applies  only  to  contracts  and  obligations  between  par- 
ties, and  not  to  rights  or  obligations  arising  by  operation  of  law. 

Appeal  from  the  Superior  Court,  Okanogan  County. — 
Hon.  Charles  H.  Neal,  Judge.    Modified  and  AfBmied- 

Gi*aves  &  Chaves,  for  appellant. 
Martin  &  Orant,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — ^Lillian  M.  O'Herin,  the  respondent  here- 
in, who  claims  title  by  bequest  from  John  S.  Palmer 
(who  was  the  plaintiff  and  judgment  creditor)  to  a  judg- 
ment rendered  in  this  cause  in  April,  1894,  against  the 
appellant,  Laberee,  and  others,  filed  a  motion  to  revive 
the  judgment,  proceeding  under  §§  462,  463,  2  Hill's 
Code,  relating  to  the  revival  of  judgments.  The  appel- 
lant and  the  defendant  Loudon  were  the  only  judgment 
debtors  served  with  notice,  and  appellant  alone  appeared 
and  defended.  He  interposed  a  demurrer,  which  was 
overruled,  and  then  answered,  putting  in  issue  the  own- 

* 

ership  of  the  judgment  and  its  existence  as  a  demand 
against  him.  A  trial  was  had,  and  an  order  was  made 
reviving  the  judgment.  From  this  order  the  appeal  is 
taken. 
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The  principal  contention  of  appellant  is:  That  pro- 
ceedings to  revive  the  judgment  cannot  be  prosecuted 
because  the  statute  providing  for  the  revival  of  judg- 
ments has  been  repealed  by  the  act  of  March  6,  1897, 
entitled  "An  act  relating  to  the  duration  of  judgments 
and  repealing  sections  462  and  463,  volume  2,  Hill's 
Code  of  Washington."  Laws  1897,  p.  52.  That,  though 
that  act,  as  originally  adopted,  was  obnoxious  to  consti- 
tutional provisions  when  applied  to  judgments  founded 
upon  contract  obligations  incurred  prior  to  the  passage  of 
the  act,  the  objection  was  obviated  by  the  decision  in  Bett- 
man  v.  Cowley,  19  Wash.  207  (53  Pac.  53,  40  L.  R.  A. 
815),  in  which  the  act  was  construed,  and  one  section 
declared  unenforceable,  and  that  that  decision,  in  con- 
struing the  act,  entered  into  and  became  a  part  of  it. 
That  the  remainder  of  the  act,  including  the  repealing 
clause,  is  valid,  for  the  court  held  §  2  of  the  act,  which 
forbade  the  prosecution  of  an  action  upon  a  judgment,  un- 
enforceable, because  to  enforce  it  would  deprive  the  judg- 
ment creditor  of  all  remedy ;  and,  if  that  section  is  blotted 
from  the  act,  in  cases  of  this  character,  by  that  decision, 
then  the  judgment  creditor  has  a  remedy,  for  he  may 
maintain  his  action  upon  the  judgment  as  a  common* 
law  right.  Appellant  also  contends  that,  though  it  be  held 
that  the  effect  of  the  decision  in  Bettman  v.  Cowley, 
supra,  was  that  the  judgment  creditor  could  not  be  de- 
prived of  either  of  the  remedies  upon  his  judgment  to 
which  he  was  entitled  when  the  contract  was  made,  §§ 
1  and  3  yet  remain,  are  enforceable,  and  forbid  the  rendi- 
tion of  a  judgment  or  order  of  revival  when  more  than 
8U  years  have  elapsed  since  the  rendition  of  the  original 
judgment  The  appellant  cites  many  authorities  to  the 
effect  that  a  law  cannot  be  assailed  by  a  pre-existing  con- 
tract creditor  merely  because  it  makes  a  change  in  the 
remedy  or  remedies  which  he  had  when  the  contract 
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was  made,  nor  because  it  takes  away  all  such  remedieB, 
and  substitutes  another  or  others  in  their  stead,  if  it 
leaves  or  gives  to  him  a  substantial  remedy ;  that  he  cannot 
demand  an  absolute  equivalent,  but  only  a  sufScient  rem- 
edy. It  may  be  conceded  that  this  is  the  law.  It  must 
not  be  forgotten,  however,  that  when  the  law  in  question 
(Laws  1897,  p.  52)  emanated  from  the  legislature  it  1^ 
no  remedy  whatever.  The  appellant  then  reasons  that, 
l)ecause  the  court,  in  passing  on  the  act  of  1897  in 
Bettman  v.  Cowley,  supra,  held  that  the  legislature  could 
not,  as  to  pre-existing  creditors,  take  away  the  common- 
law  right  of  action  on  a  judgment^  as  contemplated  by 
§  2  of  the  act,  therefore  that  right  still  remains,  as  if 
the  legislature  had  never  attempted  to  repeal  it ;  and  that, 
being  a  sufficient  remedy,  the  act  is  valid  as  to  pre-exist- 
ing creditors  so  far  as  it  expressly  repeals  §§  462  and 
463  of  2  Hill's  Code.  In  other  words,  that  the  court. 
l)y  interpretation  of  the  statute,  has  preserved  the  com- 
mon-law remedy,  and  therefore  the  same  rule  applies  as 
if  the  legislature  had  expressly  preserved  that  remedy, 
and  repealed  the  statutory  remedy.  Hiis  is  an  ingenionfl 
argument,  but  it  ignores  the  question  which  we  think 
is  decisive  of  this  case.  What  object  did  the  legislature 
intend  to  accomplish  by  the  act  of  1897  ?  Two  remedies 
then  existed  by  which  a  creditor  could  renew  a  judgment; 
one  by  an  action  as  at  common  law,  the  other  by  statutory 
proceedings.  The  legislature  intended  by  the  act  to  take 
iaway  both  these  remedies,  and  to  leave  no  remedy.  As 
was  said  by  Justice  Fibld  in  the  Eureka  Case,  4  Sawy. 
302: 

"The  inquiry,  where  any  uncertainty  exists,  always  is 
as  to  what  the.  legislature  intended;  and,  when  that  ia 
tiscertained,  it  controls.^' 

Courts  do  not  make  the  laws ;  they  only  interpret  them 
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for  the  purpose  of  ascertaining  the  legislative  intent  and 
adjudging  the  effect  thereof. 

^'The  statute  itself  furnishes  the  best  means  of  its- 
own  exposition ;  and,  if  the  intent  of  the  act  can  be  clearly 
ascertained  from  a  reading  of  its  provisions,  and  all  its. 
parts  may  be  brought  into  harmony  therewith,  that  intent 
will  prevail  without  resorting  to  other  aids  for  construc- 
tion. The  intention  of  an  act  will  prevail  over  the  literal 
sense  of  its  terms."  Sutherland,  Statutory  Construction, 
§  219. 

The  intent  of  the  act  in  question  can  be  clearly  ascer- 
tained from  §  2;  and,  even  if  §  4  of  the  act,  wherein 
§§  462  and  463,  2  HilPs  Code,  were  expressly  repealed, 
was  not  in  the  act,  it  is  plain  by  §  2  that  not  only  suits; 
and  actions,  but  all  proceedings  by  which  the  lien  or  dura- 
tion of  judgments  was  to  be  continued,  were  abrogated. 
Section  2  reads:  "No  suit,  action,  or  other  proceedings 
shall  ever  be  had  on  any  judgment,"  etc.  The  method  of 
reviving  a  judgment  under  the  two  sections  cited  from 
Hill's  Code  is  a  "proceeding,"  and  falls  within  the  pur- 
view of  §  2  of  the  act  of  1897.  Courts  cannot  correct 
what  they  deem  excesses  in  legislation;  and  where  it  is 
plain  that  the  legislature  intended  to  repeal  all  laws 
OB  a  certain  subject,  and  by  apt  language  expressed  that 
intention,  courts  cannot  say  that  the  intention  was  accom- 
plished only  to  a  limited  extent. 

"The  certainty  of  the  law  is  next  in  importance  to 
its  justice.  And,  if  the  legislature  has  expressed  its  in- 
tention in  the  law  itself  with  certainty,  it  is  not  admissi* 
ble  to  depart  from  that  intention  on  any  extraneous  con- 
sideration or  theory  of  construction."  Sutherland,  Stat- 
utory Construction,  §  286. 

All  the  provisions  of  this  act  are  connected  together 
as  one  uniform  piece  of  legislation  on  one  subject.  It  is 
plain  that  the  legislature  intended  the  act  as  a  whole^ 
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and  that  it  was  to  be  carried  into  effect  as  a  whole.  The 
act  does  not  fall  within  that  class  where,  at  the  tiine  of 
the  enactment,  it  is  partly  constitutional  and  partly  un- 
constitutional, and  the  unconstitutional  part  may  be 
stricken  out,  and  that  remaining  may  be  enforced  in  ac- 
cordance with  the  legislative  intent,  wholly  independent 
of  that  which  was  rejected.  Here  the  entire  act  as  to  a 
certain  class  of  creditors  was  unconstitutional,  it  being 
the  legislative  intent  that  a  judgment  should  not  be  ex- 
tended or  revived  by  any  method.  Because  the  court 
has  declared  this  intent  of  no  avail  as  to  one  remedy,  we 
are  asked  to  conclude  that  the  legislative  intent  prevail 
as  to  the  other  remedy.  That  would  make  the  legislative 
intent  depend  upon  the  decision  of  the  court  This  is  an 
absurdity. 

"The  rule  is  that,  if  the  invalid  portions  can  be  sep- 
arated from  the  rest,  and  if,  after  their  excision,  there 
remains  a  complete,  intelligible,  and  valid  statute,  cap- 
able of  being  executed,  and  conforming  to  the  general 
purpose  and  intent  of  the  legislature,  as  shown  in  the  act, 
it  will  not  be  adjudged  unconstitutional  in  toto,  but  sus- 
tained to  that  extent.  *  *  *  But  when  the  parts  of 
the  statute  are  so  mutually  dependent  and  connected,  as 
conditions,  considerations,  inducements,  or  compensations 
for  each  other,  as  to  warrant  a  belief  that  the  legislature 
intended  them  as  a  whole,  and  that,  if  all  could  not  be 
carried  into  effect,  the  legislature  would  not  pass  the  ree- 
idue  independently,  then,  if  some  parts  are  unconstitu- 
tional, all  the  provisions  which  are  thus  dependent,  con- 
ditional, or  connected  must  fall  with  them.^*  Black,  In- 
terpretation of  Laws,  p.  96. 

The  judgment  sought  to  be  revived  was  rendered  April 
10,  1894.  On  April  8,  1900,  the  motion  to  revive  wms 
served  upon  appellant.  The  case  came  on  for  trial  in 
May,  1900.  By  his  answer,  appellant  put  in  issue  tiie 
existence  of  the  judgment.    To  prove  the  issue,  respond* 
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ent  offered  the  judgment  in  evidence  in  Maj^  1900.  It 
was  received  over  appellant's  objection  that  it  was  no 
longer  a  charge  against  him.  This  objection  is  based 
upon  the  wording  of  §  1  of  the  act  of  1897^  which  is  as 
follows : 

"After  the  expiration  of  cix  years  from  the  rendition 
of  any  judgment  it  shall  cease  to  be  a  lien  or  charge 
against  the  estate  or  person  of  the  judgment  debtor.'' 

The  appellant  contends  that  this  section  of  the  act^  at 
least,  is  in  force,  and  that  one  who  sues  upon  a  judg- 
ment or  revives  one  must  not  only  commence  his  action 
or  proceeding  within  the  six  years,  but  must  obtain  his 
judgment  or  order  of  revival  within  that  time;  and  that 
in  this  case,  while  the  proceedings  were  commenced  with- 
in the  six  years,  the  revival  was  not  had  until  the  six 
years  had  expired,  and  that  the  original  judgment  was 
improperly  received  in  evidence  to  establish  an  existing 
liability  when  the  judgment  itself  had  ceased  to  be,  and 
had  become  as  so  much  waste  paper.  In  commenting  on 
this  section,  counsel  for  appellant  says : 

"It  does  not  deal  with  the  remedy  to  enforce  an  obli- 
gation, but  with  the  obligation  itself ;  declaring  that  upon 
the  expiration  of  a  certain  period  it  shall  cease  to  exist. 
Observe  in  limitation  statutes  the  universal  language. 
In  all  the  provision  is  that  ^actions  can  only  be  com- 
menced,' or  that  ^actions  must  be  commenced'  within  a  cer- 
tain period.  But  the  commencement  of  actions  is  not  re- 
ferred to  in  this  statute.  It  goes  directly  to  the  obligation 
itself,  and  destroys  it.*' 

It  seems  to  us  that,  if  the  destruction  of  the  remedy 
impairs  the  obligation  of  a  contract,  and  is,  therefore, 
unconstitutional,  the  destruction  of  the  thing  itself,  to 
which  the  remedy  is  but  an  incident,  is  also  unconstitu- 
tional. To  say  that  a  judgment  shall  not  be  a  charge 
against  the  estate  or  person  of  the  debtor  destroys  the 
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obligation^  and  amounts  to  legislative  confiscation.  la 
effect,  it  takes  the  property  of  the  creditor,  and  gives  it 
to  the  debtor  without  due  process  of  law.  Such  legisla- 
tion is  obnoxious  to  all  constitutional  restriction,  and 
should  not  be  upheld.  Section  3  is  in  the  nature  of  a  pro- 
viso to  §  1,  and  should  be  read  and  considered  as  part  of 
that  section.  The  court,  in  Bettman  v.  Cowley,  supra, 
quotes  with  approval  from  Bronson  v.  Kinzie,  1  How. 
811,  as  follows: 

'Whatever  belongs  merely  to  the  remedy  may  be  al- 
tered according  to  the  wUl  of  the  state,  provided  the  altera 
ation  does  not  impair  the  obligation  of  the  contract.  But^ 
if  that  effect  is  produced,  it  is  immaterial  whether  it  is 
done  by  acting  on  the  remedy  or  directly  on  the  contract 
itself.    In  either  case  it  is  prohibited  by  the  constitution.'^ 

'  This  authority  holds  that  it  is  immaterial  whether  the 
obligation  of  a  contract  is  impaired  by  acting  on  the  rem* 
edy  or  directly  upon  tho  contract.  In  either  case  it  is 
prohibited  by  the  constitution,  and  under  this  decision 
as  to  existing  judgments  growing  out  of  contract  §§  1 
and  3  must  fall  with  the  rest  of  the  act.  In  Bettman  v. 
Cowley,  supra,  the  court  also  held  that  the  act  in  question 
was  not  a  statute  of  limitation,  and  this  holding,  it  seems  to 
us,  disposes  of  the  second  question  raised  by  the  appellant. 
We  think  that  the  legislative  intent  as  expressed  in  this 
act  not  only  sought  to  destroy  existing  judgments,  but  tiic 
act  was  intended  to  deny  any  remedy  whereby  existing 
judgments  could  be  extended,  and  that  the  act  was  in- 
tended as  a  whole,  and  to  be  carried  into  effect  as  such; 
and,  that  being  the  case,  so  far  as  it  refers  to  contracts 
which  were  in  existence  at  the  time  the  law  was  enacted 
it  is  unconstitutional,  and  that  the  respondent  had  a  right 
to  revive  his  judgment  under  §§  462  and  463,  2  Hill's 
Code,  or  by  an  action  at  common  law,  and  to  put  in  evi- 
dence the  original  judgment  in  the  revival  proceedings. 
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as  if  the  act  in  question  had  never  been  passed  bj  the 
legislature.    Black,  Interpretation  of  Laws,  supra. 

As  to  the  amount  for  which  the  judgment  was  revived, 
we  think  proper  exceptions  were  taken  by  the  appellant 
to  the  first  and  second  findings  of  fact,  wherein  the 
amount  to  be  credited  as  payment  on  the  original  judg- 
ment and  the  amoimt  of  interest  were  found  by  the  court 
below,  and  on  these  exceptions  we  can  review  such  findings. 
On  the  5th  day  of  November,  1892,  at  Loomiston,  in 
Okanogan  county,  Washington,  O.  G.  Laberee  and  G.  W. 
Loudon  made,  executed,  and  delivered  to  John  S.  Palmer 
their  certain  promissory  note  in  writing,  whereby  they 
promised  to  pay  John  S.  Palmer  the  sum  of  $6,000,  with 
interest  thereon  from  date  at  the  rate  of  1  per  cent  per 
month.  The  original  judgment  was  upon  this  note.  The 
law  in  force  when  this  contract  was  entered  into  as  to  in- 
terest on  judgments  was: 

"Judgments  shall  bear  the-  legal  rate  of  interest  from 
date  thereof,  except  when  rendered  upon  an  express  con- 
tract in  writing  wherein  a  different  rate  of  interest  is 
agreed  upon  by  the  parties,  in  which  case  the  judgment 
shall,  until  paid  and  satisfied,  bear  the  same  rate  of  inter- 
est specified  in  such  written  contract."  2  HilFs  Code,  § 
459. 

"Eevived  judgments  shall  bear  the  same  interest  and 
be  in  all  respects  similar  to  original  judgments  as  to  lien 
and  enforcement  or  collection."     Id.  §  463. 

In  1893  the  legislature  enacted  as  follows  (Laws  1898, 
p.  29): 

"Section  1.  The  legal  rate  of  interest  shall  be  eight 
per  cent,  per  annum." 

"Sec.  4.  Judgments  shall  bear  the  legal  rate  of  inter- 
est from  date  of  entry  thereof. 

"Sec.  5.  All  acts  or  parts  of  acts  in  conflict  herewith 
are  hereby  repealed." 

27—23  WA8B. 
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In  1895  the  legislature  enacted  as  follows  (Laws  1895, 
p.  350) : 

"Sec.  4.  Judgments  founded  on  written  contracts,  pro- 
viding for  the  payment  of  interest  until  paid  at  a  specified 
rate,  shall  bear  interest  at  the  rate  specified  in  such  con- 
tracts ;  provided,  that  said  interest  rate  is  set  forth  in  the 
judgment;  and  all  other  judgments  shall  bear  interest  at 
the  rate  of  seven  per  centum  per  annum  from  date  of 
entry  thereof." 

Sec.  6.  Nothing  herein  contained  shall  be  construed 
as  affecting  any  contract  or  obligation  made  or  entered 
into  prior  to  the  taking  effect  of  this  act,  nor  the  rate  of 
interest  provided  by  law  for  state,  municipal  or  other 
public  bonds." 

In  1899  the  legislature  enacted  as  follows  (Laws  1899, 
p.  129)  : 

"Sec.  6.  Judgments  hereafter  rendered  founded  on 
written  contracts,  providing  for  the  payment  of  interest 
until  paid  at  a  specified  rate^  shall  bear  interest  at  the  rate 
specified  in  such  contracts,  not  in  any  case,  however,  to 
exceed  ten  per  cent,  per  annum ;  provided,  that  said  in- 
terest rate  is  set  forth  in  the  judgment;  and  all  other 
judgments  shall  bear  interest  at  the  rate  of  six  per  centiun 
per  annum  from  date  of  entry  thereof." 

"Sec.  8.  Nothing  herein  contained  shall  be  construed 
as  affecting  previous  to  entry  of  judgment  thereon  any 
contract  or  obligation  made  or  entered  into  prior  to  the 
taking  effect  of  this  act." 

Section  9  repeals  the  act  of  1895,  "provided,  however, 
that  the  repeal  thereof  shall  not  affect  any  existing  con- 
tract." 

After  allowing  certain  credits,  of  which  we  will  speak 
further  on,  the  court  rendered  judgment  of  revival  in 
favor  of  respondent  for  the  sum  of  $4,577  principal  and 
$8,344.15  interest,  being  interest  at  the  rate  of  12  per 
cent,  per  annum  from  April  10,  1894,  the  date  of  the 
original   judgment,    until   May   26,    1900,   the  date  of 
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the  judgment  of  revival.  The  original  judgment  is  "that 
the  plaintiff,  John  S.  Palmer,  do  have  and  recover  of  and 
from  the  defendants,  O.  G.  Laberee  and  G.  W.  Loudon, 
the  sum  of  five  thousand  three  hundred  fifty-two  and 
12-100  dollars,  together  with  the  costs  and  disbursements 
incurred  herein,  taxed  at  $26.05,  together  with  an  attor- 
ney fee  of  $100.00."  The  respondent  claims  that  the 
original  judgment  was  on  a  note  given  November  6,  1892, 
due  one  year  after  date,  bearing  interest  at  12  per  cent, 
per  annum  until  paid.  The  record  fails  to  disclose  any 
such  state  of  facts,  and  discloses  the  facts  to  be  as  hereto- 
fore set  out.  It  will  be  presumed  that  the  note  described 
was  sued  on  after  maturity.  On  the  facts  disclosed,  this 
contract  makes  no  provision  for  interest  after  defatilt. 

"There  is  considerable  conflict  of  authority  as  to  the 
rate  of  interest  recoverable  after  maturity  where  the  con- 
tract, though  stipulating  for  interest  and  specifying  a 
rate,  makes  no  provision  for  interest  after  default  in  the 
payment  of  the  principal  sum  when  due.'^  16  Am.  &  Eng. 
Enc.  Law  (2d  ed.)  p.  1053,  and  cases  cited. 

"The  preponderance  of  opinion  is  in  favor  of  the  doc- 
trine that  the  stipulated  rate  attends  the  contract  until 
it  is  satisfied  or  merged  in  judgment."  Jefferson  County 
V.  Lewis,  20  Fla.  1009;  Pearce  v.  Hennessy,  10  R.  I. 
226 ;  O'Brien  v.  Young,  95  N.  T.  428  (47  Am.  Eep.  64). 

In  the  case  of  Brewster  v.  Wakefield,  22  How.  118,  a 
case  that  arose  under  the  statute  of  the  territory  of  Min- 
nesota which  provided  that  "any  rate  of  interest  agreed 
upon  by  the  parties  in  contract,  specifying  the  same  in 
writing,  shall  be  legal  and  valid,"  and  that,  "when  no 
rate  of  interest  is  agreed  upon  or  specified  in  a  note  or 
other  contract,  seven  per  cent,  per  annum  shall  be  the 
legal  rate,"  the  suit  was  upon  two  notes,  in  one  of  which 
interest  was  reserved  at  the  rate  of  25  per  cent,  per  an- 
num, and  in  the  other  at  the  rate  of  2  per  cent,  a  month. 
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The  Buprcme  court  of  the  territory  held  that  interest  was 
payable  on  the  notes  at  the  stipulated  rate  after  as  well 
as  before  their  maturity.  In  the  supreme  court  of  tlie 
United  States  this  decision  was  reversed,  and  Chief  Jus- 
tice Taney,  in  giving  judgment,  said: 

"There  is  no  stipulation  in  relation  to  interest,  after 
the  notes  become  due,  in  case  the  debtor  should  fail  to 
pay  them ;  and  if  the  right  to  interest  depended  altogether 
on  contract,  and  was  not  given  by  law,  in  a  case  of  this 
kind,  the  appellee  would  be  entitled  to  no  interest  what- 
ever after  the  day  of  payment.  The  contract  being  en- 
tirely silent  as  to  interest,  if  the  notes  should  not  be  punc- 
tually paid,  the  creditor  is  entitled  to  interest  after 
that  time  by  operation  of  law,  and  not  by  any  provision 
of  the  contract." 

The  supreme  court  of  the  United  States  referred  in 
support  of  its  decision  to  the  case  of  LudwicJe  v.  Hunt' 
zinger,  6  Watts  &  S.  51,  in  which,  the  stiptdated  interest 
on  a  bond  being  less  than  the  legal  rate,  interest  was  al- 
lowed subsequent  to  the  maturity  of  the  bond  at  the  legal 
rate.  The  supreme  court  of  Pennsylvania,  in  its  opinion, 
said: 

"Until  the  bond  became  payable,  the  agreement  of  the 
parties  regulated  the  allowance  of  interest  and  the  rate 
of  it,  but  after  that  the  law  interposed,  not  only  to  allow, 
but  to  regulate,  the  rate  of  interest  that  should  be  paid 
by  the  defendant  or  debtor  for  and  on  account  of  his  ille* 
gal  detention  of  the  debt  from  the  plaintiffs." 

The  respondent  claims  that  §  459,  2  Hill's  Code,  suf^r 
entered  into  and  became  a  part  of  the  contract  when  the 
note  was  given,  that  being  law  relative  to  interest  on  judg- 
ments at  the  time ;  and  that  to  deny  interest  at  the  rate 
mentioned  in  the  note  is  to  impair  the  obligation  of  the  con- 
tract. It  will  be  seen  iromBrewster  v.  Wakefield,  suprt^, 
and  Ludwick  v,  Huntzinger,  supra,  that  where  a  note  is 
entirely  silent  as  to  interest  after  it  is  due,  the  creditor 
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is  entitled  to  interest  by  operation  of  law ;  and  that  until 
the  note  became  payable  the  agreement  of  the  parties  reg- 
ulated the  allowance  and  the  rate  of  interest^  but  after 
that  the  law  interposed  not  only  to  allow,  but  to  regulate, 
the  rate  of  interest  that  should  be  allowed  the  creditor 
for  and  on  account  of  the  illegal  detention  of  the  debt. 
When  the  contract  was  entered  into,  the  contracting 
parties  knew  that  this  rate  was  liable  to  be  changed  by  the 
legislature,  and  must  be  considered  as  having  contracted 
with  knowledge  of  that  fact.  In  1  Sutherland,  Damages, 
p.  644,  it  is  said : 

"A  contract  for  the  payment  of  money  at  a  definite 
future  time,  with  a  stipulation  for  the  payment  of  inter- 
est at  a  specified  rate,  stands,  if  not  performed,  after  the 
date  fixed  for  the  payment  of  the  principal,  simply  as  a 
chose  in  action.  The  contract  has  then  no  future.  The 
time  has  elapsed  for  performance.  There  remains  but  a 
right  of  action  for  damages.  There  is  no  continuing  con- 
tract to  pay  interest  in  any  other  sense  than  there  is  a 
continuing  contract  to  pay  the  principal.  The  promise 
was,  as  to  both,  to  pay  at  a  day  which  is  past." 

In  the  case  of  Morley  v.  Lake  Shore  By.  Co.,  146  U. 
S.  168  (13  Sup.  Ct.  66),  the  supreme  court  says: 

"Interest  on  a  principal  sum  may  be  stipulated  for  in 
the  contract  itself,  either  to  run  from  the  date  of  the  con- 
tract until  it  matures,  or  until  payment  is  made;  and  its 
payment  in  such  a  case  is  as  much  a  part  of  the  obligation 
of  contract  as  the  principal,  and  equally  within  the  pro- 
tection of  the  constitution.  But  if  the  contract  itself  does 
not  provide  for  interest,  then,  of  course,  interest  does  not 
accrue  during  the  running  of  the  contract ;  and  whether, 
after  maturity,  and  a  failure  to  pay,  interest  shall  accrue, 
depends  wholly  on  the  law  of  the  state,  as  declared  by  its 
statutes.  If  the  state  declares  that,  in  case  of  the  breach 
of  a  contract,  interest  shall  accrue,  such  interest  is  in  the 
nature  of  damages,  and,  as  between  the  parties  to  the 
contract,  such  interest  will  continue  to  run  until  payment, 
or  until  the  owner  of  the  cause  of  action  elects  to  merge 
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it  into  judgment.  After  the  cause  of  action,  whether  a 
tort  or  a  broken  contract^  not  itself  prescribing  interest 
till  payment;  shall  have  been  merged  into  a  judgment^ 
whether  interest  shall  accrue  upon  the  judgment  is  a  mat- 
ter not  of  contract  between  the  parties,  but  of  legislative 
discretion,  which  is  free,  so  far  as  the  constitution  of  the 
United  States  is  concerned,  to  provide  for  interest  as 
a  penalty  or  liquidated  damages  for  the  nonpayment  of 
the  judgment,  or  not  to  do  so.  When  such  provision  is 
made  by  statute,  the  owner  of  the  judgment  is,  of  course, 
entitled  to  the  interest  so  prescribed  imtil  payment  is 
received,  or  until  the  state  shall,  in  the  exercise  of  its 
discretion,  declare  that  such  interest  shall  be  changed  or 
cease  to  accrue.  Should  the  statutory  >^damages  for  non- 
payment of  a  judgment  be  determined  by  a  state,  either  in 
whole  or  in  part,  the  owner  of  a  judgment  will  be  entitled 
to  receive  and  have  a  vested  right  in  the  damages  which 
shall  have  accrued  up  to  the  date  of  the  legislative 
change;  but  after  that  time  his  rights  as  to  interest  as 
damages  are,  as  when  he  first  obtained  his  judgment,  just 
what  the  legislature  chooses  to  declare.  He  has  no  con- 
tract whatever  on  the  subject  with  the  defendant  in  the 
judgment,  and  his  right  is  to  receive,  and  the  defendant's 
obligation  is  to  pay,  as  damages,  just  what  the  state 
chooses  to  prescribe." 

"In  the  case  of  Wyoming  Naiionnl  Bank  v.  Brown,  61 

Pac.  465,  the  supreme  court  of  Wyoming  says: 

"The  contract  has  been  merged  in  the  judgment,  or, 
as  has  been  said,  it  has  been  extinguished  by  the  judg- 
ment, which  is  a  higher  security.  ^The  liability  of  the 
debtor  no  longer  rests  upon  his  voluntary  agreement,  but 
upon  the  adjudication  of  the  court  into  which  the  former 
has  passed.'  McDonald  v,  Dickson,  87  N.  C.  404.  A 
familiar  principle  will  serve  to  clearly  illustrate  this.  It 
is  well  settled  that  a  judgment  carries  only  such  a  rate 
of  interest  as  may  be  established  by  law,  notwithstanding 
that  the  contract  or  cause  of  action  on  which  it  was 
founded  may  bear  a  higher  rate;  and  this  is  so  because 
of  the  merger  of  the  contract  in  the  judgment,  and  there- 
after the  law,  and  not  the  parties,  prescribes  the  interest" 


PALMEB  V.  LABEREE.  428 

Dec.  1900.]  Opinion  of  the  Court— White,  J. 

In  1893^  before  the  original  judgment  in  this  action 
was  obtained^  the  legislature  fixed  the  legal  rate  of  in- 
terest at  8  per  cent,  and  provided  that  judgments  should 
bear  the  legal  rate  from  the  date  of  entry,  and  expressly 
repealed  all  acts  in  conflict.  In  1895  the  legislature  de- 
clared that  judgments  founded  upon  written  contracts 
should  bear  interest  at  the  rate  specified  in  such  contracts, 
provided  said  interest  rate  was  set  forth  in  the  judgment 
(in  the  case  at  bar  no  interest  rate  is  set  forth  in  the 
judgment),  and  all  other  judgments  should  bear  interest 
at  the  rate  of  7  per  cent.  There  was  also  a  provision  in 
the  act  of  1896  that  nothing  therein  contained  should  be 
construed  as  affecting  any  contract  or  obligation  made  or 
entered  into  prior  to  the  taking  effect  of  the  act.  This 
exception,  in  our  opinion,  applies  only  to  contracts  and 
obligations  between  the  parties,  and  not  to  rights  or  obliga- 
tions arising  by  operation  of  law.  This  same  objection 
was  made  in  the  case  of  O'Brien  v.  Young,  supra.  In 
that  case  Eabl,  J.,  in  delivering  the  opinion  of  the  court, 
says: 

"It  is  claimed  that  the  provision  in  section  1  of  the  act 
of  1879,  which  reduced  the  rate  of  interest  (chap.  538), 
saves  this  judgment  from  the  operation  of  that  act.  The 
provision  is  that  'nothing  herein  contained  shall  be  so  con- 
strued as  to  in  any  way  affect  any  contract  or  obligation 
made  before  the  passage  of  this  act.^  The  answer  to  this 
claim  is  that  here  there  was  no  contract  to  pay  interest  at 
any  given  rate.  The  implied  contract,  as  I  have  shown, 
was  to  pay  such  interest  as  the  law  prescribed,  and  that 
contract  is  not  affected  or  interfered  with.'^ 

In  Morley  v.  Lake  Shore  By.  Co.,  supra,  the  court 
says: 

"He  has  no  contract  whatever  on  the  subject  with  the 
defendant  in  the  judgment,  and  his  right  is  to  receive, 
and  the  defendant's  obligation  is  to  pay,  as  damages,  just 
Tvhat  the  state  chooses  to  prescribe." 
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In  1899  the  legislature  declared  that  judgments 
founded  upon  written  contracts  providing  for  the  pay- 
ment of  interest  imtil  paid  at  a  specified  rate  should 
bear  interest  until  paid  at  the  rate  specified,  not  exceed- 
ing 10  per  cent.,  and  that  said  rate  should  be  set  forth 
in  the  judgment.  All  other  judgments  should  bear  in- 
terest at  the  rate  of  6  per  cent,  per  annum  from  date 
of  entry.  A  clause  similar  to  the  act  of  1895,  that  the 
act  should  not  be  construed  as  affecting  any  contract  or 
obligation  made  or  entered  into  prior  to  the  taking  effect 
of  the  act,  was  included  in  this  act,  and  it  expressly 
repealed  the  law  of  1895.  The  judgment  in  this  case 
was  rendered  upon  the  10th  day  of  April,  1894.  We 
think,  from  the  authorities  cited,  which  state,  in  our 
opinion,  the  law,  that  computation  of  interest  should  be 
as  follows:  8  per  cent,  per  annum  on  the  amount  due 
on  the  judgment  after  allowing  credit  for  payments 
thereon  from  April  10,  1894,  until  the  law  of  1895 
(Laws  1895,  p.  349)  went  into  effect,  June  13,  1895; 
and  from  that  time  until  the  law  of  1899  (Laws  1899, 
p.  128)  went  into  effect,  June  8,  1899,  at  the  rate  of  7 
per  cent,  per  annimi;  and  from  the  time  the  Laws  of 
1899  went  into  effect  until  May  26,  1900,  at  the  rate 
of  6  per  cent,  per  annum.  The  amount  of  interest  com- 
puted on  this  basis  from  April  10,  1894,  to  May  26, 
1900,  the  date  of  the  revived  judgment,  is  $1,974.14, 
being  $1,370.01  less  than  that  awarded  by  the  coiut 
below. 

The  record  shows  that  the  court  revived  the  judgment 
for  the  sum  of  $4,577  as  the  principal  of  the  judgment. 
The  original  judgment  was  for  $5,352.12,  and,,  in  ad- 
dition, an  attomey^s  fee  of  $100,  and  costs  amoxmting 
to  $26.05.  The  sheriff  sold  property  on  execution 
on  the  original  judgment  for  $928,  and  incurred  $27.31 
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costs  in  so  doing.  After  deducting  the  attorney  fee, 
and  all  the  costs^  and  giving  credit  for  the  balance  real- 
ized by  the  sheriflf,  this  leaves  the  sum  of  $4,577.48  as  the 
principal  of  the  judgment  April  10,  1894.  The  error 
amounts  to  only  48  cents,  and  is  against  the  respondent 
The  appellant  has  nothing  to  complain  of  in  this  respect. 
Inasmuch  as  the  court  below  erred  in  allowing  interest 
at  12  per  cent,  per  annum  on  the  revived  judgment  from 
April  10,  1894,  it  is  ordered  that  the  court  below  remit 
from  the  judgment  on  account  of  interest  as  of  the  date 
of  May  26,  1900,  the  sum  of  $1,370.01.  In  all  other 
respects  the  judgment  of  the  court  below  is  affirmed.  The 
appellant  to  recover  his  costs  on  this  appeal. 

Dunbar,  C.  J.,  and  A'ndees,  J.,  concur. 


28    426 
as    474 


[No.  8426.     Decided  December  8,  1900.] 

Pacific  National  Bank  of  Tacoma,  Washington, 
Appellant,  v.  San  Feanoisoo  Bridge  Company,  Re- 
spondent 

EVIDENCE — varying       ESCROW       AOBEEKBNT — ADMISSIBILITT       OF 
PABOL. 

Where  a  written  agreement  of  escrow  is  neither  ambiguous 
nor  uncertain,  but  is  sufficient  to  show  the  intent  of  the  parties 
and  a  complete  agreement  in  itself,  parol  evidence  of  a  verbal 
contemporaneous  agreement  whose  effect  would  be  to  modify 
and  vary  its  terms  is  inadmissible,  even  if  the  evidence  tends 
to  prove  an  independent,  collateral  agreement,  if  such  oral  con- 
tract would  entirely  change  the  scope  and  meaning  of  the  writ- 
ing. 

SAXES — time  and  PLACE  OF  DELIVERY. 

Where  goods  are  sold  without  any  place  of  delivery  being 
agreed  upon  a  tender  of  delivery  at  the  place  where  the  goods 
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are  when  sold  is  sufficient,  but  to  be  effective  must  be  made 
within  a  reasonable  time. 

Appeal   from   Superior   Court,   King   County. — ^Hon. 
E.  D.  Benson,  Judge.     Affirmed. 

McClure  <£  McClure  and  F.  8.  Blattner,  for  appellant. 
B ailing er,  Ronald  &  Battle,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — This  is  an  action  on  a  promissory 
note.  It  appears  from  the  record  that  on  May  18,  1891, 
one  George  Roberts  sold  to  the  respondent  his  right  in 
certain  letters  patent  for  a  track  laying  machine^  together 
with  six  certain  machines  manufactured  under  the  pat- 
ents, reserving  to  himself  a  royalty  of  a  certain  sum  per 
mile  for  every  mile  of  railway  track  laid  with  the  ma- 
chines then  manufactured  or  thereafter  to  be  manufac- 
tured under  the  patent.  The  machines  transferred  were 
at  various  places;  one  being  in  the  possession  of  Woods, 
Larson  &  Co.  at  or  near  Missoula,  Montana,  and  was  at  the 
time  of  the  sale  being  used  by  them  in  the  construction 
of  a  railroad  known  as  the  Missoula  and  Idaho  branch 
of  the  Northern  Pacific.  For  this  machine  a  bill  of  sale 
was  given,  which,  after  reciting  the  sale  of  the  machine 
for  a  consideration  of  one  thousand  dollars,  contained 
a  warranty  on  the  part  of  the  vendor  to  the  effect  that  he 
would  warrant  and  defend  the  sale  of  the  same  against 
the  lawful  claims  of  all  persons  whomsoever.  After  the 
sale  was  made  the  respondent  proceeded  to  locate  and 
obtain  possession  of  the  machines,  and  succeeded  in  ob- 
taining possession  of  all  of  them  save  the  one  held  by 
Woods,  Larson  &  Co.  Roberts  was  notified  of  the  fail- 
ure of  the  respondent  to  obtain  possession  of  this  one, 
and  thereupon  made  an  effort  himself  to  get  it,  but  with- 
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out  success.  The  machine  was  held  by  Woods,  Larson 
&  Co.  under  a  contract  with  Roberts,  by  the  terms  of 
which  they  were  entitled  to  its  use  until  the  railroad  they 
were  then  constructing  was  completed.  They  also 
claimed  a  lien  on  it  for  repairs  made  by  themselves  in  a 
sum  in  excess  of  $1,800;  a  sum  equalling,  if  not  exceed- 
ing, the  cost  of  a  new  machine.  The  matter  remained 
in  this  condition  until  February  23,  1892,  at  which 
time  the  respondent  purchased  of  Roberts  his  reserved 
interests  in  the  letters  patent,  and  as  i)art  of  the  consid- 
eration therefor  executed  the  note  sued  on  in  this  action. 
The  note  was  placed  in  escrow  with  the  Puget  Sound 
National  Bank  of  Seattle,  the  terms  of  the  escrow  agree- 
ment being  evidenced  by  the  following  writing: 

"The  within  note  of  $1,000.00,  dated  Feby.  23,  1892, 
made  by  San  Francisco  Bridge  Co.  to  the  order  of 
George  Roberts,  and  due  one  year  after  date,  is  to  be  held 
in  escrow  by  the  Puget  Sound  National  Bank  of  Seattle 
to  be  delivered  to  said  George  Roberts  when  a  certain 
Roberts  Railroad  Track  Laying  Machine  now  in  the  pos- 
session of  Woods,  Larson  &  Co.  at  Missoula,  Montana, 
but  owned  by  said  San  Francisco  Bridge  Co.,  is  delivered 
to  said  San  Francisco  Bridge  Co. ;  and  it  is  further 
agreed  that  any  expenses  which  may  be  sustained  by  said 
San  Francisco  Bridge  Co.  in  obtaining  possession  of  said 
machine  is  to  be  charged  to  said  George  Roberts  and 
credited  on  the  within  note  before  delivery  thereof. 

Dated  Feb.  23,  '92. 

San  Francisco  Bridge  Co. 

By  J.  D.  Corey,  Agent. 
George  Roberts." 

Subsequent  to  the  execution  of  this  agreement  neither 
party  made  any  effort  to  obtain  possession  of  the  machine, 
it  remaining  in  the  possession  of  Woods,  Larson  &  Co. 
until  as  late  as  1897,  if  not  until  the  commencement  of 
this  action.     In  the  meantime  Roberts  assigned  his  in- 
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terests  in  the  note  to  the  Citizens'  National  Bank  of  Ta- 
coma,  which  in  turn  assigned  it  to  the  appellant.  No 
delivery  of  the  note  was  made,  either  to  Roberts,  his  as- 
signee, or  the  appellant,  but  it  remained  in  the  possession 
of  the  Puget  Sound  National  Bank  until  the  trial  of  this 
action.  At  the  conclusion  of  the  testimony  on  the  trial 
— which  was  being  had  before  the  court  and  jury — ^the 
appellant  moved  that  the  case  be  taken  from  the  jury 
and  a  judgment  entered  in  its  favor.  The  court  there- 
upon took  the  case,  from  the  jury,  but  entered  judgment 
for  respondent.     This  appeal  is  from  that  judgment. 

On  the  trial  the  appellant  offered  oral  evidence  tending 
to  prove  that  at  the  time  the  escrow  agreement  was  en- 
tered into,  and  as  a  part  of  the  same  transaction,  the 
respondent  undertook  and  promised  that  it  would  take 
all  proper  and  necessary  steps  to  obtain  the  possession 
of  the  track  laying  machine  from  Woods,  Larson  &  Co., 
cause  the  amount  of  expense,  if  any,  it  should  be  put  to 
in  obtaining  such  possession  to  be  credited  on  the  note, 
and  permit  the  note  to  be  given  to  Roberts.  The  trial 
court  rejected  this  evidence  on  the  ground  that  the  writ- 
ten agreement  expressed  the  entire  contract  between  the 
parties,  and  parol  evidence  was  inadmissible  to  vary  its 
terms.  The  correctness  of  this  ruliiig  is  the  principal 
question  here.  The  contract,  it  will  be  observed,  does 
not  obligate  Roberts  to  deliver  the  machine  to  the  re- 
spondent, nor  does  it  obligate  the  respondent  to  obtain 
its  possession.  But  it  is  not,  for  this  reason  alone,  either 
ambiguous  or  imcertain,  nor  does  the  fact  clearly  show 
that  the  entire  contract  between  the  parties  was  not  ex- 
pressed in  the  writing.  Viewed  in  the  light  of  the  trans- 
actions which  preceded  it,  it  is  clear  that  the  primary 
object  and  intention  of  the  agreement  was  to  fix  the 
amount  and  settle  the  liability  of  Roberts  to  the  respond- 
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ent  incurred  by  the  breach  of  the  warranty  contained 
in  the  bill  of  sale.  As  we  have  said,  the  machine  was 
in  the  possession  of  Woods,  Larson  &  Co.  They  were 
holding  it  nnder  a  contract  with  Roberts  by  the  terms 
of  which  they  were  entitled  to  its  possession  for  an  in- 
definite time;  and  were  also  claiming  a  lien  thereon  in 
a  sum  equaling  the  cost  of  a  new  one.  True,  Roberts 
claimed  to  have,  and  may  have  had,  an  offset  to  this 
claim,  but  it  was  uncertain  at  that  time  whether  or  not 
possession  of  the  machine  could  be  obtained  without  a 
cost  greatly  in  excess  of  its  value.  It  would  seem  rea- 
sonable, therefore,  that  neither  party  would  undertake 
absolutely  to  obtain  possession  of  the  machine,  but  would 
rather  reserve  to  himself  a  right  without  assuming  an 
obligation  so  to  do.  The  contract  as  written  has  this 
effect.  By  its  terms  Roberts  was  given  the  option  either 
to  deliver  the  machine  to  the  respondient,  or  suffer  a  for- 
feiture of  his  interests  in  the  note;  while  the  respond- 
ent was  given  the  option  either  to  retain  the  note  and 
forfeit  its  claim  to  the  machine,  or  obtain  possession  of 
the  machine  and  pay  the  note,  less  such  reasonable 
charges  as  it  may  have  been  put  to  in  obtaining  such 
possession.  These  rights  were,  of  course,  interdependent, 
— ^the  rights  of  the  one  depending  in  their  finality  on  the 
action  of  the  other, — ^but  neither  Roberts,  nor  his  as- 
signee, without  showing  tliat  a  delivery  or  tender  of  the 
machine  was  made  to  the  respondent,  or  that  it  took  it 
into  possession,  can  maintain  an  action  upon  the  note. 

Nor  was  the  evidence  admissible  on  the  ground  that 
it  tended  to  prove  a  separate  collateral  agreement,  inde- 
pendent of  the  writing,  and  not  at  all  in  conflict  with  it. 
It  requires  no  analysis  to  show  that  the  oral  contract 
would  entirely  change  the  scope  and  meaning  of  the 
writing.     Aside  from  this,  while  it  is  true  it  is  said  (1 
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Greenleaf,  Evidence  (16th  ed.)  §  284a)  that  the  rule 
which  forbids  parol  evidence  varying  the  terms  of  a  writ- 
ten contract  has  no  application  where  the  original  con- 
tract was  verbal  and  entire,  and  a  part  only  was  reduced 
to  writing,  yet  this  exception  to  the  general  rule  must 
not  be  too  broadly  or  too  loosely  interpreted, 

"For,"  as  was  said  by  Finch,  J.,  in  Eighmie  v.  Tay- 
lor, 98  N.  Y.  288,  "if  we  may  go  outside  of  the  instru- 
ment to  prove  that  there  was  a  stipulation  not  contained 
in  it,  and  so  that  only  part  of  the  contract  was  put  in 
writing,  and  then,  because  of  that  fact,  enforce  the  oral 
stipulation,  there  will  be  little  of  value  left 'in  the  rule 
itself.  The  writings  which  are  protected  from  the  effect 
of  contemporaneous  oral  stipulations  are  those  containing 
the  terms  of  a  contract  between  the  parties,  and  designed 
to  be  the  repository  and  evidence  of  their  final  inten- 
tions. If  upon  inspection  and  study  of  the  writing,  read, 
it  may  be,  in  the  light  of  surrounding  circumstances  in 
order  to  its  proper  understanding  and  interpretation,  it 
appears  to  contain  the  engagements  of  the  parties,  and 
to  define  the  object  and  measure  the  extent  of  such  en- 
gagement, it  constitutes  the  contract  between  them,  and 
is  presumed  to  contain  the  whole  of  that  contract." 

The  appellant  contends,  however,  that  the  rule  cited 
has  no  application  to  contracts  relating  to  instm- 
ments  deposited  in  escrow,  and  our  attention  is  called 
to  the  cases  of  Stanton  v.  Miller,  68  N.  Y.  200,  and  0<u- 
ton  V.  Portland,  16  Ore.  266  (19  Pac.  127),  as  support- 
ing this  contention.  In  the  first  of  these  cases  the  coon 
says: 

"The  condition  upon  which  a  deed  is  delivered  in 
escrow  may  be  expressed  in  writing  or  rest  in  parol,  or  be 
partly  in  writing  and  in  part  oral.  The  rule  that  an  in- 
strument or  contract  made  in  writing  inter  partes,  must 
be  deemed  to  contain  the  entire  agreement  or  unde^ 
standing,  has  no  application." 
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In  the  latter  case  tfaiis  language  is  repeated.  An  in- 
spection of  these  cases  will  show  that  this  question  was 
not  presented  by  the  facts  in  either  of  them,  and  we 
cannot  think  the  learned  judges  who  delivered  the  opin- 
ions in  these  cases  meant  to  assert  that  in  no  case  could 
the  partiee  to  an  agreement  depositing  an  instrument  in 
escrow  so  frame  a  writing,  expressing  the  conditions  upon 
which  the  deposit  was  made,  as  to  preclude  either  of  the 
parties  from  afterward  showing  that  this  condition  was 
something  entirely  different  from  the  condition  expressed 
in  the  writing.  But,  if  this  be  what  was  meant,  we  can- 
not follow  thenu  The  object  and  purpose  of  the  rule 
was  to  prevent  a  party  from  being  compeUed  to  rest  his 
contract  in  the  uncertain  memory  of  either  himself,  his 

co-contractor,  or  those  who  may  have  heard  the  oral  ex- 

* 

pressions  which  led  up  to  and  terminated  in  the  final 
written  agreement.  There  is  certainly  nothing  in  the 
nature  of  this  character  of  contracts  that  ought  to  pre- 
vent a  party  thereto  from  having  the  benefit  of  this  priv- 
ilege. On  the  contrary,  there  is  much  reason  for  believ- 
ing that  this  is  one  of  those  peculiar  contracts  where  a 
party  entering  into  it  would  wish  that  the  terms  should 
be  so  definitely  and  irrevocably  fixed  that  he  might  at 
all  times  know  the  extent  of  his  rights  and  liabilities 
thereunder. 

We  agree  with  the  contention  of  the  appellant  that  it 
would  have  been  a  sufficient  compliance  with  the  contract 
for  Boberts  to  have  tendered  the  machine  to  the  respond- 
ent at  Missoula,  Montana,  (2  Schouler,  Personal  Prop- 
erty [3d  ed.]  §  385),  but  we  cannot  agree  that  the  evi- 
dence shows  that  such  a  tender  was  made,  or  that  it  shows 
a  tender  at  any  time  or  place  prior  to  1897,  when  Woods, 
Larson  &  Co.  offered  to  deliver  the  machine  to  respond- 
ent's agent.     This  tender,   however,   as  the  trial  court 
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rightly  decided,  came  too  late  to  render  the  respondent 
liable  on  the  note. 

The  judgment  is  affirmed. 

DuNBAE,  C.  J.,  and  Reavis  and  Andeks,  JJ.,  concur. 


[No.  3447.     Decided  December  8,  1900.] 

O.  S.  Davis,  Respondent,  v.  David  R.  Riohabds,  Ap- 

pellant. 

PUBLIC  LAK1»8 — SnCULTANEOUS  E17TBY — ^AWABD  OP  ENTBT   TO   ONE 

m 

FOB  JOINT  BENEFIT — ^WAIVEB. 

Where  In  a  contest  over  the  right  to  enter  a  certain  forty 
acres  of  public  land  it  is  held  by  the  land  department  that  the 
entries  of  both  contestants  were  simultaneous,  that  each  was 
entitled  to  share  therein,  and  that  entry  should  be  allowed  in 
the  name  of  one  on  his  agreeing  to  convey  to  the  other  a  cer- 
tain portion  thereof,  the  one  to  whom  entry  is  granted  is  con- 
stituted, in  effect,  a  trustee  for  the  other,  and  bound  to  carry 
out  the  trust;  and  the  fact  that  the  oestvi  que  trust  prosecuted  an 
appeal  from  the  decision  and  refused,  pending  such  appeal,  to 
accept  and  sign  an  agreement  in  writing  presented  to  him  by  the 
entryman,  which  provided  for  conveyance  of  such  portion  after 
the  latter  perfected  title,  would  not  constitute  a  waiver  of  the 
rights  given  under  the  ruling  of  the  land  department. 

Appeal  from  Superior  Court,  Kittitas  Cotoity. — ^Hon. 
John  B.  Davidson,  Judge.    Reversed. 

Edward  Pruyn,  for  appellant. 

Graves  &  Englehart  and  H,  '/.  Snively,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — ^The  appellant,  respondent,  one  Syl- 
vis,  and  one  Stewart  improved  and  occupied  public  lands 
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before  their  survey.  When  the  lauds  were  surveyed  it 
was  discovered  that  all  four  of  these  men  had  improve- 
ments on  the  forty  acre  tract  which  is  the  subject  of  this 
controversy;  the  appellant  and  Sylvis  residing  on  the 
same,  and  the  respondent  and  Stewart  having  improve- 
ments and  cultivation  thereon.  After  the  plat  of  the  sur- 
vey had  been  filed  in  the  United  States  land  oflSce  at 
North  Yakima,  the  appellant  offered  to  make  homestead 
entry  on  said  forty  acre  tract,  with  other  lands,  but  his 
appUcation  was  denied ;  and  it  was  held  by  the  local  land 
office  that  there  was  a  simultaneous  application  to  enter 
said  land  by  the  appellant  and  respondent, — Sylvia  and 
Stewart  making  no  claim.  A  hearing  was  ordered  to  de- 
termine the  rights  of  the  parties,  and,  upon  appeal  to 
the  secretary  of  the  interior,  it  was  held  that  the  respond- 
ent would  be  allowed  to  make  final  proof  of  the  tract, 
with  other  lands,  and  a  patent  would  be  issued  to  him, 
upon  his  tendering  to  the  appellant  and  Sylvis  an  agree- 
ment in  writing  to  convey  to  each,  respectively,  the  part 
of  the  land  occupied  by  him.  It  is  conceded  that  in  a 
proper  case  the  plan  adopted  by  the  land  department 
was  a  legal  and  suitable  one.  After  the  respondent  had 
proved  up  on  the  land,  he  brought  this  action  in  eject- 
ment Upon  the  trial  he  swore  that  he  tendered  a  con- 
tract to  the  appellant  and  Sylvis,  as  directed  by  the  de- 
cision of  the  secretary,  and  that  the  appellant  refused  to 
accept  the  same.  The  testimony  of  the  appellant  was 
that  the  respondent  presented  him  a  writing,  which  he 
did  not  take  and  would  not  sign  without  an  opportunity 
to  consult  an  attorney;  that  it  was  never  presented  again, 
and  that  no  deed  for  that  portion  of  the  forty  which 
had  been  assigned  to  appellant  had  ever  been  tendered  to 
him  by  the  respondent.  This  was  substantially  all  the 
testimony  there  was  in  the  case,  with  the  exception  of  the 

28-23  WA8B. 
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exhibits  filed,  which  constituted  the  record  of  the  pro- 
ceedings in  the  land  department.  On  the  conclusion  of 
the  testimony,  the  judge  directed  the  jury  to  bring  in 
a  verdict  for  the  plaintiff,  and  judgment  was  entered 
accordingly. 

Several  assignments  of  error  are  relied  upon  by  the 
appellant,  among  which  are  errors  in  relation  to  the  ad- 
mission and  rejection  of  testimony;  but,  with  the  view 
we  take  of  the  general  proposition,  it  is  not  necessary  to 
discuss  them  here,  for  we  think  that  the  court  not  only 
erred  in  instructing  the  jury  to  bring  in  a  verdict  for  the 
respondent,  but  that  under  the  undisputed  testimony  he 
should  have  instructed  a  verdict  for  the  appellant.  It 
never  was  found  by  any  tribunal  in  the  history  of  lit- 
igation in  the  land  department  that  the  respondent  was 
entitled  to  the  portion  of  the  forty  in  dispute,  which  was 
accredited  by  the  department  to  the  appellant,  but  an 
investigation  of  this  case  was  ordered  by  the  land  depart- 
ment, and,  upon  the  testimony  produced,  it  was  found 
that  the  appellant  was  entitled  to  one-fourth  of  this  forty, 
the  respondent  to  one-fourth,  and  Sylvis  and  Stewart  to 
one-fourth  each.  It  was  by  virtue  of  that  finding  of  fact 
that  the  respondent  was  allowed  to  enter  the  whole  tract 
of  land,  the  rules  of  the  department  not  allowing  an 
entry  of  less  than  a  forty-acre  subdivision  of  a  sec- 
tion. The  department  in  its  order  held,  in  effect,  that 
the  respondent  should  enter  this  whole  tract,  in  his  own 
right  for  the  portion  of  it  which  had  been  found  to  be 
long  to  him,  and  as  a  trustee  for  the  others;  and  we  are 
at  a  loss  to  know  upon  what  theory  he  can  now  daixn  a 
right  to  the  whole  tract,  and  ask  to  have  the  cestui  que 
trust  ejected  from  his  portion  of  the  tract.  The 
ment  seems  to  be  that,  because  he  presented  an 
ment  to  the  appellant  that  he  would  deed  him  this  land 
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when  he  had  perfected  title  thereto,  and  the  appellant 
refused  to  accept  the  same,  the  appellant  waived  his 
claim  to  any  rights  which  he  may  have  had  imder  the 
ruling  of  the  land  department  allowing  the  respondent  to 
enter  the  land  for  his  benefit  and  the  benefit  of  the  other 
parties  mentioned.  At  the  time  that  this  agreement  was 
presented  to  the  appellant,  he  was  prosecuting  an  appeal 
from  the  order  of  the  land  department,  and  he  may  rea- 
sonably have  concluded  that,  if  he  made  himself  a  party  to 
the  agreement  which  was  tendered  him  by  the  respondent, 
it  would  estop  him  from  pursuing  his  appeal  in  the  de- 
partment. But  it  does  not  follow,  we  think,  that,  be- 
cause he  saw  fit  to  appeal  from  the  ruling  of  the  depart- 
ment in  relation  to  the  entry  of  respondent,  the  appel- 
lant claiming  that  he  was  entitled  to  enter  the  whole 
tract,  he  lost  any  rights  which  had  accrued  to  him  by  rea- 
son of  the  order  of  the  department  allowing  respondent' 
to  make  the  entry  as  aforesaid.  It  might  as  well  be 
argued  that,  because  a  party  in  a  civil  court  appealed 
from  a  judgment  in  his  favor  with  which  he  was  dissat- 
isfied, and  the  appeal  terminated  against  him,  he  had 
waived  any  rights  which  he  had  in  the  judgment  of  the 
lower  court.  While  it  is  true  that  the  literal  command 
of  the  department  was  that  respondent  should  enter  into 
an  agreement  to  convey  a  portion  of  this  land  to  the  ap- 
pellant and  Sylvis,  the  real  intention  evidently  was  that 
the  agreement  was  only  to  insure  the  essential  act  of 
conveying  the  land  after  title  had  been  obtained.  It 
never  having  been  decided  by  any  tribunal  that  respond- 
ent was  entitled  to  the  land  occupied  by  the  appellant, 
and  a  deed  to  the  same  never  having  been  tendered  to 
appellant,  no  cause  for  ejectment  existed. 
The  judgment  is  reversed. 

FiTLi-BEToir^  Keavis  and  Andebs,  JJ.,  concur. 
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[No.  3507.     Decided  December  8,   1900.] 

W.  M.  RiDPATH  et  al..  Respondents,  v.  Spokakb  CJoxmir 

et  al.j  Appella/nts. 

TAXATION — BHABE8  OF  STOCK. 

All  the  property  of  domestic  corporations  in  this  state,  other 
than  banking,  being  assessable  for  taxation  as  the  property  of 
the  corporation  Itself,  the  shares  of  stock  therein  held  by  in- 
dividual  shareholders  cannot  be  assessed  against  them  person- 
ally. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Lbandeb  H.  Pbatheb,  Judge.     Affirmed. 

James  Z.  Moore,  Prosecuting  Attorney,  Miles  Pm- 
dexter  and  Horace  Kimball,  for  appellants. 

Graves  &  Graves,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Suit  to  enjoin  the  collection  of  a  tax  lev- 
ied upon  shares  of  stock  in  the  Le  Boi  mining  company. 
The  mining  company  is  a  corporation  created,  organized, 
and  existing  under  the  laws  of  Washington,  having  its 
principal  place  of  business  at  the  city  of  Spokane.  The 
respondents  severally  owned  shares  of  the  capital  stock 
in  such  corporation,  and,  with  one  exception,  were  resi- 
dents of  the  county  of  Spokane.  The  mining  company 
owned  and  operated  a  valuable  mine  in  the  province  of 
British  Columbia.  It  also  owned  real  estate  and  a  smel- 
ter situated  in  Stevens  county,  together  with  personal 
property  consisting  of  ore  and  other  chattels,  and  like- 
wise of  personal  property  necessary  to  the  carrying  on  of 
its  corporate  business  in  Spokane,  consisting  of  office 
supplies,  furniture,  and  material,  and  certain  moneys  in 
its  possession.     The  corpo7ation  was  assessed  on  personal 
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property  in  Spokane  county  in  the  sum  of  $1,550,  and 
assessed  in  Stevens  county  on  personal  property  in  the 
value  of  $31,150,  and  upon  realty  in  the  value  of  $28,- 
050.  The  assessor  of  Spokane  county,  during  the  as- 
sessment year  of  1898,  requested  each  of  the  respondents 
for  a  list  of  his  property,  real  and  personal,  situated  and 
taxable  in  Spokane  county,  and  was  furnished  with  such 
list  by  each  of  them,  which  list  included  aU  the  real  and 
personal  property  of  each  except  the  shares  of  capital 
stock  in  the  said  corporation;  and  thereafter,  without  the 
knowledge  of  the  respondents,  the  assessor  added  to  the 
list  of  each  the  capital  stock  of  the  corporation  owned 
by  him,  for  the  purpose  of  assessment.  Respondents  ap- 
peared before  the  board  of  equalization  at  its  regular 
session  and  demanded  that  the  shares  of  stock  be  stricken 
from  the  assessment  roll,  claiming  that  they  were  not 
properly  assessable  to  the  respondents.  The  above  state- 
ment is  taken  from  the  complaint.  There  are  other 
causes  for  relief  alleged  in  the  complaint,  but  those  men- 
tioned are  sufficient  for  the  consideration  of  the  cause. 
A  general  demurrer  was  interposed  to  the  complaint  and 
overruled  by  the  court.  Appellants  standing  upon  their 
demurrer,  judgment  was  entered  for  respondents,  from 
which  appellants  have  appealed. 

Section  1676,  Bal.  Code,  provides  that,  "the  president, 
secretary  or  principal  accounting  officer  or  agent  of  any 
company  or  association,  whether  incorporated  or  unin- 
corporated, except  as  otherwise  provided  for  in  this  chap- 

« 

ter,  shall  make  out  and  deliver  to  the  assessor  a  sworn 
statement  of  its  property,  setting  forth  particularly, — 
First:  The  name  and  location  of  the  company  or  asso- 
ciation; Second:  The  real  property  of  the  company  or 
association  and  where  situated;  Third:  The  nature  and 
value  of  its  personal  property.*'    The  section  further  pro- 
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vides  that  the  real  and  personal  property  of  such  cor- 
poration shall  be  assessed  the  same  as  other  real  and  per- 
sonal property,  and  in  case  of  failure  or  refusal  of  the 
corporation  to  make  a  return,  it  shall  be  the  duty  of  the 
assessor  to  make  such  return  or  statement  from  the  best 
information  he  can  obtain.     The  Le  Roi  Mining  Com- 
pany is  a  domestic  corporation,  and  its  property  must 
be  assessed  under  the  above  section.     Section  1664,  Bal. 
Code,  directs  the  manner  of  listing  personalty,  and  re- 
quires that  every  competent  resident  of  the  state  shall  list 
all  his  property,  including  bonds  or  stocks  and  shares  of 
stock  of  joint  stock  or  other  companies,  when  the  property 
of  such  company  is  not  assessed  in  the  state;  and  also  that 
the  property  of  the  body  politic  or  corporate  shall  be  listed 
by  the  president  or  proper  agent  or  officer  thereof.  Section 
1671  prescribes  that  no  person  listing  property  shall  be 
required  to  list  for  taxation  in  his  statement  to  the  asses- 
sor any  share  or  portion  of  the  capital  stock  or  of  any 
of  the  property  of  any  corporation  which  such  person 
may  hold  in  whole  or  in  part,  where  such  company,  being 
required  so  to  do,  has  listed  for  assessment  and  taxation 
its  capital  stock    and    property    with    the    auditor   of 
state,  or  as  otherwise  required  imder  the  laws  of  the 
state. 

It  would  seem  that  the  revenue  law,  as  shown  fram 
the  three  sections,  supra,  prescribes  a  rule  for  the  ass^s- 
m^nt  of  all  corporate  property  owned  by  domestic  corpo- 
rations such  as  under  consideration  here.  Included  in 
the  corporate  property  is  both  the  tangible  and  intangible 
property.  It  was  determined  in  Commercial  Electric 
Light  &  Power  Go.  v.  Judson,  21  Wash.  49  (66  Pac, 
829),  that,  under  the  provisions  of  the  revenue  law  thtt 
all  the  real  and  personal  property  in  the  state  shoidd  be 
subject  to  taxation,  a  corporate  franchise  was  assessable. 
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There  can  be  no  question  but  that  the  property  of  a  do- 
mestic corporation  of  every  nature  in  this  state,  such  as 
this,  is  assessable  to  the  corporation.  This  includes  both 
tangible  and  intangible  property.  The  tangible  property 
may  be  valued  in  connection  with  its  use  with  the  intan- 
gible. In  the  instance  before  us,  in  so  far  as  the  proi)erty 
situated  in  the  state  is  connected  with  and  enhanced  in 
value  by  the  business  of  the  corporation  in  British  Colum- 
bia or  elsewhere,  the  taxable  property  here  is  valuable. 
Adams  Express  Co.  v,  Ohio  State  Auditor,  166  U.  S. 
185  (17  Sup.  Ct.  604r) ;  Adams  Express  Co.  v.  Kentucky, 
166  U.  S.  171  (17  Sup.  Ct.  527) ;  Henderson  Bridge  Co. 
V.  Kentucky,  166  U.  S.  150  (17  Sup.  Ct.  632) ;  Hender- 
son Bridge  Co.  v.  Commonwealth,  99  Ky.  623  (31  S.  W. 
490). 

It  was  the  duty  of  the  assessor  to  list  all  the  tangible 
and  intangible  property  of  the  corporation,  and  to  esti- 
mate its  value  in  connection  with  the  tangible  property 
in  the  state.  It  is  maintained  by  counsel  for  appellants 
that  only  the  tangible  property  of  the  corporation  was 
assessed.  If  so,  thcfre  was  an  incorrect  assessment.  It 
has  bfeen  seen  that  it  is  the  duty  of  the  proper  officer  of 
the  corporation  under  oath  to  return  a  list  of  all  property 
to  the  assessor.  If  such  information  is  not  furnished 
the  assessor,  it  is  his  duty  to  procure  the  necessary  infor- 
mation to  make  a  complete  assessment.  The  statute 
seems  to  imply  that,  when  corporate  property  is  assessed 
in  this  state,  the  shareholders  are  not  required  to  list  the 
shares  owned  by  them.  It  seems  quite  clear  that  the  stat- 
ute does  not  contemplate  the  assessment  of  shares  owned 
by  the  shareholders  in  domestic  corporations:  that  is, 
it  cannot  be  inferred  that  the  individual  shareholders 
should,  in  each  instance,  be  advised  of  the  performance 
of  tlie  duty  of  the  officers  of  the  corporation,  as  well  as 
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the  assessor.  To  this  question  the  case  of  Whitaker  v. 
Brooks,  90  Ky.  68  (13  S.  W.  355),  is  pertinent.  The 
court  observes: 

"It  is  unnecessary,  however,  to  decide  what  portion  of 
its  property,  if  any,  which  is  employed  in  its  business  in 
Ohio,  can,  by  proper  steps  against  it  as  a  home  corpora- 
tion, be  reached  for  taxation  here ;  *  *  * .  The 
grant  of  exemption  to  the  shareholder  has  not  been  made 
to  depend  upon  this  being  done.  If  it  cannot  be  done  un- 
der existing  law,  then  resort  must  be  had  to  additional 
legislation,  instead  of  a  court  attempting  to  annul  a  plain 
legislative  grant  of  exemption  to  one,  because  another  has 
failed  to  perform  what  is  perhaps  a  legal  duty." 

Counsel  for  appellants  contend  that  the  case  of  Par 
cific  National  Ba/nk  v.  Pierce  County,  20  Wash.  676  (56 
Pac.  936),  supports  their  case;  that,  because  the  bank 
in  that  case  was  not  allowed  to  deduct  shares  held  by  it 
in  domestic  corporations  already  taxed,  it  was  adjudged 
that  double  taxation  was  not  unconstitutional  in  this 
state.  That  is  true.  But  the  taxes  assessed  to  the  bank 
under  the  statute  were  specified,  and,  besides,  the  assess- 
ment on  bank  shares  is  an  excise  tax.  The  methods  of 
taxation  of  banks  and  of  domestic  corporations  such  as 
this  mining  company  are  different.  The  classification  of 
property  for  assessment,  where  uniformity  and  equality 
exist  in  the  classes^  is  a  matter  of  legislative  policy.  In 
the  taxation  of  banks  the  legislature  has  chosen  to  have 
the  assessment  on  the  shares  of  the  capital  stock;  in  that 
of  corporations,  as  this,  it  has  directed  the  assessment  of 
all  the  property  to  the  corporation.  While  the  legisla- 
ture may  so  adjust  the  revenue  system  as  to  occasion 
double  taxation,  such  taxation  will  not  be  inferred  un- 
less necessarily  imposed  in  carrying  out  the  law. 

From  the  foregoing  considerations  it  is  concluded  that 
the  judgment  must  be  affirmed. 
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DuNBAB,   C.   J.,   and  Fullerton  and  Andees,   JJ., 
concur. 
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Citizens'  National  Bank  of  Dayton,  Bespondentj  v.     §  *S 
County  of  Columbia  et  dL.,  Appellants. 

TAXATION — ASSESSMENT    OF    BANK    STOCK — ^ACTION    FOB    BELIEF-— 
PABTIES. 

In  the  listing  of  shares  of  capital  stock  in  a  banking  corpora- 
tion and  in  the  payment  of  taxes  thereon,  the  bank  is  consti- 
tuted by  law  a  trustee  in  behalf  of  the  shareholders,  and  hence, 
under  BaL  Code,  |  4825,  which  provides  that  a  trustee  of  an 
express  trust  may  sue  without  Joining  the  person  for  whose 
benefit  the  suit  is  prosecuted,  the  bank  may  maintain  an  action 
in  its  own  name  for  the  purpose  of  securing  relief  against  exces- 
Bive  taxation  of  its  capital  stock. 

aAME — JUDGMENT  ON  PLEABINOS — NECESSITY  OF  PBOOF. 

Where  defendant  refuses  to  answer  after  the  overruling  ol  its 
demurrer  to  the  complaint  in  an  action  for  relief  against  ex- 
cessive taxation,  the  court  is  Justified  in  entering  Judgment  upon 
the  pleadings  without  the  taking  of  testimony,  under  Bal.  Code, 
(5090,  which  authorizes  Judgment  for  failure  to  answer  and  re- 
quires proof  of  any  fact,  only  in  cases  where  it  is  necessary 
to  enable  tne  court  to  give  Judgment,  or  to  carry  the  Judgment 
into  eftect. 

aAJlE — DEFENSES — ^WANT  OP  OBJECTION  TO  EQUALIZATION — EXCUSES. 

The  failure  of  plalntifT  to  go  before  the  board  of  equalization 
and  secure  a  reduction  of  its  assessment  is  not  ground  for  re- 
fusing it  relief,  when  the  assessment  was  fraudulently  increased 
'Without  its  Knowledge  by  the  assessor,  after  that  officer  had 
stated  to  it  that  its  property  would  be  assessed  at  the  same  value 
as  in  the  preceding  year. 

Appeal  from  Superior  Court,  Columbia  County. — 
Hon.  Melvin  M.  6odm\n,  Judge.     Affirmed. 
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Will  H.  Folds,  Prosecuting  Attorney,  for  appellants. 
Stiirdevant  &  Brown,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAK,  C.  J. — The  respondent  is  a  national  bank, 
and,  as  plaintiff,  filed  in  the  superior  court  of  Columbia 
county  its  complaint,  alleging,  among  other  things,  its 
corporate  existence  under  the  laws  of  the  United  States, 
the  names  of  the  various  shareowners  of  the  bank,  with 
the  shares  owned  by  each  shareholder,  and  the  value 
thereof.     The  complaint  continues: 

^'5.  That  plaintiff  is  the  owner,  and  was  so  on  the  first 
day  of  March,  1898,  of  real  estate  in  Columbia  county 
which  was  valued  and  assessed  by  the  assessor  of  said 
county  in  the  year  1898  at  the  total  value  of  $2,870,  and 
which  was  the  aggregate  reasonable  value  of  said  real 
estate  at  the  time  of  making  said  assessment. 

6.  That  the  assessed  valuation,  assessed  upon  said 
shares  of  stock  in  the  year  1897  was  in  the  aggregate 
$29,500,  and  th(^ir  fair  and  full  value  in  money  on  the 
first  day  of  March,  1897,  would  not  in  the  aggregate 
exceed  that  sum.  That  the  proper  time  for  the  assessing 
of  real  and  personal  property  in  said  county,  the  cashier 
of  plaintiff  made  and  delivered  to  the  assessor  of  said 
county  in  1898,  on  or  before  the  16th  day  of  March  in 
said  year,  a  statement  verified  by  his  oath,  showing  the 
name  of  each  shareholder,  with  his  residence,  and  the 
number  of  shares  belonging  to  him  at  the  close  of  the  bus- 
iness day  next  preceding  the  first  day  of  March,  1398, 
as  the  same  appeared  on  the  books  of  said  bank  (this  plain- 
tiff). 

7.  That,  at  the  time  of  making  out  of  the  said  state- 
ment by  the  cashier  as  aforesaid  to  the  said  assessor  as 
aforesaid,  and  at  the  time  the  said  assessor  made  the 
assessment  upon  the  shares  of  stock  as  aforesaid,  the  said 
assessor  informed  the  plaintiff  that  the  assessment  be 
would  make  upon  said  shares  of  stock  would  be  the  same 
as  that  made  thereon  in  the  year  1897,  and  that  it  would 
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not  exceed  the  amount  assessed  thereon  for  the  year 
1897;  that  plaintiff,  relying  upon  said  representation 
and  information  as  aforesaid  that  the  said  assessor  would 
assess  said  stock  at  the  same  valuation  as  in  1897,  or  not 
exceeding  that  valuation,  ond  having  no  notice  of  the  val- 
uation placed  on  said  stocks  by  the  said  assessor,  did  not 
go  before  the  board  of  equalization  and  ask  for  a  reduc- 
tion of  said  assessment. 

8.  That  the  said  assessor  did  not  assess  the  said  stock  at 
$29,500  in  his  said  assessment  of  1898,  as  he  had  informed 
the  plaintiff,  and  as  plaintiff  believed  he  would  do,  but 
assessed  it  for  a  much  larger  sum,  to-wit,  the  sum  of 
$40,000;  that  plaintiff  did  not  know  of  such  exorbitant 
valuation  until  a  long  time  after  said  board  of  equaliza- 
tion had  adjourned,  to-wit,  on  the  7th  day  of  April,  1899. 

9.  That  full  and  fair  value  in  money  on  the  first  day 
of  March,  1898,  of  said  stock  and  the  shares  of  stock  in  the 
a^regate  would  not  exceed  the  sum  of  $29,500,  after 
deducting  therefrom  the  value  of  the  real  estate  then 
belonging  to  plaintiff  aforesaid." 

The  plaintiff  further  alleges  the  tender  of  the  amount 
of  taxes  due,  on  the  basis  of  the  valuation  agreed  upon 
with  the  assessor,  and  brings  the  same  into  court  as  a 
continuing  tender,  and  prays  that  the  sum  of  money  so 
tendered  be  adjudged  the  whole  sum  due  and  unpaid  as 
taxes  on  the  said  shares  of  stock.  A  demurrer  was  inter- 
posed to  the  complaint  and  was  overruled.  A  motion  was 
then  interposed,  which  was  also  overruled.  Judgment  was 
entered  in  accordance  with  the  prayer  of  the  complaint, 
and  an  appeal  was  taken  by  the  county  of  Columbia. 

There  are  but  two  questions  raised  by  the  record  in 
this  case:  (1)  Did  the  complaint  state  a  cause  of  action? 
and  (2)  Was  the  court  authorized  to  enter  judgment 
upon  the  pleadings?  It  may  be  here  stated  that,  upon 
the  overruling  of  the  demurrer,  the  defendants  refused 
to  plead,  and  judgment  was  entered  upon  the  pleadings. 
It  is  the  contention  of  the  appellants  that,  under  the  pro- 
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visions  of  the  Code  for  the  bringing  of  actions  by  parties 
in  interest,  this  complaint  did  not  state  a  cause  of  action; 
that  the  shareholders,  and  not  the  bank,  were  the  real 
parties  in  interest,  and  the  only  parties  who  could  sus- 
tain this  action.  Section  4824,  Bal.  Code,  provides  that 
''every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  is  otherwise  provided  by 
law."  Section  4825  provides  that  "an  executor  or  ad- 
ministrator, or  guardian  of  a  minor  or  person  of  unsound 
mind,  a  trustee  of  an  express  trust,  or  a  person  authorized 
by  statute,  may  sue  without  joining  the  person  for  whose 
benefit  the  suit  is  prosecuted."  We  are  satisfied  that  the 
bank  here  had  authority  to  sue  under  the  last  section 
quoted,  if,  ind'eed,  it  did  not  under  the  first.  A  bank 
is  composed  of  its  shareliolders,  and,  while  the  law  as- 
sesses the  shares  to  the  shareholders,  it  imposes  upon  the 
bank  the  duty  of  making  out  and  delivering  to  the  as- 
sessor of  the  county  in  which  the  bank  is  located  a  state- 
ment, verified  by  the  oath  of  the  cashier  of  said  bank, 
showing  the  name  of  each  shareholder,  with  his  residence 
and  the  number  of  shares  belonging  to  him.  It  is  also 
the  duty  of  the  bank,  under  the  law,  to  pay  the  tax  col- 
lector tlie  taxes  authorized  by  this  assessment  when  they 
become  due,  and  the  taxes  are  made  a  lien  upon  the  real 
estate  of  the  bank.  If  the  bank  is  liable  for  the  payment 
of  the  taxes,  and  the  law  imposes  upon  it  the  duty  of 
paying  them,  then  a  trust  is  imposed  upon  the  bank  by 
the  law  for  the  payment  of  the  taxes,  and  the  bank  could 
properly  bring  the  action  under  §  4825,  supra.  As  a 
practical  fact,  the  assessor  goes  to  the  cashier  of  the  bank 
to  obtain  his  data.  In  fact,  it  frequently  occurs  that  the 
owners  of  the  shares  are  non-residents,  and  the  tax  could 
not  be  collected  in  any  other  way. 
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It  is  urged  by  the  appellants  that  the  shareholders 
would  have  a  right  to  bring  this  action,  and  that  they 
would  have  a  right  to  go  before  the  board  of  equalization 
to  resist  the  raising  of  their  assessment.  It  may  be  that 
this  is  true,  but  it  is  not  necessary  to  determine  that 
question  in  this  case.  The  law  certainly  has  constituted 
the  bank  the  trustee  of  the  shareholders  for  the  purpose 
of  returning  the  assessable  property  to  the  assessor,  and 
of  paying  the  taxes  on  the  same  to  the  collector. 

It  is  urged  by  the  appellants  that,  under  the  provisions 
of  the  Code,  the  court  should  have  taken  testimony  before 
entering  judgment  in  favor  of  the  respondent;  but  we 
think,  under  the  provisions  of  §5090,  Bal.  Code,  the  court 
was  justified  in  entering  judgment  upon  the  pleadings. 

Some  argument  seems  to  be  based  upon  the  fact  that 
the  respondent  did  not  go  before  the  board  of  equaliza- 
tion to  obtain  a  reduction  of  the  assessment,  but  under 
the  allegations  of  the  complaint,  which  are  not  contro- 
verted, the  respondent  was  misled  by  the  statement  of  the 
assessor.  When  the  list  was  furnished  to  the  assessor, 
and  he  stated  to  the  respondent  that  the  property  would 
be  assessed  at  the  same  value  that  it  was  the  year  before, 
we  think  it  had  a  right  to  rely  upon  that  statement,  and 
a  fraud  was  perpetrated  upon  it  when  the  assessment  was 
raised.  Relying  upon  the  statement  of  the  assessor,  it 
had  no  notice  that  the  assessment  was  raised ;  for  the  law 
provides  that,  when  the  board  of  equalization  raises  the 
assessment  as  made  by  the  assessing  officer,  notice  must 
be  given  to  the  tax  payer.  In  this  instance  no  notice  was 
given,  because  the  assessment  was  not  raised  by  the  board 
of  equalization  and  the  respondent  had  no  opportunity 
to  review  the  action  of  the  assessor. 

The  judgment  is  affirmed. 

Eeavis,  Andebs  and  White,  JJ.,  concur. 
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Sabah  Taylor,  Appellant^  v.  Nellie  Hobst  et  oZ.,  Re- 
spondents. 

WILLS — ULTtlJXT  AHBI6UITY — ^ADMISSIBILITY  OF  PABOL  EYIDEITCE  TO 
EXPLAIN. 

Where  a  will  is  certain  in  its  terms  as  to  the  property  de- 
vised, the  character  of  the  uevlse,  and  the  person  of  the  devisee, 
extrinsic  evidence  is  not  admissible  to  change  or  add  to  its 
terms;  and  the  mere  fact  that  the  testator  failed  to  dispose  of  all 
of  his  realty  oy  will  would  not  create  such  an  ambiguity  as  to 
warrant  the  introduction  of  parol  testimony  to  show  his  intent 
to  devise  the  omitted  land  to  the  person  to  whom  the  adjoining 
tract  had  been  devised. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  Oliver  V.  Linn,  Judge.     Affirmed. 

W.  I,  Agnew,  for  appellant : 

In  order  to  come  within  the  rule  allowing  us  to  intro- 
duce extrinsic  evidence  to  arrive  at  the  intention  of  the 
testator,  Colvin,  and  to  correct  the  inaccuracy  of  descrip- 
tion as  to  the  grant  south  of  Scatter  Creek,  we  claim  that 
the  wording  of  the  will  clearly  shows  that  Colvin  by  this 
will  intended  to  dispose  of  all  the  property  he  had  and 
should  die  possessed  of.  That  the  policy  of  the  law  is 
strongly  against  partial  intestacy,  see  James  v.  Pruden, 
14  Ohio  St.  263;  Jamagtn  v,  Conway,  2  HumpL  50; 
Doe  V.  Latham,  Busb.  365;  Oourley  v.  Thompson,  2 
Sneed  (Tenn.)  387.  That  being  accepted,  the  next  fact 
is  whether  he  died  possessed  of  lands  to  the  south,  which 
we  say  should  be  included  in  the  "Taylor  grant"  K 
as  a  matter  of  fact  he  did  die  possessed  thereof,  then  the 
wording  of  the  will  raises  a  latent  ambiguity,  which  we 
can  introduce  extrinsic  testimony  to  explain.     Echford 
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V.  Eckford,  58  N.  W.  193  (26  L.  R.  A.  370) ;  PococJe  v. 
Redinger,  108  Ind.  573  (58  Am.  Rep.  71);  Orvhh  v, 
Foust,  99  K  C.  286;  Decker  v.  Decker,  121  HI.  341; 
Covert  V.  Sebem,  73  Iowa,  664;  Seebrock  v.  Fedawa, 
33  Neb.  413  (29  Am.  St.  Rep.  488)  ;  Chambers  v.  Wat- 
son, 60  Iowa,  339  (46  Am.  Rep.  70) ;  Bradley  v.  Bees, 
113  111.  327  (55  Am.  Rep.  422) ;  WaJdron  v.  Waldron, 
45  Mich.  350;  Morgan  v.  Burrows,  45  Wis.  211  (30 
Am.  Rep.  717). 

The  earlier  cases  seem  to  hold  that  the  declarations  of 
the  testator  were  not  admissible^  unless  contemporaneous 
with  the  execution  of  the  instrument.  Thomas  v. 
Thomas,  6  Term  Rep.  671 ;  Langham  v.  Sanford,  19  Ves. 
Jr.  649.  But  the  later  cases  have  rejected  this  distinc- 
tion, and  although  contemporaneous  declarations  may  be 
entitled  to  greater  weight  than  those  made  before  or  after, 
the  latter  are  admissible  in  evidence  on  the  same  prin- 
ciple. Doe  V.  Allen,  12  Adol.  &  El.  451;  Doe  v.  His- 
cocks,  5  Mees.  &  W.  369;  Robinson  v.  Hutchinson,  26 
Vt.  38;  Jarman,  Wills,  756.  Neither  does  the  admissi- 
bility of  the  evidence  depend  on  the  manner  in  which  they 
were  made,  nor  the  occasion  which  called  them  forth, 
but  the  parties  to  whom  made  and  the  nature  of  the  con- 
versation will,  of  course,  affect  the  weight  to  be  given 
them.  Taylor,  Evidence,  §  1209;  Trimmer  v.  Bayne, 
7  Ves.  Jr.  508. 

J.  W.  Robinson,  A.  E.  Rice  and  Troy  &  Falknor,  for 
respondents : 

The  purpose  of  oral  evidence  is  not  to  inject  into  the 
-writing  an  intention  not  expressed  therein,  but  is  wholly 
for  the  purpose  of  explaining  what  the  words  therein  con- 
tained imply.  Kurtz  v.  Hibner,  55  IlL  514  (8  Am.  Rep. 
665)  ;  Oriscom  v.  Evens,  29  Am.  Rep.  251 ;  Fitzpatrick 
V.  FUzpatrick,  36  Iowa,  674  (14  Am.  Rep.  538). 
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The  opinion  of  the  court  Avas  delivered  by 

Dunbar,  C.  J. — This  appeal  involves  the  con8tru«> 
tion  of  a  will,  and  is  from  the  order  of  the  court  refusing 
to  allow  the  admission  of  testimony  offered  to  assist  the 
court  in  construing  the  will,  and  from  the  order  dismiss- 
ing the  suit  for  want  of  jurisdiction. 

The  decedent,  Ignatius  Colvin,  conveyed,  by  his  last 
will  and  testament,  to  the  appellant,  Sarah  Taylor,  a  life 
interest  in  a  certain  tract  of  land.  Colvin,  it  is  alleged, 
was  an  ignorant  man,  unable  to  read  and  write.  The 
scrivener  (J.  R.  Mitchell)  who  drew  the  will,  was  ready 
to  testify  that  Colvin  employed  him  to  draw  the  will, 
and  that  he  directed  Mitchell  to  convey  to  the  appellant 
what  was  known  as  the  "Taylor  Ranch."  One-half  of 
this  ranch,  which  is  known  as  the  "Mize  Donation 
Claim,"  is  in  township  16  and  the  other  half  in  town- 
ship 15.  According  to  the  testimony  offered,  Mitchell 
prepared  the  description  from  an  old  plat  of  Colvin's, 
which  showed  simply  township  16;  and  in  accordance 
with  that  plat  the  will  was  drawn,  conveying  to  the  ap- 
pellant a  life  interest  in  that  portion  of  the  claim  north 
of  the  township  line,  or  that  portion  which  is  in  township 
16.  It  is  claimed  that  the  description  intended  to  be  in 
the  will  contained  the  part  south  of  the  township 
line,  or  that  part  which  is  in  township  15,  and 
that  the  will  was  executed  on  the  supposition 
that  that  portion  of  the  ranch  which  is  included 
in  township  15  was  included.  The  respondents  ob- 
jected to  this  testimony  on  the  ground  that  it  was 
the  introduction  of  parol  testimony  to  vary  or  dispute  the 
terms  of  a  written  instrument,  and  the  objection  to  its 
admission  was  sustained  by  the  court,  which  is  alleged 
as  error  here. 
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We  think  the  objection  was  correctly  sustained.     Pri- 
marily, the  rule  of  law  is  that  parol  testimony  cannot  be 
introduced  for  the  purpose  of  changing  the  provisions  of  a 
will.    But  another  doctrine  is  equally  well  authenticated, 
viz.,  that  extrinsic  evidence  may  be  introduced  in  order 
to  explain  the  intent  of  a  writing  and  the  true  meaning 
of  the  same,  when  there  is  any  patent  or  latent  ambiguity 
in  the  writing.    Of  course,  the  policy  of  the  law  is  to  reach 
the  intention  of  the  writer  as  expressed  in  the  writing,  and 
the  expressions  may  be  explained  when  they  are  indefinite 
and  inaccurate.   But  this  must  always  be  done  in  conson- 
ance with  the  settled  rules  of  evidence.    It  is  claimed  by 
the  appellant  that  she  is  brought  within  the  rule  allowing 
one  to  introduce  extrinsic  evidence  to  arrive  at  the  in- 
tention of  the  testator  and  to  correct  the  inaccuracy  of 
the  description,  from  the  fact  that  the  will  clearly  shows 
that  the  testator  intended  to  dispose  of  all  the  property 
he  bad  and  should  die  possessed  of;  and  it  is  urged  that 
the  policy  of  the  law  is  strongly  against  partial  intestacy. 
It   is  doubtless  true  that  under  the  authorities  it  is  a 
favored  presumption  that  the  testator  intended  to  make 
disposition  of  the  entire  estate,  in  the  will  executed,  but 
it  is  not  conclusive;  for  it  may  well  happen  that  a  per- 
son will  desire  to  make  definite  disposition  of  a  portion 
of  his* estate,  and  be  willing  to  leave  the  disposition  of 
the  remainder  to  the  direction  of  the  law. 

It  is  also  insisted  by  the  appellant  that  if,  as  a  matter 
of  fact,  the  testator  dies  possessed  of  lands  which  have  not 
been  conveyed  by  the  will,  such  fact  raises  a  latent  ambig- 
uity, which  warrants  the  introduction  of  extrinsic  testi- 
mony to  explain.  If  this  were  true,  it  would  terminate 
this  case  in  favor  of  the  appellant ;  for  it  is  conceded  that 
Colvin  was  the  owner  of  that  portion  of  the  Taylor  ranch 

-23  WASH. 
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which  was  situated  in  township  15,  and  that  such  land 
was  not  devised.  But  an  examination  of  the  cases  cited 
by  appellant  convinces  us  that  the  proposition  is  not  sus- 
tained. Patch  V.  White,  117  U.  S.  210  (6  Sup.  Ct.  617), 
holds  that  a  latent  ambiguity  in  a  will,  which  may  be 
removed  by  extrinsic  evidence,  may  arise  (1)  either  when 
it  names  a  person  as  the  object  of  a  gift,  or  a  thing  as  the 
subject  of  it,  and  there  are  two  persons  or  things  that 
answer  such  name  or  description;  or  (2)  when  the  will 
contains  a  misdescription  of  the  object  or  subject,  as 
where  there  is  no  such  person  or  thing  in  existence; 
or,  if  in  existence,  the  person  is  not  the  one  intended,  or 
the  thing  does  not  belong  to  the  testator.  It  is  also  held 
that  when  a  careful  study  of  the  testator's  language,  ap- 
plied to  the  circumstances  by  which  he  was  surrounded, 
discloses  an  inadvertency  or  mistake  in  a  description  of 
persons  or  things  in  a  will,  which  can  be  corrected  with- 
out adding  to  the  testator's  language,  and  thus  make  a 
different  will  from  that  left  by  him,  the  correction  should 
be  made.  But  in  the  case  at  bar  there  is  no  confusion 
between  the  persons  or  things  named.  Neither  is  there 
any  one  person  or  thing  named  which  is  not  in  existence. 
Neither  could  this  will  be  corrected  in  accordance  with 
the  testimony  offered  without  adding  to  the  testator's 
language,  and  making  a  different  will  from  that  left  by 
him.  His  language  would  have  to  be  added  to  before 
additional  land  could  be  incorporated  in  the  wilL  When 
that  was  done  it  would  make  a  different  will  from  the 
one  he  executed,  for  the  will  he  executed  conveyed  a  life 
estate  to  the  appellant  to  land  situated  in  township  16 
only.  In  the  case  above  referred  to  the  language  of  the 
decedent  was  as  follows:  "I  give,  devise,  and  dispose  of 
the  same  in  the  following  manner:"  He  devised  certain 
specific  lots,  with  the  buildings  thereon,  respectively,  to 
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each  of  his  near  relations^  and,  amongst  others,  to  his 
brother  H.  a  lot  described  as  "lot  numbered  6  in  square 
403,  together  with  the  improvements  thereon  erected. '' 
He  then  devised  to  his  infant  son  as  follows:  "The  bal- 
ance of  my  real  estate  believed  to  be  and  to  consist  in  lots 
numbered  6,  8,  and  9,"  etc.,  describing  a  number  of  lots 
but  not  describing  lot  No.  3  in  square  406.  Held,  that 
the  testator  intended  to  dispose  of  all  his  real  estate,  and 
thought  he  had  done  so;  that  in  the  devise  to  H.  he  be- 
lieved he  was  giving  him  one  of  his  own  lots,  and  that 
evidence  might  properly  be  received  to  show  that  the 
testator  did  not  own,  and  never  had  owned,  lot  No.  6  in 
square  403,  which  had  no  improvements  thereon,  but  did 
own  lot  No.  3  in  square  406,  which  had  a  house  thereon, 
occupied  by  his  tenants,  and  that  this  raised  a  latent 
ambiguity.  The  court,  in  commenting  upon  the  case, 
eaid: 

"It  seems  to  us  that  this  evidence,  taken  in  connection 
with  the  whole  tenor  of  the  will,  amounts  to  demonstra- 
tion as  to  which  lot  was  in  the  testator's  mind.  It  raises 
a  latent  ambiguity.  The  question  is  one  of  identification 
between  two  lots,  to  determine  which  was  in  the  testator's 
mind,  whether  lot  3,  square  406,  which  he  owned,  and 
which  had  improvements  erected  thereon,  and  thus  cor- 
responded with  the  implications  of  the  will,  and  with 
part  of  the  description  of  the  lot,  and  rendered  the  devise 
effective;  or  lot  6,  square  403,  which  he  did  not  own, 
which  had  no  improvements  thereon,  and  which  rendered 
the  devise  ineffective." 

Altogether  a  different  proposition  from  the  one  at 
bar.  There  is  no  question  here  but  that  the  land  which 
was  conveyed  by  the  will  was  the  land  of  the  testator. 
It  was  conveyed  by  metes  and  bounds,  the  description 
being  perfect.  And  the  devise  is  effective  under  the  will 
as  it  appears  of  record.  It  is  not  a  question  of  effective- 
ness which  is  raised  by  the  appellant,  but  the  claim  is 
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simply  that  not  as  much  land  was  devised  to  her  as  die 
thinks  it  was  the  intention  of  the  testator  to  devise.  In 
Hawkins  v.  Young,  62  N.  J.  Eq.  508  (28  Atl.  611),  it 
was  held  that  under  a  testatrix's  direction  to  her  exec- 
utor to  sell  her  house  and  lot  in  N.  and  out  of  the  proceeds 
to  pay  certain  legacies,  he  was  empowered,  in  the  li^t 
of  evidence  that  she  owned  no  realty  except  a  house  and 
lot  in  B.,  a  suburb  of  N.,  to  sell  and  make  title  to  the 
property  in  B.  As  in  the  other  case  just  above  cited,  a 
strict  and  literal  construction  of  the  will  would  render 
it  ineffective,  for  the  reason  that  the  testator  was  not  the 
owner  of  the  property  devised.  In  Shinner  v.  Harrisan 
Township,  116  Ind.  139  (18  N.  E.  529,  2  L.  R.  A.  137), 
it  was  held  that,  where  a  testator  devised  property  to 
"Harrison  Township,'*  and  it  was  made  to  appear  by 
evidence  that  there  were  many  townships  by  that  name 
in  the  state,  it  was  competent,  in  order  to  remove  the 
obscurity  in  the  testator's  intention  caused  by  the  extra- 
neous circumstances,  to  show  by  extrinsic  evidence  that 
the  testator  resided  in  Harrison  township  in  a  certain 
county,  and  that  he  sustained  a  relation  to  that  township 
different  from  all  others  of  like  name.  This,  it  will  read- 
ily be  seen,  is  easily  distinguished  from  the  case  at 
bar,  and  falls  within  the  rule  laid  down  in  PaJtch  r. 
White,  supra.  And  so,  without  further  specific  mention, 
with  all  the  other  cases  cited  by  the  appellant.  None  of 
them  hold  that  where  the  will  is  certain  in  its  terms  as  to 
the  property  devised,  the  character  of  the  devise,  and  the 
person  of  the  devisee,  extrinsic  evidence  can  be  intro- 
duced to  change  or  vary  its  terms.  In  this  case  the  will 
was  definite  and  certain  as  to  the  property  devised,  as  to 
the  character  of  the  devise,  and  as  to  the  person  of  the 
devisee,  and  it  will  be  seen  how  uncertain  wills  would  be 
if  oral  testimony  were  allowed  to  be  introduced  in  a  case 
of  this  kind  to  change  their  positive  and  expressed  con- 
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ditions.  There  is  nothing  in  the  circumstances  of  this 
"will,  as  shown  upon  its  face,  to  indicate  that  it  was  the 
intention  of  the  testator  to  have  devised  the  land  in  dis- 
pute here  to  this  devisee  in  preference  to  other  devisees. 
The  mere  fact  that  the  land  was  contiguous  to  the  land 
devised  to  the  appellant  would  not  be  a  circumstance 
pointing  in  that  direction. 

We  think  that  the  will  is  not  subject  to  construction, 
that  the  court  properly  sustained  objections  to  the  intro- 
duction of  the  extraneous  testimony,  and  that  the  case 
was  properly  dismissed. 

The  judgment  is  affirmed. 

Re  AVIS,   FuLLERTON   and   Attdeks,   JJ.,   concur. 


[No.  S611.     Decided  December  8,  1900.] 

John  H.  Gbiffith  et  dl..  Respondents,  v.  Nathan  B. 

RuNDLs  et  cd..  Appellants. 

PBINCIPAI.    AND     SURETY — ^LIABELITT     OF     SUSETISS — QOVZBNMXNT 
CONTBACT — ^PBOTECTION  OF  UATEBIAL  ICEN  AND  LABOREB8. 

Where  a  bond  has  been  given  by  a  contractor  engaged  in  the 
construction  of  a  pubUc  work  for  the  United  States,  in  accord- 
ance with  uie  provisions  of  the  act  of  Congress  of  August  13, 
1894,  entitled  "An  act  for  the  protection  of  persons  furnishing 
materials  and  labor  for  the  construction  of  public  works/'  par- 
ties who  supplied  the  contractor  with  materials  or  labor  have 
a  right  of  action  on  the  bond  against  the  sureties,  irrespective 
of  any  right  of  the  government  under  the  bond,  although  the 
sureties  may  have  undertaken  the  contract  after  its  abandonment 
l>y  their  principal  and  may  have  expended  in  its  completion,  in 
excess  of  the  contract  price,  a  sum  amounting  to  more  than  the 
penal  obllgaL.on  of  the  bond. 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Thomas  H.  Bbents,  Judge.     Affirmed. 

Henley,  Kellam  &  Lindsley  and  A.  O.  Avery,  for  ap- 
pellants. 

Lewis  <&  Lewis,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — In  July,  1897,  defendant  Rundle  entered 
into  a  contract  with  the  United  States  for  the  construction 
of  certain  buildings  at  the  army  post  near  Spokane.  At 
the  time  the  contract  was  executed,  a  bond  was  dulv 
executed  in  accordance  with  the  provisions  of  the  act  of 
Congress  approved  August  13,  1894  (28  Stat,  at  Large, 
278).  The  law  is  entitled,  "An  act  for  the  protection  of 
persons  furnishing  materials  and  labor  for  the  construc- 
tion of  public  works."  Its  provisions  are  substantially 
that  any  person  entering  into  a  formal  contract  with  the 
United  States  for  the  construction  of  any  public  building 
shall  be  required,  before  commencing,  to  execute  the  usual 
penal  bond  with  good  and  sufficient  sureties,  with  the 
additional  obligations  that  the  contractor  shall  promptly 
make  payments  to  all  persons  supplying  him  labor  and 
materials  in  the  prosecution  of  the  work  provided  for 
in  the  contract ;  that  any  persons  performing  labor  or  fur- 
nishing materials  for  such  work  shall  be  furnished  on  ap- 
plication with  a  certified  copy  of  the  contract  and  bond 
upon  which  the  person  supplying  labor  and  materials 
shall  have  a  right  of  action,  and  be  authorized  to  bring 
suit  in  the  name  of  the  United  States  against  the  con- 
tractor and  sureties,  provided  that  such  action  shall  in- 
volve the  United  States  in  no  expense.  The  defendants 
Henley  and  Snodgrass  were  sureties  upon  the  bond,  the 
penal  sum  of  which  was  $10,000.  While  the  contractor, 
Rundle,  was  engaged  in  the  construction  of  the  buildings 
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under  his  contract,  materials  were  furnished  hy  plaintiffs 
to  the  contractor  and  used  by  him  in  the  work  of  construc- 
tion. Subsequently,  and  while  the  buildings  were  but  par- 
tially completed,  the  United  States,  in  the  exercise  of  the 
right  reserved  in  the  contract,  took  the  work  out  of  the 
hands  of  Kundle  and  at  the  same  time  notified  the  sure- 
ties, Henley  and  Snodgrass,  of  its  action.  Thereupon 
the  sureties  took  up  the  work  of  construction  and  com- 
pleted the  buildings  according  to  Eundle's  contract,  and 
the  United  States  accepted  their  work  as  full  performance 
of  the  contract.  For  defense  to  the  action,  after  some  de- 
nials, the  sureties  set  up  the  fact  that  Bundle  did  not  com- 
plete the  contract,  but  the  sureties,  under  its  terms,  made 
full  performance,  which  was  duly  accepted  by  the  United 
States,  and  that  in  their  completion  of  the  contract  they 
were  necessarily  compelled  to  expend  sums  in  excess  of 
$10,000,  the  amount  of  the  penalty  in  the  bond. 

1.    The   several   assignments   of  error   made   by   the 
appellants  may  be  grouped  together  and  stated  as  the  re- 
fusal of  the  superior  court  to  admit  testimony  under  the 
affirmative  defense  set  forth  in  the  answer.     The  court 
excluded  any  evidence  with  reference  to  the  United  States 
having  demanded  of  the  sureties  the  performance  of  the 
contract  or  the  payment  of  damages.    It  is  maintained  by 
counsel  for  appellants  that  the  limit  of  the  liability  of  the 
sureties  was  the  penalty  stated  in  the  bond,  $10,000 ;  that, 
if  the  sureties  had  not  undertaken  the  performance  of  the 
contract  of  their  principal,  the  entire  damages  to  both  the 
government   and  the   respondents   and   all   of   the   other 
claimants  for  labor  and  materials  would  have  been  liqui- 
dated by  the  payment  of  $10,000 ;  that  the  fact  that  the 
sureties  necessarily  expended  more  than  that  sum  in  the 
completion  of  the  contract,  and  over  the  contract  price, 
relieves  them  from  further  liability.     It  is  also  main- 
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tained  that,  if  the  contract  had  not  been  completed,  the 
government  is  a  preferred  creditor  and  its  claim  would 
exhaust  the  penalty,  and  there  would  be  no  funds  left  for 
the  satisfaction  of  plaintiffs  and  other  claimants  of  like 
character ;  and  counsel  maintain  that  it  is  necessary  to  de 
termine  the  question  of  priority  of  rights  as  between  the 
government  and  these  claimants.  In  a  case  involving 
these  facts  (United  States  v.  Bundle),  in  the  United 
States  circuit  court,  judgment  was  entered  in  conformity 
with  the  contention  of  counsel  here.  But  the  cause  was 
afterwards  reversed  by  the  United  States  circuit  court  of 
appeals  (100  Fed.  400),  and  the  appellate  court  ob- 
served : 

"The  undisputed  facts  of  the  present  case  are  such  that 
it  is  not  necessary  to  consider  the  question  presented  in 
the  court  below,  and  argued  here,  whether,  if  the  Unite<l 
States  had  any  cause  of  action  upon  the  bond  in  suit,  its 
claim  should  be  preferred  to  that  of  the  laborers  and  ma- 
terial men ;  for,  as  has  already  been  observed,  the  United 
States  received  full  performance  of  the  contract,  and 
therefore  has  no  cause  of  complaint." 

In  the  case  of  United  States  v.  National  Surety  Co., 
92  Fed.  549,  such  a  bond  was  under  consideration  by  the 
court,  and  it  was  there  adjudged  that  the  bond  was  in- 
tended to  perform  a  double  function:  First,  to  secure 
the  faithful  performance  of  the  contract  to  the  govern- 
ment; and,  second,  to  protect  third  persons  from  whom 
the  contractor  might  obtain  labor  or  materials  in  the 
prosecution  of  the  work.  In  its  second  aspect,  the  bond, 
by  virtue  of  the  statute,  contains  a  separate  and  distinct 
agreement  between  the  obligors  and  such  third  persons, 
as  to  which  the  agency  of  the  government  ceases  when  the 
bond  is  given  and  approved,  and  subsequent  changes  in 
the  contract,  agreed  upon  between  the  government  and  the 
contractor,  though  without  the  knowledge  or  consent  of 
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the  surety,  will  not  release  the  surety  from  liability  to 
persons  who  supply  labor  or  materials  thereunder. 
The  court  observed  of  the  statute  under  which  the  bond 
is  executed: 

"It  is  also  noticeable  that  in  its  title  the  act  professes 
to  be  one  for  the  benefit  ^of  persons  furnishing  materials 
and  labor,'  and  that  in  the  •body  of  the  act  the  form  of  the 
condition  to  be  inserted  in  the  bond  for  the  benefit  of  the 
United  States  is  not  in  terms  prescribed,  the  only  provis- 
ion in  that  regard  being  that  the  bond  shall  be  Hhe  usual 
penal  bond' ;  meaning,  evidently,  such  an  obligation  for  the 
government's  own  protection  as  it  had  long  been  in  the 
habit  of  exacting  from  those  with  whom  contracts  were 
made  for  the  doing  of  public  work.  On  the  other  hand, 
the  condition  for  the  benefit  of  persons  who  might  fur- 
nish materials  or  labor  is  carefully  prescribed.  Obvi- 
ously, therefore,  congress  intended  to  afford  full  protec- 
tion to  all  persons  who  supplied  materials  or  labor  in  the 
construction  of  public  buildings  or  other  public  works, 
inasmuch  as  such  persons  could  claim  no  lien  thereon, 
whatever  the  local  law  might  be,  for  the  materials  so 
supplied.  There  was  no  occasion  for  legislation  on  the 
subject  to  which  the  act  relates,  except  for  the  protection 
of  those  who  might  furnish  materials  or  labor  to  persons 
having  contracts  with  the  government.  *  *  ♦ 
Viewed  in  its  latter  aspect,  the  bond,  by  virtue  of  the  op- 
eration of  the  statute,  contains  an  agreement  between  the 
obligors  therein  and  such  third  parties  that  they  shall  be 
paid  for  whatever  labor  or  materials  they  may  supply 
to  enable  the  principal  in  the  bond  to  exec^^e  his  con- 
tract with  the  United  States.  The  two  agreements  which 
the  bond  contains,  the  one  for  the  benefit  of  the  govern- 
ment, and  the  one  for  the  benefit  of  third  persons,  are  as 
distinct  as  if  they  were  contained  in  separate  instruments, 
the  government's  name  being  used  as  obligee  in  the  latter 
agreement  merely  as  a  matter  of  convenience." 

In  the  case  of  Dewey  v.  State  ex  rel,  McCollum,  91 
Ind.  173,  it  was  substantially  held  that  for  any  breach  of 
the  second  condition  of  such  a  bond  by  the  contractor  the 
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right  of  action  was  in  the  laborer  or  the  material  man, 
and  that  such  right  of  action  could  not  be  defeated  or 
abridged  by  any  act  done  by  the  obligee  in  the  bond  after 
the  bond  had  been  taken  and  approved ;  and  it  was  ruled 
that  changes  made  in  the  contract  by  the  parties  thereto, 
— ^that  is,  the  contractor  and  the  public  authorities, — 
after  the  bonds  had  been  accepted,  would  not  deprive  ma- 
terial men  of  their  rights  to  recover  against  sureties  in  the 
bond.  To  the  same  effect  is  Conn  v.  State  ex  rel,  Stuts- 
man, 125  Ind.  514  (25  ^.  E.  443)  ;  and  the  same  prin- 
ciple is  affirmed  in  Doll  v.  Crume,  41  Neb.  655  (59  N.  W. 
806) ;  Kaufmann  v.  Cooper,  46  Neb.  644  (65  N.  W.  796) ; 
Steffes  r.  Lemke,  40  Minn.  27  (41  N.  W.  302). 

The  practical  effect  of  the  statute,  and  others  of  simi- 
lar character  in  a  nimiber  of  the  states,  seems  to  be  to  con- 
fer a  special  lien  in  favor  of  such  persons  who  furnish 
labor  and  material,  and  to  substitute  the  bond  in  place 
of  the  public  building  as  a  thing  upon  which  the  lien 
is  to  be  charged.  Such  liens  evidently  appear,  from  an 
inspection  of  the  current  legislation,  to  be  favored,  and 
the  courts  have  usually  adopted  a  liberal  rule  of  construc- 
tion in  their  enforcement. 

2.  It  is  pertinent  to  suggest  that  in  the  performance 
of  the  unfinished  contract  by  the  sureties,  if  they  had  ex- 
pended less  than  the  amount  to  be  paid  by  the  government 
on  the  completion  of  the  contract,  the  excess  or  profit 
would  have  belonged  to  them,  and,  if  they  undertook  the 
completion  of  the  contract  and  sustained  a  loss,  it  would 
seem  that  it  should  fall  upon  them.  As  sureties  under  the 
terms  of  the  contract,  they  might  elect  to  complete  it  upon 
default  of  their  principal,  but  such  completion  was  not 
the  full  performance  of  the  contract  by  the  principal 
himself.  It  satisfied  the  sureties'  contract  with  the  gov- 
ernment, but,  as  observed  by  the  circuit  court  of  appeals 
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in  United  States  v.  Bundle,  supra,  the  TJiaited  States  is 
not  a  claimant  here,  and  the  question  of  priority  of  claims 
to  the  amount  due  from  the  sureties  under  the  term^  of 
the  bond  is  not  involved  in  this  case. 

The  judgment  of  the  superior  court  must  be  affirmed. 

Dunbar,   C.   J.,   and  Fullerton   and  Anders,   JJ., 
concur. 


[No.  8501.     Decided  December  10,  1900.] 

Morris  &  Whitehead^  Bankers,  Appellant,  v.  W.  K. 
Williams  et  al..  Board  of  Commissioners  of  Pacific 
County,  Bespondents, 

MANDAMUS — TO     COUNTY       COMMISSIONERS — ^ENFORCEMENT   OF   CON- 
TRACTUAL OBLIGATIONS. 

Mandamus  will  not  lie  to  compel  a  board  of  county  commis- 
sioners to  issue  funding  bonds  which  they  had  contracted  to 
sell,  when  the  contract  is  an  executory  one,  and  when  the  funding 
proposition  has  not  proceeded  beyond  the  discretionary  stage, 
or,  in  other  words,  has  not  been  so  far  concluded  as  to  leave 
them  only  a  ministerial  duty  to  perform  In  connection  with 
their  issuance. 

Appeal  from  Superior  Court,  Pacific  County. — ^Hon. 
Abraham  L.  Miller,  Judge.     Affirmed. 

R.  E.  Moody  and  Hewen  &  Stratton,  for  appellant. 

John  T.  Welsh,  Prosecuting  Attorney,  and  F.  S. 
Thorp,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — At  a  special  session  of  the  board  of 
county  commissioners  of  Pacific  county,  in  August,  1898, 
said  commissioners  entered  into  a  contract  with  Morris 


460     MORRIS  &  WHITEHEAD,  BANKERS,  v.  WILLIAMS. 

Opinion  of  the  Court —  Dunbab,  O.  J.         [28  Waah. 

&  Whitehead^  Bankers,  appellant  herein,  whereby  they 
agreed  to  issue  and  deliver  to  appellant  the  bonds  of  the 
county  of  Pacific  in  the  sum  of  $44,000,  or  so  much 
thereof  as  should  be  necessary  to  fund  the  existing  gen- 
eral fund  warrant  indebtedness  of  said  county  as  evi- 
denced  by  certain  warrants.  It  is  insisted  by  the  respond- 
ents that  this  contract  was  entered  into  by  the  commis- 
sioners while  sitting  as  a  board  of  equalization,  but  we 
have  not  found  it  necessary  to  enter  into  an  examination 
of  that  question.  It  was  provided  in  said  contract  that 
the  bonds  were  to  be  dated  the  1st  of  September,  on 
which  date,  or  as  soon  thereafter  as  possible,  they  were 
to  be  ready  for  delivery.  They  were  to  be  due  in  twenty 
years  from  date  and  were  to  draw  interest  at  the  rate  of 
five  per  cent,  per  annum.  Among  other  provisions  in  the 
contract,  the  following  appears: 

"The  party  of  the  first  part  [respondents]  shall  cause 
all  of  said  warrants  to  be  funded  to  be  called  for  pay- 
ment ;  provided,  however,  that  no  such  call  shall  be  made 
until  the  party  of  the  second  part  [appellant]  has  notified 
the  party  of  the  first  part  as  hereinafter  set  forth. 

That  said  bonds  are  a  valid  and  legal  obligation  to  the 
satisfaction  of  the  party  of  the  second  part,  and  has  des- 
ignated to  the  party  of  the  first  part  what  warrants  are 
valid  and  can  legally  be  funded. 

The  bonds  shall  be  a  legal  and  valid  obligation  to  the 
satisfaction  of  the  attorney  of  the  party  of  the  second 
part. 

The  party  of  the  second  part  shall  be  allowed  a  rea- 
sonable time  to  obtain  the  opinion  of  its  attorney  on  the 
validity  of  the  said  bonds,  and,  when  said  opinion  is 
obtained,  shall  immediately  notify  the  party  of  the  fiist 
part  of  the  purpose  of  such  opinioil. 

The  party  of  the  second  part  shall  pay  the  holders  of 
the  warrants  the  full  value  thereof,  and  thereafter  present 
such  warrants  to  the  county  treasurer  for  cancellation, 
and  an  equal  amount  of  bonds  shall  then  be  delivered  to 
the  party  of  the  second  part." 
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On  October  5,  1898,  the  board  of  county  commissioners 
sent  the  following  telegram  to  appellant: 

"South  Bend,  Wash.,  Oct.  5,  1898. 
Morris  &  Whitehead,  Bankers, 
Portland,  Oregon. 
When  will  bonds  be  ready  ?    Board  in  session.    Answer. 
A.  P.  Leonard,  County  Auditor  and  Clerk  of  Board  of 
County  Commissioners." 

To  this  telegram  the  following  answer  was  received 
on  October  1: 

'*Moody  promises  answer  tomorrow.  He  has  just  re- 
turned from  New  York." 

On  the  following  day  the  commissioners  received  the 

following  telegram: 

"Portland,  Oregon,  Oct.  7,  1898. 
It  will  be  necessary  to  validate  warrant  debt.  Have 
commissioners  meet  immediately, — today,  if  possible, — 
and  pass  resolution  in  manner  provided  in  act  on  page  44 
of  Session  Laws  of  1896,  and  then,  if  resolution  is  passed, 
give  notice  provided  in  said  act  by  publication,  and  sub- 
mit at  general  election.  Eastern  authorities  hold  that 
this  must  be  done. 

Morris  &  Whitehead,  Bankers." 

Acting  on  this  direction,  the  board  of  county  commis- 
sioners submitted  the  question  of  the  validation  of  the 
warrants  to  the  voters  of  Pacific  county,  and  the  voters 
refused  to  validate  the  same.  Nothing  further  was  done 
in  the  premises  until  the  16th  of  January,  1899,  when  the 
appellant  tendered  the  board  of  commissioners  blank 
bonds  and  demanded  that  they  be  executed,  but  did  not 
tender  any  money  to  take  up  the  warrants,  and  did  not 
take  up  or  pay  any  of  them.  The  commissioners  refused 
to  sign  or  execute  the  bonds.  Whereupon  appellant  filed 
a  petition  in  the  superior  court  of  the  state  of  Washington 
for  Pacific  county  for  a  writ  of  mandamus  to  compel  said 
commissioners   to   issue   and   deliver   to    appellant   said 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Thomas  H.  Brents,  Judge.     Affirmed. 

Henley,  Kellam  £  Lindsley  and  A.  0,  Avery,  for  ap- 
pellants. 

Lewis  &  Lewis,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — In  July,  1897,  defendant  Bundle  entered 
into  a  contract  with  the  United  States  for  the  construction 
of  certain  buildings  at  the  army  post  near  Spokane.    At 
the  time  the  contract  was  executed,   a  bond  was  didv 
executed  in  accordance  with  the  provisions  of  the  act  of 
Congress  approved  August  13,  1894  (28  Stat,  at  Large, 
278).     The  law  is  entitled,  "An  act  for  the  protection  of 
persons  furnishing  materials  and  labor  for  the  construc- 
tion of  public  works."     Its  provisions  are  substantially 
that  any  person  entering  into  a  formal  contract  with  the 
United  States  for  the  construction  of  any  public  building 
shall  be  required,  before  commencing,  to  execute  the  usual 
penal  bond  with  good  and  sufficient  sureties,  with  the 
additional  obligations  that  the  contractor  shall  promptly 
make  payments  to  all  persons  supplying  him  labor  and 
materials  in  the  prosecution  of  the  work  provided  for 
in  the  contract ;  that  any  persons  performing  labor  or  fui^ 
nishing  materials  for  such  work  shall  be  furnished  on  ap- 
plication with  a  certified  copy  of  the  contract  and  bond 
upon  which   the  person   supplying  labor   and   materials 
shall  have  a  right  of  action,  and  be  authorized  to  bring 
suit  in  the  name  of  the  United  States  against  the  con- 
tractor and  sureties,  provided  that  such  action  shall  in- 
volve the  United  States  in  no  expense.     The  defendants 
Henley  and  Snodgrass  were  sureties  upon  the  bond,  the 
penal  sum  of  which  was  «$10,000.     While  the  contractor, 
Rundle,  was  engaged  in  the  construction  of  the  buildings 
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under  his  contract,  materials  were  furnished  by  plaintiffs 
to  the  contractor  and  used  by  him  in  the  work  of  construc- 
tion. Subsequently,  and  while  the  buildings  were  but  par- 
tially completed,  the  United  States,  in  the  exercise  of  the 
right  reserved  in  the  contract,  took  the  work  out  of  the 
hands  of  Rundle  and  at  the  same  time  notified  the  sure- 
ties, Henley  and  Snodgrass,  of  its  action.  Thereupon 
the  sureties  took  up  the  work  of  construction  and  com- 
pleted the  buildings  according  to  Bundle's  contract,  and 
the  United  States  accepted  their  work  as  full  performance 
of  the  contract.  For  defense  to  the  action,  after  some  de- 
nials, the  sureties  set  up  the  fact  that  Eundle  did  not  com- 
plete the  contract,  but  the  sureties,  under  its  terms,  made 
full  performance,  which  was  duly  accepted  by  the  United 
States,  and  that  in  their  completion  of  the  contract  they 
were  necessarily  compelled  to  expend  sums  in  excess  of 
$10,000,  the  amount  of  the  penalty  in  the  bond. 

1.     The   several   assignments   of   error   made  by  the 
appellants  may  be  grouped  together  and  stated  as  the  re- 
fusal of  the  superior  court  to  admit  testimony  under  the 
affirmative  defense  set  forth  in  the  answer.     The  court 
excluded  any  evidence  with  reference  to  the  United  States 
having  demanded  of  the  sureties  the  performance  of  the 
contract  or  the  payment  of  damages.    It  is  maintained  by 
counsel  for  appellants  that  the  limit  of  the  liability  of  the 
sureties  was  the  penalty  stated  in  the  bond,  $10,000 ;  that, 
if  the  sureties  had  not  undertaken  the  performance  of  the 
contract  of  their  principal,  the  entire  damages  to  both  the 
government  and  the   respondents   and   all  of  the   other 
claimants  for  labor  and  materials  would  have  been  liqui- 
dated by  the  payment  of  $10,000 ;  that  the  fact  that  the 
sureties  necessarily  expended  more  than  that  sum  in  the 
completion  of  the  contract,  and  over  the  contract  price, 
relieves  them  from  further  liability.     It  is  also  main- 
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is  vested  in  the  coxmty  commissioners.  If  under  the  for- 
mer, the  board  was  simply  authorized  to  negotiate  the 
bonds  under  their  general  supervisory  powers  over  the 
business  of  the  county,  but  there  is  no  mandate  of  the  law 
compelling  or  directing  them  to  do  so ;  if  under  the  latter, 
the  board  has  the  right  to  reject  all  bids  which  are  offered. 
Appellant's  citation  from  High  on  Extraordinary  Legal 
Remedies  (3d  ed.),  §  333,  is  as  follows: 

"Mandamus  will  lie  to  prevent  a  municipal  oflBcer  from 
setting  at  naught  the  will  of  the  corporation  by  refusing 
to  carry  out  its  instructions." 

The  instance  is  given  that  when  a  city  has,  through 
its  common  council,  directed  the  purchase  of  certain  lands 
and  that  payment  therefor  be  made  in  bonds  of  the  corpo- 
ration, but  the  oflScer  whose  dutv  it  is  to  deliver  the  bonds 
refuses  so  to  do,  sufficient  cause  is  presented  for  relief 
by  mandamus.  This  merely  falls  within  the  general 
proposition  above  stated  that  mandamus  will  lie  to  com- 
pel the  performance  of  a  ministerial  duty.  Another  ex- 
ample given  by  the  author  is  that,  when  it  is  the  duty  of 
the  mayor  and  council  of  a  city  to  execute  and  deliver 
to  a  purchaser  bonds  of  a  city  which  have  been  authorized 
for  the  construction  of  waterworks,  the  performance  of 
this  duty  may  be  required  by  mandamus ;  citing  SmdlUy 
V.  Yates,  just  above  discussed. 

The  next  citation  of  appellant,  viz..  People  ex  rel.  Tay- 
lor V,  Brennan,  39  Barb.  522,  is  the  case  upon  which  is 
based  the  first  announcement  made  by  High  in  §  333, 
supra.  This  is  the  case  in  which  it  was  announced  that, 
whore  an  officer  of  a  municipal  corporation  undertakes 
to  set  at  naught  the  corporate  will  by  refusing  to  execute 
or  deliver  the  bonds  of  the  corporation  in  payment  of 
the  price  of  lands  purchased  by  the  corporation,  a  man- 
damus is  the  appropriate  and  proper  remedy.     The  con- 


MORRIS  &  WHITEHEAD,  BANKERS,  v.  WILLIAMS.     465 
Dec.  1900.]         Opinion  of  the  Court — Dunbar,  G.  J. 

troUer  of  the  city  was  directed  by  resolution  of  the  com- 
mon council  of  the  city  of  Xew  York  to  issue  corporate 
bonds  for  the  purchase  money  of  some  lands,  which  he  re- 
fused to  do.  Of  course,  his  duty  was  purely  ministerial. 
The  city  had  acted  in  the  premises  and  directed  him  what 
to  do.  He  was  an  oflBcer  without  any  discretion,  and  his 
duty  was  to  comply  with  the  mandate  of  the  city  council. 
Refusing  so  to  do,  under  all  authority  mandate  would  lie 
to  compel  him. 

The  other  cases  cited  by  the  appellant,  without  spe- 
cifically reviewing  them,  are  of  the  same  character.  The 
following  announcement  of  the  law  is  made  by  High  on 
Extraordinary  Legal  Remedies  (3d  ed.),  §  34: 

"An  important  distinction  to  be  observed  in  the  outset, 
and  which  will  more  fully  appear  hereafter,  is  that  be- 
tween duties  which  are  peremptory  and  absolute  and 
hence  ministerial  in  their  nature,  and  those  which  involve 
the  exercise  of  some  degree  of  official  discretion  and  judg- 
ment upon  the  part  of  the  officers  charged  with  their  per- 
formance. As  regards  the  latter  class  of  duties,  concern- 
ing which  the  officer  is  vested  with  discretionary  pow- 
ers, while  the  writ  may  properlj  command  him  to  act, 
or  may  set  him  in  motion,  it  will  not  further  control  or 
interfere  with  his  action,  nor  will  it  direct  him  to  act 
in  any  specific  manner.  But  as  to  the  former  class  of 
cases,  where  mandamus  is  sought  to  compel  the  perform- 
ance of  a  plain  and  unqualified  duty,  concerning  which 
the  officer  is  vested  with  no  discretion,  a  specific  act  or 
duty  being  by  law  required  of  him,  the  writ  will  com- 
mand the  doing  of  the  very  act  itself." 

In  §  43,  in  further  discussion,  it  is  said: 
u  #  #  #  ^j^j  when  the  official  duty  *  *  in- 
volves the  necessity  upon  the  part  of  the  officer  of  making 
some  investigation,  and  of  examining  evidence  and  form- 
ing his  judgment  thereon,  a  proper  case  is  presented  for 
the  application  of  the  rule.  Thus,  when  the  question  in- 
volved  was  whether  the  relator,  a  printer  to  the  senate  of 

30—23  WA9R. 
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the  United  States,  was  entitled  to  receive  from  the  8upe^ 
intendent  of  public  printing  and  to  print  certain  public 
documents,  and  in  determining  the  question  of  relator's 
right  it  was  necessary  for  the  superintendent  to  investi- 
gate the  usages  and  practice  of  congress  upon  the  subject, 
and  to  examine  evidence  before  forming  his  ultimate 
judgment,  it  was  held  that  the  duty  was  so  far  judicial 
in  its  nature  that  its  performance  could  not  be  controlled 
bv  mandamus." 

Section  48  reads: 

"  *  *  *  So  when  a  board  of  state  officers  are  in- 
trusted by  law  with  the  letting  of  contracts  for  the  public 
printing  of  the  state,  and  are  vested  with  <3ertain  dis- 
cretionary powers  in  determining  what  bids  shall  be  ac- 
cepted, the  courts  will  not  interpose  by  mandamus  to  con- 
trol such  discretion." 

It  would  seem  that  under  the  statutes  of  this  state  in 
relation  to  the  sale  of  bonds,  the  commissioners  were 
granted  fully  as  much  discretion  as  were  the  officers  men- 
tioned by  Mr.  High.     That  author  also,  in  §  26,  says: 

"From  the  nature  of  the  remedy  as  thus  far  disclosed, 
it  is  obvious  that  it  relates  only  to  the  enforcement  of 
duties  incumbent  by  law  upon  the  person  or  body  against 
whom  the  coercive  power  of  the  court  is  invoked.  It  is 
not,  therefore,  an  appropriate  remedy  for  the  enforce- 
ment of  contract  rights  of  a  private  or  personal  nature: 
and  obligations  which  rest  wholly  upon  contract,  and 
which  involve  no  question  of  trust  or  of  official  duty,  can 
not  be  enforced  by  mandamus.  A  contrary  doctrine 
would  necessarily  have  the  effect  of  substituting  the  writ 
of  mandamus  in  place  of  a  decree  for  specific  perform- 
ance, and  the  courts  have,  therefore,  steadily  refused  to 
extend  the  jurisdiction  into  the  domain  of  contract 
rights." 

Appellant  does  not  claim  any  right  here  under  the 
statute,  but,  if  it  has  any  rights  at  all,  they  grow  out  of 
the  contract  which  it  alleges  it  made  with  the  commis- 
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sioners  in  relation  to  these  bonds.  So  far  as  it  is  con- 
cerned, it  is  a  contract  right  of  a  private  and  personal 
nature ;  a  right  accruing  to  it  not  by  reason  of  any  of  the 
provisions  of  the  law,  but  by  reason  of  a  special  contract 
which  it  made  with  the  commissioners.  If  an  individual 
takes  to  an  auditor  or  other  filing  officer  a  deed  or  other 
instrument  which,  under  the  law,  he  is  entitled  to  have 
recorded,  and  such  filing  officer  refuses  to  record  the^saine 
when  the  applicant  has  complied  with  the  law  by  the  pay- 
ment .of  fees  or  otherwise,  the  applicant  has  a  right,  not 
by  virtue  of  any  contract  with  the  officer,  but  by  virtue 
of  the  law;  to  have  the  instrument  recorded,  and  manda- 
mus will  lie  to  compel  the  performance  of  that  public 
duty  on  the  part  of  the  recording  officer.  Instances  of 
this  kind  can  be  multiplied  indefinitely,  and  in  all  such 
cases  the  remedy  is  by  mandamus. 

But  such  is  not  the  case  here.  It  is  true  that  the  com- 
missioners have  a  right,  under  certain  circumstances,  to 
sell  these  bonds.  They  also  have  a  right,  under  their 
general  supervisory  powers,  to  contract  with  indi- 
viduals for  supplies  for  fuel  and  stationery;  but 
if,  after  having  entered  into  a  contract  of  that 
kind,  they  refuse  to  pay  for  such  supplies,  it  would 
not  be  maintained  that  mandamus  was  the  proper 
remedy  for  the  enforcement  of  the  contract.  We  know  of 
no  good  reason  why  a  contract  in  relation  to  the  sale  of 
bonds  should  be  excepted  from  the  general  rule  in  relation 
to  contracts  made  by  the  commissioners.  This  contract 
is  still  further  removed  from  the  operation  of  the  rule 
invoked  by  the  appellant,  for  the  reason  that  it  is  plainly 
an  executory  contract  which  was  entered  into.  Some- 
thing remained  to  be  done  or  ascertained.  In  the  first 
place,  the  validity  of  the  warrants  was  to  be  passed  upon 
before  the  contract  could  be  executed.     In  the  second 
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place,  by  direction  of  the  appellant  itself,  ratification  of 
the  voters  at  an  election  held  for  that  purpose  was  neces- 
sary. We  think  there  is  no  authority  which  would  sus- 
tain the  issuance  of  the  writ  on  a  contract  of  this  kind. 
The  case  of  State  v.  Republican  River  Bridge  Co.,  20 
Kan.  404,  where  it  was  held  that  an  obligation  arising 
upon  contract  merely  could  not  be  enforced  by  manda- 
mus, indicates  that  the  court  of  that  state  did  not  intend 
in  the  case  of  SnuUley  v,  Yates,  supra,  to  hold  that  the 
relator  in  that  instance  was  entitled  to  the  writ  of  manda- 
mus because  of  a  contract  that  he  had  entered  into,  but 
because  the  action  of  the  mayor  and  council  had  become 
ministerial  after  the  direction  by  the  voters  of  the  city. 

A  case  which,  it  seems  to  us,  corresponds  almost  ex- 
actly with  the  one  under  discussion  is  State  ex  rel.  Bo- 
hannon  v.  County  Court  of  Howard  County,  39  Mo.  375. 
Under  the  statute,  counties  were  authorized  to  pay  boun- 
ties to  volunteers  enlisting  in  the  military  service,  and  it 
was  held  that  where,  in  pursuance  of  the  act,  a  county 
oflFered  bounties  to  parties  volunteering  to  fill  the  quota, 
a  contract  existed  between  the  coimty  and  such  volun- 
teers, which  could  be  enforced  by  action;  and  that  the 
courts  will  not  undertake  by  writ  of  mandamus  to  enforce 
simple  common-law  rierhts  between  individuals.  In  that 
case  the  petitioner  enlisted  as  a  volunteer  in  pursuanoe 
of  an  order  of  the  county  court  of  said  county  appropri- 
ating money  for  the  purpose  of  paying  bounties  to  volun- 
teers. The  county  court  refused  to  pay  a  portion  of  the 
money  due  the  petitioner,  whereupon  he  prayed  for  a 
writ  of  mandamus  to  compel  the  court  to  proceed  in  the 
business  of  selling  bonds  which  had  been  provided  for 
the  purpose  of  paying  these  bounties,  and  to  pay  him  the 
remainder  of  his  bounty.  After  holding,  upon  the  merits 
of  the  case,  that  the  petitioner  was  entitled  to  his  pay,  the 


( 


MORRIS  &  WHITEHEAD,  BANKERS,  ▼.  WILUAM8.     469 

Dec.  1900.]  Opinion  of  the  Oonrt— Dunbab,  G.  J. 

« 

court,  of  its  own  motion,  raised  the  question  under  dis- 
cussion here,  and  said : 

"But  there  is  another  question  which  we  cannot  pass 
over,  and  that  is,  whether  a  mandamus  is  the  proper  rem- 
edy. According  to  the  views  above  stated,  there  was  a 
binding  contract  between  the  county  and  the  petitioner. 
The  courts  will  not  undertake  to  enforce  by  mandamus 
simple  common  law  rights  between  individuals,  as  to  com- 
pel the  pajTnent  of  money,  nor  where  there  is  another 
specific  legal  remedy." 

And  the  writ  was  refused. 

In  Parrott  v.  Bridgeport,  44  Conn.  180  (26  Am.  Rep. 
430),  which  involved  a  contractual  relation  between  the 
petitioner  and  the  city  of  Bridgeport,  it  was  held  that  the 
case  involved  the  enforcement  of  contract  rights  of  a  pri- 
vate nature,  and  the  writ  could  not  lie.  See,  also,  Flor- 
ida, C,  &  P.  R,  R.  Co.  V.  State,  34  Am.  St.  Eep.  30  (13 
South.  103,  20  L.  E.  A.  419) ;  Merrill,  Mandamus,  §  16, 
and  authorities  cited  and  instances  mentioned. 

It  is  insisted  by  the  appellant  that  the  writ  ought  to 
issue  in  this  case  because  it  would  be  difficult  to  determine 
the  damages  which  the  appellant  would  be  entitled  to 
by  reason  of  the  breach  of  contract.  The  proof  of  dam- 
ages is  always  attended  with  more  or  less  difficulty,  but 
that  furnishes  no  reason  for  reversing  the  well-estab- 
lished rule  that  the  writ  will  not  lie  for  the  enforcement 
of  a  contract  right. 

The  conclusion  that  we  have  reached  on  this  proposi- 
tion renders  unnecessary  an  investigation  of  the  other 
defenses  interposed  to  the  action. 

The  judgment  is  affirmed. 

Sea  VIS,  Fullbrton  and  Andebs,  JJ.,  concur. 
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E.  C.  Neufeldee,  Appellant,  v.  Thibd  Stbeet  and  Su- 
burban Railway,  Respondent. 

FIXTURES — ^BIOHT     OF     BEMOYAI.     AS     BETWEEN     HOBTGAGOB    ASD 
HOBTGAOEB. 

Machinery  and  engines  attached  to  a  building  by  means  of 
lag  screws  and  bolts,  not  specially  designed  for  the  building,  but 
of  common  lot  and  description,  bought  and  sold  in  the  markets 
according  to  price  list  and  sample,  capable  of  removal  without 
injury  to  the  premises,  and  requiring  no  alteration  in  the  build- 
ing to  again  equip  it  with  similar  machinery  for  like  purposes, 
are,  as  between  a  mortgagor  and  mortgagee  of  the  realty,  fix- 
tures that  may  be  removed  by  the  mortgagor,  when  there  was 
no  intent  to  have  them  become  a  part  of  the  realty. 

Appeal  from  Superior  Court,  King  Cottnty, — ^Hon. 
Orange  Jacobs^  Judge.    Affirmed. 

Morris  B,  Sa>chs,  John  P.  Hoyt  and  Pierre  P.  Ferry, 
for  appellant. 

BaiLsman,  Kelleher  &  Emory,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — ^In  1884  the  Western  Mill  Company, 
being  then  the  owner  of  certain  real  property,  mortgaged 
the  same  to  Myer  Lewis  to  secure  a  loan  made  to  it  on  that 
day  by  Lewis.  The  mortgage  was  in  the  usual  form  of  a 
real  estate  mortgage,  and  the  description  of  the  property 
was  ample  to  cover  everything  on  the  mortgaged  premises 
that  could  properly  be  said  to  be  a  part  of  the  realty,  but 
contained  nothing  from  which  it  could  be  inferred  that 
it  was  intended  to  cover  the  personal  property  then  on  the 
premises,  or  which  might  thereafter  be  put  thereon  by  the 
mortgagor.  At  the  time  of  the  execution  of  the  mortgage 
there  was  a  sawmill  on  the  land  having  a  capacity  of  about 
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45,000  feet  of  lumber  per  day.  In  1888  and  1889  the  mort- 
gagor erected  a  new  sawmill  building  thereon,  and  fitted  it 
out  with  machinery  in  part  taken  from  the  old  mill  and 
in  part  newly  purchased,  giving  the  new  mill  a  capacity 
of  about  100,000  feet  of  lumber  per  day.  The  old  build- 
ing was  turned  into  a  planing  mill  and  sash  and  door 
factory,  and  was  fitted  out  with  the  usual  machinery 
used  in  conducting  a  business  of  that  character.  Subse- 
quent to  that  time  the  property  was  sold  and  conveyed 
to  the  respondent  herein.  The  mortgage  was  not  paid, 
and  in  1895  a  suit  to  foreclose  the  same  was  duly  com- 
menced by  the  then  owner  of  the  mortgage.  While  this 
foreclosure  proceeding  was  pending,  respondent  removed 
from  the  premises  certain  of  the  machinery  used  in  the 
sa^vmill  and  sash  and  door  factory.  Subsequent  thereto 
the  real  property  was  sold  under  a  decree  of  foreclosure 
of  the  mortgage,  and  purchased  by  the  mortgagee  at  a 
sum  lees  than  the  amount  the  court  f  oimd  to  be  due  upon 
the  mortgage  debt  This  is  an  action  brought  by  the  suc- 
cessor in  interest  of  the  mortgagee  to  recover  damages  al- 
leged to  have  been  suffered  because  of  the  removal  of 
the  property;  the  contention  being  that  the  property  re- 
moved was  a  part  of  the  realty.  The  trial  court  found  the 
following  facts : 

"I  find  that  all  the  machinery  in  the  planing  mill  and 
sash  and  door  factory  removed  by  the  defendant  herein 
as  aforesaid  was  attached  to  the  building  by  lag  screws 
for  the  purpose  of  steadying  it  while  in  use.  That  all 
of  this  machinery  was  capable  of  being  moved  from  the 
premises  without  material  injury  thereto,  and  that  it 
was  in  fact  removed  by  the  defendant  without  material 
injury  thereto.  I  find  that  all  the  machinery  in  the  plan- 
ing mill  and  sash  and  door  factory,  removed  as  aforesaid 
by  the  defendant^  was  machinery  of  common  sort  and 
deecription;  that  it  was  machinery  of  a  sort  bought  and 
sold  by  price  list  and  sample,  according  to  catalogues. 
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and  that  it  was  not  specially  made  or  designed  for  that 
building  or  those  premises;  that  it  can  be  used  as  well 
in  any  other  premises  of  like  nature,  and  that  like  ma- 
chinery can  be  purchased  and  put  in  use  upon  these  prem- 
ises for  the  purposes  of  a  planing  mill  and  sash  and  door 
factory  without  alteration  of  the  premises. 

As  to  block  'A'  (the  sawmill  property),  I  find  that 
with  the  exception  of  one  engine,  hereinafter  referred  to, 
all  the  machinery  and  apparatus  in  the  sa^vmill  thereon, 
removed  as  aforesaid  by  defendant,  was  machinery  of 
common  lot  and  description,  bought  and  sold  in  the  mar- 
kets according  to  price  list  and  sample  and  found  in  cat- 
alogues; that  it  was  not  more  specially  adapted  to  that 
structure  than  to  any  other  milling  structure;  that  it  can 
be  used  in  any  other  mill  as  well  as  in  that ;  that  when  the 
mill  itself  was  built  some  of  this  machinery  was  contem- 
plated, but  that  it  was  built  substantially  in  the  manner 
of  any  other  sawTuill,  and  that  it  can  again  be  equipped 
mth  machinery  suitable  for  its  purposes  without  altera- 
tion of  the  structure. 

I  find  also  that  all  the  machinery  on  block  *A'  so  re- 
moved was  never  intended  to  become  a  part  of  the  prem- 
ises ;  that  it  was  attached  to  the  mill  structure  only  for  the 
purpose  of  steadying  it  while  in  use,  that  it  could  be  re- 
moved from  the  premises  without  any  material  damage 
or  alteration  thereof. 

The  machinery  in  the  mill  removed  by  the  defendant 
was  in  some  cases  fastened  to  the  floor  bv  screws  or  lae 
bolts;  in  other  cases  the  machinery  was  fastened  to  the 
frame  of  the  building  by  the  use  of  bolts  of  various  length, 
averaging  in  size  from  a  half  inch  in  diameter  to  an  inch 
and  one-quarter  in  diameter.  The  engines  in  some  in- 
stances were  placed  upon  a  foundation  of  timbers  of  sev- 
eral thicknesses  or  lavers.  These  timbers  were  bolted  to 
the  framework  of  the  mill,  in  some  cases,  and  were  held 
together  with  iron  bolts,  extending  into  or  through  them, 
so  as  to  hold  them  solidly  in  place.  The  engines  were 
bolted  to  this  foundation  of  timbers.  In  most  if  not  all 
cases  the  engine  could  be  removed  by  unscrewing  the  nuts 
and  lifting  it  off  the  bolts." 
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As  a  conclusion  of  law  therefrom  the  court  found  that 
the  property  taken  (with  the  exception  of  the  engine 
mentioned)  was  personal  property,  and  entered  a  judg- 
ment denying  the  right  of  appellant  to  recover  therefor. 

The  appellant  contends  that  the  property  removed  was 
attached  to  the  realty  in  such  a  manner  as  to  make  it,  es- 
pecially as  between  a  mortgagor  and  mortgagee,  a  part 
thereof,  and  has  brought  to  our  attention  many  cases, 
some  of  which,  at  least,  fully  support  his  contention.  This 
question,  however,  is  no  longer  an  open  one  in  this  state. 
This  court  has  by  repeated  decisions  established  the  law 
that  property  of  this  character,  attached  as  this  was  to  the 
realty,  is  not  a  part  thereof,  but  is  personal  property, 
and  may  be  removed  therefrom  by  its  owner  without  in- 
curring liability  to  any  person  who  may  have  a  lien  on 
such  real  property.  In  Cherry  v.  Arthur,  5  Wash.  787 
(32  Pac.  744),  the  question  was  whether  a  planer  used  in 
a  sawmill,  which  was  bolted  to  the  floor  in  such  a  way 
as  to  keep  it  from  moving  from  its  place  when  being 
used,  was  a  part  of  the  realty  or  was  personal  property. 
In  that  case  the  court  said: 

"In  ascertaining  whether  such  a  machine  does  become 
a  part  of  the  realty  in  favor  of  mortgagees,  the  rule  is, 
that  the  manner,  purpose  and  effect  of  annexation  to  the 
freehold  must  be  regarded.  If  a  building  be  erected  for 
a  definite  purpose,  or  to  enhance  its  value  for  occupation, 
whatever  is  built  into  it  to  further  those  objects,  becomes 
a  part  of  it,  even  though  there  be  no  permanent  fastening 
such  as  would  cause  permanent  injury  if  removed.  But 
mere  furniture,  although  some  fastening  be  necessary  to 
its  advantageous  use,  is  removable.  Peculiarly  sub- 
ject to  this  rule  are  machines  which  can  be  used  in  one 
place  as  well  as  another,  and  which  add  nothing  to  the 
building,  though  they  may  be  of  advantage  to  fhe  busi- 
ness conducted  there." 
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In  Chase  v.  Tacoma  Box  Co.,  11  Wash.  377  (39  Pac 
639),  the  question  was  whether  the  machinery  of  a  box 
factory  attached  to  the  land  in  substantially  the  same 
manner  as  the  property  in  this  case  was  attached  was  a 
part  of  the  realty.  After  an  extended  review  of  the  de- 
cisions of  courts  of  other  states,  as  well  as  the  case  of 
Cherry  v,  Arthur,  it  was  held  that  the  machinery,  notwith- 
standing the  manner  in  which  it  was  ajBSxed  to  the  realty, 
still  retained  its  character  of  personalty.  In  the  course*  of 
the  opinion  the  court,  after  quoting  from  Cherry  v,  Ar- 
thur the  paragraph  set  out,  said : 

"We  are  entirely  satisfied  with  what  is  here  said  upon 
the  subject,  and  think  it  best  accords  with  reason  and 
modern  authority." 

InWashingtoii  National  Bank  v.  Smith,  15  Wash.  160 
(45  Pac.  736),  the  machinery  in  question  was,  as  the 
record  shows,  "a  planer  and  matcher,  a  surf  acer  and  sizer, 
a  gang  edger,  and  a  double  block  shingle  machine.*'  The 
machines  were  fastened  to  the  floor  of  the  mill  in  which 
they  were  then  being  used  by  means  of  lag  screws  and 
bolts  running  through  the  feet  of  the  machines  into  the 
floor  and  timbers  of  the  mill  upon  which  they  rested. 
The  contest  was  one  between  mortgagor  and  mortgaee, 
and  one  of  the  questions  was  whether  the  machines  formed 
a  part  of  the  realty  or  were  personal  property.  Passing 
on  that  question,  the  court  said: 

"Xo  general  rule  can  be  promulgated  under  which  it 
can  be  determined  whether  a  particiilar  piece  of  machin- 
ery is  or  is  not  a  fixture  to  the  real  estate  with  which  it  is 
used.  So  many  considerations  enter  into  the  determina- 
tion of  this  question  that  no  general  rule  can  be  stated 
which  will  apply  in  all  cases.  Not  only  can  no  general 
rule  be  adduced  from  the  decisions  of  the  courts  which 
wiU  apply  to  all  cases,  but  it  will  appear  from  an  esam- 
ination  of  the  decisions  upon  this  question  that  there  is 
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a  great  want  of  harmony  even  where  the  circumstances 
were  identical.  There  is  a  class  of  cases  which  have 
adopted  a  rule  which,  if  applied  to  the  facts  shown  by  the 
evidence  to  have  existed  as  to  the  placing  of  this  ma- 
chinery in  the  mill  building  in  which  it  was  used,  would 
require  us  to  hold  that  such  machinery  was  a  fixture  and 
passed  to  the  mortgagee  as  a  part  of  the  real  estate. 

A  leading  case  of  this  kind  is  Ottumwa  Woolen  Mill 
Co.  V.  Hawley,  44  Iowa,  57.  But  the  learned  court  which 
decided  it,  though  apparently  well  satisfied  with  the  con- 
clusion to  which  it  had  come,  was  forced  to  admit  that  a 
contrary  doctrine  had  been  established  by  the  courts  of 
a  majority  of  the  states  which  had  passed  upon  the  ques- 
tion. This  machinery  was  attached  to  the  building  in 
substantially  the  same  manner  as  was  that  in  controversy 
in  the  case  of  Chase  v,  Tacoma  Box  Co,,  11  Wash.  377 
(39  Pac.  639),  and  Cherry  v.  Arthur,  5  Wash.  787  (32 
Pac.  744),  and  under  the  rule  announced  in  those  cases, 
which  rule  we  believe  to  be  supported  by  the  weight  of 
authority,  it  must  be  held  to  have  been  personal  prop- 
erty and  not  such  a  fixture  as  to  pass  to  the  mortgagee." 

This  case  also  answers  the  argument  of  the  appellant  to 
the  effect  that  a  different  rule  applies  where  the  contro- 
versy is  between  a  mortgagor  and  mortgagee  than  is  ap- 
plicable where  the  controversy  is  between  the  mortgagee 
and  one  claiming  adversely  to  the  mortgagor.  On  this 
question  it  was  said: 

"If  the  question  as  to  the  nature  of  this  property  had 
arisen  between  the  mortgagee  named  in  said  chattel  mort- 
gage and  the  appellant,  there  could  be  no  doubt  but  that 
under  the  rule  heretofore  announced  by  this  court  it 
-would  be  held  to  be  personal  property,  and  in  our  opinion 
the  rule  was  not  changed  by  the  fact  that  the  question  was 
raised  between  the  parties  to  the  real  estate  mortgage." 

Further,  on  the  question  what  will  in  this  state  be  con- 
sidered personal  property,  see:  Oerman  Savings  &  Local 
Society  v.  Weber,  16  Wash.  95  (47  Pac  224,  38  L.  E.  A. 
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267) ;  Philadelphia  Mtge.  &  Trust  Co.  v.  Miller,  20 
Wash.  607  (56  Pac.  382,  44  L.  R.  A.  559,  72  Am.  St. 
Rep.  138). 

Concluding,  as  we  do,  that  the  case  at  bar  falls  witbin 
the  rule  of  these  cases,  it  is  unnecessary  to  discuss  the 
other  questions  suggested. 

The  judgment  is  aflSrraed. 

Dunbar,  C.  J.,  and  Reavis  and  Anders,  JJ.,  concur. 


[No.  3614.     Decided  December  12,  1900.] 
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GABXISUMENT — PETITION  TO  QUASH — RIGHT  TO  JXmY  TRIAL. 

Where  a  writ  of  garnishment  has  been  issued  apon  a  Judg- 
ment, the  filing  of  a  complaint  in  Interyention  by  the  judgment 
debtor,  which  is  equivalent  to  a  petition  to  the  court  to  recall  and 
quash  the  writ  of  garnishment,  raises  a  question  for  the  couit 
and  not  for  a  Jury,  to  determine  whether  sufficient  grounds  exist 
for  the  exercise  of  such  a  power. 

ATTORNEY    AND    CLIENT — ^BATIFICATION    OF    UNAUTHORIZED   ACTS— 
SATISFACTION  OF  JUDGMENT. 

Although  the  action  of  an  attorney  in  recalling  a  writ  of  exe- 
cution upon  a  Judgment,  and  in  accepting  a  quantity  of  brick  to 
be  applied  in  satisfaction  thereof,  in  case  Judgment  on  appeal 
should  be  sustained  against  the  Judgment  debtor,  may  have  been 
in  excess  of  his  authority,  yet  the  action  of  his  client,  who,  with 
full  knowledge  of  all  the  facts,  subsequently  sues  him  for  the 
value  of  the  brick,  amounts  to  a  ratification  of  his  action  and 
constitutes  a  satisfaction  of  the  Judgment  to  the  extent  of  the 
value  of  the  brick. 

INCONSISTENT  REMEDIES — ^ELECTION. 

The  election  of  a  client  to  sue  her  attorney  to  recover  fttm 
him  the  value  of  a  quantity  of  brick  he  had  taken  in  satisfacCioB 
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of  a  Judgment  obtained  for  her,  in  which  action  she  recovered 
judgment  against  her  attorney,  precludes  her  from  pursuing  a 
further  remedy  by  garnishment  upon  her  original  judgment. 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson^  Judge.    Reversed. 

Preston,  Carr  &  Oilman,  for  appellants. 
Brady  &  Gay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — On  August  19,  1899,  the  plaintiff,  Mary 
A.  Gaffney,  filed  in  the  superior  court  of  the  state  of 
Washington  for  King  county  her  garnishment  aflSdavit, 
in  which  she  alleged,  in  substance,  that  the  defendants 
John  Megrath  and  John  McGough,  and  each  of  them, 
were  indebted  to  her  upon  a  judgment  rendered  against 
them  and  each  of  them,  in  said  court,  for  $861.29,  with 
interest  at  eight  per  cent,  from  April  1,  1894,  and  costs 
amounting  to  $35,  and  supreme  court  costs  amounting  to 
$41.50,  which  judgment  was  wholly  unsatisfied;  and 
that  the  Standard  Furniture  Company,  a  corporation,  was 
indebted  to  the  defendant  John  Megrath  in  a  sum  exceed- 
ing the  amount  of  said  judgment.  Upon  the  filing  of  a 
proper  bond  a  writ  of  garnishment  was  issued,  directed  to 
the  Standard  Furniture  Company.  This  writ  was  prop- 
erly served  upon  the  garnishee.  The  answer  of  the  gar- 
nishee raised  no  issues  which  need  to  be  considered  upon 
this  appeal.  The  defendant  John  McGough  made  no  ap- 
pearance whatever  in  the  garnishment  proceedings.  The 
defendant  John  Megrath  appeared  in  the  garnishment 
proceedings  and  filed  therein  a  pleading  denominated  a 
''complaint  in  intervention,"  in  which,  for  the  purpose  of 
resisting  the  plaintiff's  claim  in  the  garnishment  pro- 
ceedings, and  of  demanding  relief  adverse  to  the  plaintiff, 
he  set  up,  in  substance,  that  after  the  rendition  and  entry 
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of  the  judgment  referred  to  in  the  plaintiff's  affidavit  for 
garnishment,  and  before  the  issuing  of  the  writ  of  ga^ 
nishment,  the  said  judgment  was  fully  paid  and  satisfied, 
including  all  costs  and  interest,  according  to  the  terms  of 
the  judgment;  and  that,  although  the  said  judgment  was 
fully  paid  and  satisfied,  the  same  was  never  at  any  time 
satisfied  upon  the  records  of  the  court,  and  that  the  rec- 
ords of  the  court  did  not  show  the  payments  made  there- 
on.  The  said  pleading  further  charged  that,  af t^-  the  said 
judgment  had  been  fully  paid,  the  said  plaintiff  wrong- 
fully sued  out  the  garnishment  and  caused  the  same  to 
be  served  upon  the  garnishee,  and  that  there  was  no  sum 
or  sums  whatever  then  due  from  the  said  defendant  to  the 
plaintiff  on  account  of  or  by  reason  of  the  rendition  and 
entry  of  the  said  judgment.    In  said  pleading  the  defend- 
ant prayed  that  the  writ  of  garnishment  be  dismissed,  and 
that  the  garnishee  be  released  from  all  liability  by  reason 
of  tlie  issuance  and  service  thereof.     To  this  pleading 
the  plaintiff  interposed  a  motion,  by  which  she  asked 
the  court  to  require  the  defendant  John  Megrath  to  make 
the  second  paragraph  of  said  pleading  more  definite  and 
certain  in  this:  "that  he  be  required  to  state  the  time, 
place  and  manner  of  the  alleged  payment  of  the  daid 
judgment."     Upon  the*liearing  of  this  motion  the  court 
ordered  the  defendant  Megrath.   to    make    his    pleading 
more  definite  and  certain  in  the  particular  demanded  by 
the  plaintiff;  and  thereafter,  in  compliance  with  the  or- 
der of  the  court,  said  defendant  filed  an  amended  plead- 
ing designated  as  his  "amended  complaint  in  interven- 
tion."   In  this  amended  pleading  the  defendant  M^rath 
alleged  that,   after  the  entry  of  the  original  judgment 
in  the  superior  court  of  King  county,  Washington,  in  the 
action  in  which  Mary  A.  Gaffney  was  plaintiff  and  John 
Megrath  and  John  McGk)ugh  were  defendants,  and  before 
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the  determination  of  the  appeal  taken  by  the  defendants, 
from  said  judgment  to  the  supreme  court  of  the  gtate, 
the  plaintiiBf  caused  a  writ  of  execution  to  issue    on  said 
judgment  against  the  property  of  the    defendants,    and 
caused  the  same  to  be  duly  levied  by  the  sheriff  of  King 
county  on  the  29th  day  of  May,   1894,  upon  460,000 
bricks,  the  property  of  the  defendant  John  Megrath,  and 
the  said  bricks  were  of  the  value  of  $2,000,  upon  which 
bricks  tliere  was  a  valid  mortgage  of  $436.32;  that  said 
bricks  were  by  the  sheriff  advertised  for  sale,  and  the 
date  of  said  sale  fixed  for  the  30th  day  of  June,  1894; 
that  on  the  30th  day  of  June,  1894,  the  date  fixed  for  said 
sale,  said  John  Megrath  was  prosecuting  an  appeal  to  the 
supreme  court  of  the  state  from  said  judgment,  and  that 
on  said  day,  for  the  purpose  of  avoiding  the  necessity  of 
making  and  filing  a  stay  bond  or  supersedeas  bond  pend- 
ing the  determination  of  said  appeal,  and  at  the  same 
time  giving  the  plaintiff  security  for  the  payment  of  her 
judgment  equally  as  good  as  a  stay  bond  or  supersedeas 
bond,  and  for  the  purpose  of  enabling  sales  to  be  made 
of  the  said  bricks  without  loss  to  the  said  Megrath  in 
respect  to  the  value  thereof,  and  without  endangering  the 
security  which  the  plaintiff  had  by  virtue  of  the  levy  of 
the  said  execution  upon  said  bricks,  the  daid  Megrath 
entered  into  an  agreement  with  Richard  Saxe  Jones,  who 
was  then  the  attorney  of  record  of  the  plaintiff  in  said  ac- 
tion of  Mary  A.  Gaffney  v.  John  Megrath  and  John  Mc- 
Qough,  as  follows:     It  was  agreed  that  said  Megrath 
should  make,  execute,  and  deliver  to  the  said  Jones,  as  the 
attorney  of  the  said  plaintiff,  and  in  trust  for  the  benefit 
of  the  said  plaintiff  and  the  said  Megrath,  a  bill  of  sale 
of  said  bricks ;  and  that  the  title  to  the  said  bricks,  until 
the  same  were  sold,  should  remain  in  the  said  Jones  as 
trustee;  and  that  the  said  bricks  should  remain  where 
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they  then  were,  on  the  land  of  said  Megrath;  and  that 
sales  of  the  said  bricks  should  be  made  by  the  said  R.  S. 
Jones  and  said  Megrath,  and  that  all  proceeds  of  the 
sales  of  said  bricks  should  be  paid  to  the  said  Jones  and 
by  him  received  in  trust;  and  that  the  proceeds  of  such 
sales  should  be  by  the  said  Jones  applied,  first,  toward 
the  payment  and  satisfaction  of  the  said  mortgage  on 
said  bricks,  which  mortgage  the  said  Jones  claimed  to 
have  purchased  on  the  said  day;  and  that  the  balance  of 
the  proceeds  of  the  sales  of  said  bricks  should  be  deposited 
by  the  said  Jones  in  a  depository  to  be  agreed  upon  be- 
tween himself  and  the  said  Megrath,  and  there  held  until 
the  final  determination  of  the  appeal  of  said  action;  and 
that,  in  case  the  said  judgment  should  be  affirmed  by  the 
supreme  court,  or  the  said  plaintiff  should  obtain  any 
final  judgment  in  said  action  against  the  said  John  Mfr 
grath,  then  the  proceeds  of  the  sale  of  said  brick,  over 
and  above  the  amount  required  to  discharge  said  mort- 
gage, should  be  applied  to  the  satisfaction  of  such  judg- 
ment; and  that  any  balance  of  said  proceeds,  after  the 
payment  of  said  mortgage  and  said  judgment,  should  be 
paid  to  the  said  Megrath;  and  that  upon  the  execution 
of  the  said  bill  of  sale  and  of  a  written  agreement  of  the 
tenor  above  stated,  the  execution  issued  upon  said  judg- 
ment should  be  recalled,  and  the  levy  made  thereon  re- 
leased ;  and  that  pending  the  final  determination  of  said 
action  no  execution  should  be  issued  on  said  judgment,  but 
that  the  said  bill  of  sale,  under  the  said  agreement,  stonld 
have  all  the  force  and  effect  of  a  stay  or  supersedeas  band. 
It  was  further  alleged  by  the  said  Megrath  that  at  the 
time  of  making  this  agreement  he  had  implicit  confidence 
in  the  honesty  and  integrity  of  the  said  Richard  Saxe 
Jones,  and  by  reason  of  his  said  confidence  introsted 
the  preparation  of  all  of  the  writings  necessary  to  carry 
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said  agreement  into  effect  to  the  said  Jones;  that  in  pur- 
suance to  said  agreement  the  said  Jones  prepared  a  bill 
of  sale  from  said  Megrath  to  himself  of  the  said  bricks, 
which  said  M^rath  duly  executed  and  acknowledged,  and 
thereupon  the  said  Jones,  as  the  attorney  for  the  plain- 
tiff, recalled  tlie  said  execution  and  procured  the  release 
of  the  said  levy;  that  at  the  same  time  the  said  Jones 
prepared  a  written  instrument,  which  he  informed  Me- 
grath truly  recited  the  terms  of  the  said  agreement  re- 
garding the  selling  of  said  bricks,  and  the  disposition  of 
the  proceeds  arising  from  sales  thereof,  and  that  M^rath, 
relying  implicitly  upon  the  honor,  honesty,  and  integrity 
of  the  said  Jones,  and  believing  his  representations  as  to 
the  contents  of  said  written  agreement,  signed  the  same 
without  making  or  causing  to  be  made  an  examination 
as  to  its  contents;  that  the  said  Jones  fraudulently,  and 
for  the  purpose  of  cheating  and  defrauding  M^rath, 
prepared  the  instrument  in  the  manner  shown  by  the  full 
copy  of  said  agreement  set  out  in  the  said  pleading.  The 
particular  in  which  it  is  charged  in  the  amended  pleading 
that  the  written  instrument,  after  reciting  the  execution 
of  the  bill  of  sale  from  Megrath  to  Jones  of  the  bricks, 
and  the  conditions  under  which  the  bricks  should  remain 
and  under  which  sales  could  be  made  by  Jones  and  Me- 
grath and  after  providing  for  the  payment  of  the  mort- 
gage from  the  proceeds  of  sales,  provides  as  follows: 

'^And,  second,  that  the  said  brick  and  the  balance  of 
the  said  sum  so  derived  from  the  said  brick  shall  be  sub- 
ject to  the  payment  of  the' judgment  in  favor  of  the  said 
Mary  A.  Gaffney,  so  far  as  the  same  may  apply,  and  that 
the  said  last  mentioned  sum  (if  any  such  there  shall  be) 
shall  be  held  in  such  depository  until  the  time  for  the  ap- 
peal from  such  judgment  shall  have  expired,  in  case  no 
appeal  is  taken ;  or  until  the  final  decision  of  such  appeal, 
should  one  be  taken,  in  the  supreme  court  of  the  state 
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of  Washington,  and  if  on  such  appeal  the  said  judgment 
shall  be  reversed,  the  said  money  so  on  deposit  shall  be  the 
property  of  the  said  John  Megrath;  but  if  said  appeal 
shall  not  be  taken,  or  shall  in  any  way  be  dismissed,  or  if 
on  such  appeal  the  said  supreme  court  shall  find  that 
the  said  Mary  A.  Gaffney  is  entitled  to  judgment  against 
the  said  John  Megrath  for  as  much  or  more  than  the 
said  sum  so  on  deposit,  then  the  said  sum  shall  be  the 
property  of  the  said  Jones." 

It  is  further  alleged  in  said  amended  pleading  that 
Megrath  did  not  discover  the  fraud  and  deceit  which  had 
been  practiced  upon  him  by  said  Jones  until  after  all  of 
the  bricks  had  been  sold,  and  that  after  the  making  of  the 
agreement,  and  before  Megrath  discovered  the  fraud  and 
deceit  which  had  been  practiced  upon  him,  the  said  Jones 
sold  a  portion  of  said  bricks,  for  which  he  received  Uie 
sum  of  $1,030,  and  that  Megrath  sold  a  portion  of  said 
bricks  for  the  sum  of  $275,  which  was  paid  to  said  Jones, 
and  that  Jones,  without  the  knowledge  or  consent  of  Me- 
grath, converted  to  his  own  use  the  remainder  of  said 
bricks,  which  remainder  were  of  the  value  of  $700 ;  that 
after  the  sale  and  conversion  by  Jones  of  all  the  bricks 
Megrath  demanded  an  accounting  of  him  in  regard  to  the 
bricks  and  the  proceeds  thereof,  and  demanded  that  Jones 
apply  a  sufficient  amount  of  the  proceeds  of  the  sales  of 
said  bricks  to  the  payment  and  satisfaction  of  the  Gaff- 
ney judgment,  and  that  he  pay  to  him  the  balance  of  the 
proceeds  and  value  of  said  brick  remaining  after  the  pay- 
ment and  discharge  of  said  mortgage  and  said  judgment, 
which  demands  Jones  refused,  claiming  that  the  agree- 
ment between  him  and  Megrath  was  as  stated  in  the  last 
clause  of  the  written  instrument,  and  that  all  of  the  pro- 
ceeds of  the  sales  of  said  bricks,  including  the  value  of  the 
bricks  converted  by  Jones  to  his  own  use,  were  the  sole 
property  of  him,  the  said  Jones,  individually,  and  not  in 
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trust  for  the  purposes  contemplated  by  the   agreement 
between  him  and  Megrath. 

It  is  further  charged  that  thereafter  the  dispute  be- 
tween Megrath  and  Jones  regarding  the  said  brick  and  the 
proceeds  thereof  was  submitted  to  arbitration,  and  the 
arbitration  between  them,  as  Enights  Templar  belonging 
to  Seattle  Commandery  No.  2,  upon  the  following  ques- 
tions : 

"Who  owns  the  said  brick,  John  Megrath  or  R.  S. 
Jones  ?  And,  if  the  said  arbitrators  shall  decide  that  the 
said  R.  S.  Jones  is  the  owner  of  said  brick,  what  is  he  to 
do  with  the  money  arising  from  said  brick  under  the  con- 
tract V 

And  further  showing  an  award  upon  said  agreement 
.  as  follows : 

"First.  That  the  brick  in  controversy,  or  the  proceeds 
thereof,  are  the  property  of  R.  S.  Jones.  Second.  That 
the  value  of  said  brick  was  $1,526.25;  the  amount  of 
money  advanced  by  R.  S.  Jones,  with  interest  one  year, 
was  $540.64;  amount  of  money  or  value  of  brick  Jones 
had  use  of  about  one  year,  $985.61,  with  interest, 
$1,085.61.  Third.  Whereas,  both  the  parties  are 
Knights  Templar  and  Masons  in  good  standing,  and 
considering  that  Masonic  charity  should  ever  be  exercised 
and  maintained  between  members  of  the  order;  that  it 
is  better  to  make  a  sacrifice  than  to  stand  for  the  strict 
letter;  and  whereas,  strong  differences  have  arisen  be- 
tween these  two  men  as  to  the  meaning  and  effect  of  cer- 
tain instruments  in  writing  which  they  signed,  af- 
fecting the  brick  in  controversy,  that  the  value  of  the 
brick  or  the  proceeds  thereof  should  be  disposed  of  as  fol- 
lows: (A)  R.  S.  Jones  to  reimburse  himself  for  money 
advanced  to  the  amount  of  $540.64,  and  satisfy  the  chat- 
tel mortgage  which  he  purchased.  (B)  Also  satisfy  Mrs. 
GaflFney's  judgment  against  John  Megrath." 

It  is  then  further  alleged  in  the  said  amended  pleading 
that  the  plaintiff,  Mary  A.  Gaffney,  had  full  knowledge  and 
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notice  of  the  agreement  between  Megrath  and  Joiies 
regarding  said  bricks^  and  the  application  of  the  proceds 
of  the  sales  thereof,  and  had  full  knowledge  of  the  dispute 
which  *  arose  between  M^rath  and  Jones  regarding  the 
true  meaning  of  said  agreement,  and  had  full  knowledge 
and  notice  of  said  arbitration  and  the  said  award ;  and  that 
the  said  plaintiff,  having  such  full  knowledge  and  notice 
regarding  all  of  said  matters,  adopted,  ratified,  and  con- 
firmed the  acts  of  the  said  Jones,  and  ratified  and  con- 
firmed the  making  of  the  said  agreement  regarding  the 
holding  and  sale  of  the  said  bricks  and  the  application  of 
the  proceeds  and  value  thereof,  as  the  truth  of  the  said 
agreement  was  established  by  the  award  of  said  arbitra- 
tors; that  the  said  Jones  failed  and  refused  to  comply 
with  the  terms  of  said  agreement,  and  failed  and  refused 
to  perform  the  award  made  by  said  arbitrators ;  that,  after 
the  making  of  the  said  agreement,  and  after  the  award 
made  by  the  said  arbitrators,  the  said  plaintiff,  Mary  A. 
Gaffney,  brought  an  action  in  the  superior  court  of  Sang 
county  against  the  said  Jones  for  the  purpose  of  recov- 
ering the  amoimt  which  was  then  claimed  to  be  due  and 
impaid  upon  her  said  judgment  against  Megrath,  to-wit, 
$896.29,  with  interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum  from  the  26th  day  of  May,  1894,  which 
amount  the  said  plaintiff  claimed  and  alleged  in  her  said 
complaint  against  the  said  Jones  that  the  said  Jones  had 
obtained  and  received  from  M^rath  in  payment  of  said 
judgment,  under  and  by  virtue  of  the  agreement  between 
Jones  and  Megrath  (which  has  been  above  referred  to), 
which  agreement  the  said  plaintiff,  in  her  complaint  in 
said  action,  claimed  and  alleged  had  been  made  by  the  said 
Jones  as  her  attorney  and  for  her  benefit;  that  the  said 
Jones  answered  the  said  complaint,  denying  liabifity  to 
the  said  plaintiff,  and  that,  upon  a  trial  of  the  said  action 


OAFFNEY  ▼.  MEGRATH.  485 

Dec.  1900.1  Opinion  of  the  Coart— Whitb,  J. 

of  Mary  A.  Qaflfney  v.  Bichard  Saxe  JoneS;  judgment 
was  rendered  in  the  said  superior  court  in  favor  of  Mrs. 
Gaffney  and  against  Jones  for  the  amount  then  found 
by  the  jury  to  be  due  and  impaid  on  said  judgment,  to- 
wit,  the  sum  of  $829.28;  that  the  said  Jones  prosecuted 
an  appeal  from  said  judgment  to  the  supreme  court  of  the 
state,  and  that  upon  a  hearing  of  the  said  appeal  the  judg- 
ment was  in  all  respects  affirmed. 

Upon  the  facts  above  recited,  it  was  alleged  by  the  said 
Megrath  in  his  amended  pleading  that  the  judgment  in 
favor  of  the  plaintiff  and  against  him  and  his  co-defend- 
ant, James  McGough,  was  fully  paid  and  satisfied,  includ- 
ing all  costs  and  interest,  according  to  the  terms  of  said 
judgment,  but  that  the  same  had  not  been  satisfied  upon 
the  records  of  the  court,  and  that  the  said  records  did  not 
show  the  payments  made  thereon;  and  the  said  Megrath 
prayed  that  the  writ  of  garnishment  be  dismissed,  and 
that  the  garnishee  be  released  from  all  liability  thereon. 

To  this  amended  pleading  the  plaintiff  filed  a  motion 
asking  the  court  to  strike  certain  portions  thereof,  which 
motion  was  denied;  and  thereupon  the  plaintiff  filed  a 
general  demurrer  to  the  said  amended  pleading,  which 
demurrer  was  by  the  court  overruled.  Thereafter  the 
plaintiff  answered  this  amended  pleading,,  denying  that 
the  plaintiff's  judgment  against  M^rath  and  McGough 
was  wholly  unpaid.  Megrath  filed  a  reply  to  this  answer, 
denying  the  affirmative  allegations  regarding  the  judg- 
ment Upon  the  trial  the  defendant  Megrath  and  the 
garnishee  demanded  that  a  jury  trial  be  had  of  the  issues 
between  the  defendant  Megrath  and  the  plaintiff,  which 
demand  was  opposed  by  the  plaintiff.  The  demand  for  a 
jury  trial  was  refused  by  the  court,  and  thereupon  the 
court,  over  the  exception  and  against  the  protest  of  Me- 
grath and  the  garnishee,  proceeded  to  hear  and  determine 
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said  issues  without  a  jury.    After  the  trial  of  the  action, 
and  before  any  findings  of  fact  and  conclusions  of  law  had 
been  made  or  signed,  the  defendant  Megrath  and  the  gar- 
nishee presented  to  the  court  certain  proposed  findings  of 
fact  following  the  allegations  of  the  defendant  Megrath's 
amended  pleading  above  referred  to,  and  conclusions  of 
law  resulting  from  said  facts,  and  requested  the  court 
to  make  and  sign  the  same,  which  request  was  refused  as 
to  each  and  every  of  the  said  findings  of  fact  and  conclu- 
sions of  law.     Thereupon  the  court  made  and  entered 
written  findings  of  fact  and  conclusions  of  law  to  the 
effect  that  on  the  10th  day  of  May,  1895,  the  plaintiff 
obtained  judgment  in  said  court  against  the  defendants, 
John  Megrath  and  John  McGough,  and  each  of  them, 
for  the  sum  of  $861.29,  with  interest  and  costs,  and  that 
no  part  of  said  judgment  had  been  paid  except  the  sum  of 
$492,  which  was   obtained   by  the  plaintiff's   attorney, 
Richard  Saxe  Jones,  as  the  net  proceeds  of  certain  brick 
turned  over  by  the  said  Megrath  to  the  said  Jones,  and 
that  there  was  then  due  and  unpaid  on  the  said  judgment 
the  sum  of  $568.83,  and  that  the  garnishee  was  indebted 
to  M^rath  in  a  sum  in  excess  of  that  amount ;  and  as  a 
conclusion  of  law  that  the  plaintiff  was  entitled  to  judg- 
ment against  the  garnishee  for  the  sum  of  $568.83.  There- 
after, within  the  time  limited  by  law,  the  defendant  Me- 
grath and  .the  garnishee  filed  their  written  exceptions, 
whereby  they  duly  excepted  to  the  making  of  each  of  the 
findings  of  fact  made  by  the  court,  and  to  the  making  of 
the  conclusion  of  law  made  bv  the  court,  and  wherein  they 
duly  excepted  to  the  refusal  of  the  court  to  make  each  of 
the  findings  of  fact  and  conclusions  of  law  requested  by 
them.     Thereafter,  within  the  time  limited  by  law,  the 
garnishee  and  the  defendant  Megrath  duly  moved  for  a 
new  trial,  which  motion  was  by  the  court  denied,  to  which 
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denial  due  exception  was  taken  and  allowed.  Thereafter 
the  court  signed  a  judgment  entry  containing  findings  to 
the  effect  that  there  was  due  and  unpaid  on  the  plaintiff's 
judgment  the  sum  of  $568.83,  and  that  the  garnishee  was 
indebted  to  Megrath  at  the  time  of  serving  and  filing  its 
answer  to  the  writ  of  garnishment  in  a  sum  in  excess  of 
this  amoimt,  and  adjudging  that  the  plaintiff,  Mary  A. 
Gaffney,  have  and  recover  from  the  garnishee  the  sum  of 
$568.83,  with  interest  and  costs.  From  this  judgment 
the  defendant  Megrath  and  the  garnishee,  the  Standard 
Furniture  Company,  a  corporation,  have  appealed. 

The  first  error  assigned  is  that  the  court  erred  in  deny- 
ing the  demand  of  the  defendant  Megrath  and  the  gar- 
nishee for  trial  by  jury  of  the  issues  of  fact  made  between 
the  defendant  M^rath  and  the  plaintiff.  The  pleading 
called  "amended  complaint  in  intervention"  is,  in  effect, 
a  i)etition  to  the  court  setting  forth  facts  which,  if  true, 
would  not  only  authorize,  but  require,  the  court  to  recall 
and  quash  the  writ  of  garnishment.  The  writ  of  garnish- 
ment is  in  aid  of  the  writ  of  execution.  It  is  well  settled 
that  it  is  a  ground  for  quashing  an  execution  that,  before 
it  was  issued,  the  judgment  which  is  relied  upon  as  au- 
thority for  its  issuance  had  been  paid.  The  supreme 
court  of  Illinois,  in  Sandburg  v.  Papineau,  81  HI.  446, 
says: 

"There  is  no  principle  of  law  better  recognized  than 
that  which  gives  to  courts  of  record  power  over  the  process 
of  their  courts.  It  is  essential  to  the  administration  of 
justice,  and  it  by  no  means  depends  upon  statutory  enact- 
ment, but  the  power  is  coeval  with  the  common  law  courts ; 
and  such  courts  will  recall  their  process  and  quash  the 
same,  when  it  is  shown  that  it  would  be  illegal  or  inequit- 
able to  permit  its  further  use,  and  to  allow  it  to  be  en- 
forced. If  a  judgment  were  satisfied,  and,  through  mis- 
take or  by  design,  an  execution  were  to  issue  upon  it,  does 
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any  one  suppose  the  court  from  which  it  issued  is  powe^ 
less  to  recall  and  quash  it  ?" 

The  judgment  debtor,  upon  the  issuance  of  either  a 
writ  of  execution  or  a  writ  of  garnishment  upon  a  judg- 
ment that  has  been  satisfied,  has  a  right  to  petition  the 
court  to  recall  the  writ,  and  it  is  the  duty  of  the  court  on 
such  petition  to  inquire  into  the  facts  set  forth,  and  to 
render  judgment  thereon  as  the  rights  of  the  case  demand. 
Harkins  v,  Clemens,  1  Port.  30 ;  Anthony  v.  Shannon,  8 
Ark.  52;  Harper  v.  Graham,  20  Ohio,  106;  Walrath  v, 
Walrath,  27  Kan.  395;  Sandburg  v.  Papineau,  supra. 
Regarding  the  so-called  amended  complaint  in  interven- 
tion as  a  petition  to  the  court  to  recall  and  quash  the  writ 
of  garnishment,  we  think  it  was  for  the  court,  and  not  for 
a  jury,  to  determine  whether  there  existed  sufficient 
grounds,  legal  or  equitable,  for  the  exercise  of  this  power; 
and  hence  no  error  was  committed  by  the  court  in  refus- 
ing a  jury  trial. 

The  second  assignment  of  error  is  that  the  court  erred 
in  finding  that  there  was  due  upon  the  judgment  rendered 
in  favor  of  Mary  A.  GaflPney  against  John  Megrath  and 
James  McGough  the  sum  of  $568.83,  and  erred  in  Slid- 
ing that  there  was  any  sum  whatever  due  on  said  judg- 
ment. The  evidence  in  this  case  shows  that  as  early  as 
February,  1896,  Mrs.  Gaffney  knew  of  the  contract  be- 
tween Jones  and  Megrath  and  the  decision  of  the  arbi- 
trators set  out  in  the  petition.  After  trying  to  get  Jones 
to  pay  to  her  the  amount  of  her  judgment  against  M^rath 
and  McGough,  and  failing  therein,  on  or  about  the  30th 
of  June,  1896,  she  commenced  an  action  in  the  superior 
court  of  King  county,  by  Allen  &  Powell,  as  her  attorneys, 
alleging,  in  substance,  her  employment  of  Mr.  Jonen  as 
her  attorney  in  her  suit  against  Megrath  and  McCJough, 
the  recovery  of  a  judgment  for  $1,161.29  and  costs  on  the 
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26th  of  May,  1894,  in  that  suit;  the  issuing  of  a 
writ  of  execution  on  that  judgment  at  the  instance  of 
Jones,  and  the  levy  of  the  same  on  May  29,  1894,  upon 
460,000  brick,  the  property  of  Megrath,  which  she  al- 
leges were  of  the  value  of  $2,000 ;  that  said  brick  were  ad- 
vertised by  the  sheriff  for  sale  on  her  execution;  that, 
prior  to  the  time  of  sale,  Jones,  as  her  attorney,  but  with- 
out her  knowledge  or  consent,  directed  the  sheriff  to  re- 
lease the  brick  from  the  levy  of  the  writ,  and  that  the 
sheriff  did  so  and  returned  said  writ  unsatisfied;  that 
Jones,  without  her  knowledge  or  consent,  entered  into  an 
agreement  with  Megrath  whereby  Megrath,  imder  a  biU 
of  sale,  delivered  the  brick  to  Jones,  and  as  a  part  of  the 
same  transaction  made  the  agreement  which  is  set  out  in 
the  petition  herein.  She  further  alleges  that  Jones  took 
possession  of  the  brick  without  her  knowledge  or  consent ; 
that  said  brick  were  of  the  reasonable  value  of  $2,000; 
that  he  sold  a  part  for  $1,030 ;  that  a  part  were  sold  by 
Megrath  for  $275,  and  the  money  turned  over  to  Jones, 
and  that  the  remainder  of  the  brick,  of  the  value  of  $700, 
were  used  by  Jones  in  improving  his  own  property.  She 
further  alleged  that  Megrath  and  McQough  prosecuted 
an  appeal  on  the  original  judgment,  and  that  it  was  modi- 
fied by  the  supreme  court  so  that  the  final  judgment  was 
for  $861.29  and  costs.  She  further  alleged  that  she  had 
demanded  of  Jones  that  he  pay  her  the  value  of  the  brick, 
that  lie  apply  the  proceeds  derived  from  the  sale  of  brick 
upwn  her  judgment,  and  that  he  pay  to  her  the  amount 
of  the  judgment  and  costs,  with  interest  at  eight  per  cent, 
per  annum  from  the  date  of  the  judgment.  And  she 
prayed  judgment  against  Jones  for  the  amount  of  the 
Mcgrath-McGough  judgment,  with  interest  at  eight  per 
cent-  per  annum  from  date  thereof.  Jones  denied  that  he 
had  entered  into  the  agreement  with  Megrath  as  attorney 
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for  Mrs.  Gaffney,  but  alleged  it  was  solely  for  himself; 
and  he  further  alleged  that  the  agreement  did  not  properly 
and  truly  express  the  agreement  made  between  Megrath 
and  Jones.  He  further  alleged  that  Mrs.  Gaffney  had  no 
interest  in  the  agreement  He  admitted  that  there  were 
407,000  brick,  but  no  more,  and  he  denied  that  they  were 
worth  any  more  than  $1,000.  He  denied  the  sale  of  the 
brick  for  the  sums  alleged  by  the  plaintiff,  and  he  denied 
any  improvement  to  his  own  property  by  the  use  of  the 
brick.  He  claimed  that  the  writ  of  execution  was  released 
at  Mrs.  Gaffney's  request.  It  is  not  necessary  to  set  out 
any  more  of  the  answer.  A  trial  was  had  in  the  superior 
court  in  the  case,  which  resulted  in  a  verdict  and  judg- 
ment in  favor  of  Mrs.  Gaffney  against  Jones  for  $829.28. 
An  appeal  was  taken  to  this  court  {Gaffney  v.  Jones,.  18 
Wash  311,  51  Pac.  461),  and  the  judgment  was  aflSrmed. 

Megrath  at  all  times  claimed  that  the  transfer  of  the 
brick  to  Jones  was  to  secure  the  payment  of-  the  Gaffney 
judgment  against  him  and  McGough,  in  case  the  supreme 
court  affirmed  the  same.  When  Mrs.  Gaffney  was  fully 
informed  of  the  entire  transaction,  she  assumed  the  same 
position  taken  by  Megrath,  and  brought  the  suit  referred 
to  against  Jones  to  recover  not  only  the  money  realized 
by  Jones  in  the  sale  of  a  part  of  the  brick,  but  the  value  of 
the  remainder  of  the  brick,  which  she  alleged  went  to  im- 
prove the  property  of  Mr.  Jones.  The  mortgage  on  the 
brick,  which  was  prior  to  the  lien  of  the  execution  of  Mrs. 
Gaffney,  was  for  $437.32,  and  Jones  had  paid  sheriff 
costs  and  other  costs  on  the  execution,  amounting  to  some- 
thing like  $60 ;  making  in  all  about  $500. 

In  the  case  of  Oaffney  v.  Jones,  supra,  the  court  charged 
the  jury  as  follows : 

"If  you  believe  from  a  preponderance  of  the  evidence 
in  this  case  that  the  defendant,  Jones,  has  taken,  sold,  or 
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otlier^dse  disposed  of  any  or  all  of  the  brick  described  in 
the  pleadings,  and  that  the  value  of  such  brick,  if  any, 
at  the  time  they  were  acquired  by  the  defendant,  exceeds 
the  sum  of  $500.20,  then  you  will  find  a  verdict  for  the 
plaintiff  against  tlie  defendant  for  the  amount  of  such 
excess;  provided,  however,  that  you  will  not  find  for  the 
plaintiff  in  a  sum  greater  than  $896.29,  with  interest 
thereon  at  eight  per  cent,  per  annum  from  May  26,  1894, 
to  this  time.  Should  you  find,  from  a  preponderance  of 
the  evidence  in  this  cause,  that  there  was  no  such  excess, 
you  will  find  a  verdict  for  the  defendant." 

The  court,  in  delivering  its  opinion,  speaking  of  the 
bill  of  sale  and  agreement  set  out  in  the  petition,  says : 

'Hi  is  true  that  in  this  bill  of  sale,  or  agreement,  or 
whatever  it  may  be  called,  between  the  appellant  and  Me- 
grath,  it  is  stated  that  under  certain  conditions  the  pro- 
ceeds of  the  brick  are  to  be  applied  upon  the  judgment  of 
Mrs.  Gaffney,  and  if  this  plan  had  been  carried  out,  and 
the  appellant  had  received  the  brick  for  the  respondent's 
use  and  benefit,  and  sold  them  as  her  agent  or  trustee,  then 
an  accounting  would  be  required,  and  he  would  be  respon- 
sible only  for  what  he  received  for  the  brick.  But  the 
whole  record  shows  that  the  appellant  treated  these  brick 
after  he  bought  them  of  Megrath  as  his  own,  and  that 
he  eliminated  the  respondent's  interest  from  them  en- 
tirely. In  fact,  he  frankly  testifies  that  he  did  not  con- 
sider that  Mrs.  Gaffney  had  any  interest  in  the  deal,  and 
that  the  purchase  of  the  brick  was  his  deal.  This  being 
admitted,  and  it  being  true,  as  we  think,  that  the  respond- 
ent was  deprived  of  the  right  she  had  in  the  brick  by  the 
action  of  the  appellant,  there  was  nothing  left  for  the 
jury  to  determine  but  the  amount  of  damages  under  the 
instruction  of  the  court." 

After  Jones  came  into  possession  of  the  brick,  he  dis- 
avowed his  agency.  The  disavowal  made  him  none  the 
less  an  agent  under  the  agreement.  His  principal  treated 
this  disavowal  and  the  subsequent  sale  of  the  brick  on  his 
own  behalf  as  a  wrongful  conversion  of  the  brick  by  Jones, 
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and  she  then  sued  him  for  their  value  to  the  extent  of  her 
demand  against  Megrath,  and  thereby  made  the  agent's 
acts  in  entering  into  the  agreement  her  own  acts.  Mrs. 
Qaffney  is  certainly  estopped  by  her  suit  against  Jones 
from  denying  that  Jones  received  the  brick  in  her  inte^ 
est,  for  her  benefit,  and  as  her  agent.  She  claimed  in  that 
suit  that  whatever  Jones  did  about  the  brick  he  did  as  her 
attorney,  but  without  her  knowledge  or  consent.  Section 
4766,  Bal.  Code,  reads  as  follows: 

"An  attorney  and  counselor  has  authoritv, — 

1.  To  bind  his  client  in  any  of  the  proceedings  iu  an 
action  or  special  proceeding  by  his  agreement  duly  made, 
or  entered  upon  the  minutes  of  the  court;  but  the  court 
shall  disregard  all  agreements  and  stipulations  in  relation 
to  the  conduct  of  or  any  of  the  proceedings  in  an  action 
or  special  proceeding,  unless  such  agreement  or  stipula- 
tion be  made  in  open  court,  or  in  presence  of  the  clerk, 
and  entered  in  the  minutes  by  him,  or  signed  by  the  party 
against  whom  the  same  is  alleged,  or  his  attorney ; 

2.  To  receive  money  claimed  by  his  client  in  an  action 
or  special  proceeding  during  the  pendency  thereof,  or 
after  judgment  upon  the  ]Dayment  thereof,  and  not  other- 
wise, to  discharge  the  same  or  acknowledge  satisfaction 
of  the  judgment; 

3.  This  section  shall  not  prevent  a  party  employing 
a  new  attorney  or  from  issuing  an  execution  upon  a  judg- 
ment, or  from  taking  other  proceedings  prescribed  by 
statute  for  it«  enforcement^' 

Counsel  for  respondent  claims  that  under  this  section 
Jones  had  no  authority  to  receive  the  brick  in  payment 
of  the  judgment  of  Mrs.  Gafiney  against  Megrath  and 
McGough.  There  is  no  doubt  that  Mrs.  QafFney  herself 
could  have  entered  into  the  arrangement  that  Jones  entered 
into  with  Megrath.  And  while  it  may  be  conceded  that 
under  the  limited  power  given  to  an  attorney  by  the  stat- 
ute, he  could  not  make  such  an  agreement  so  as  to  bind 
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his  client,  yet,  if  he  did  make  such  an  agreement  and  it 
was  afterwards  ratified  by  his  client,  it  would  be  as  bind- 
ing on  the  client  as  if  made  by  the  client  in  the  first  in- 
stance. By  ratifying  the  unauthorized  act,  the  princii)al 
assumes  and  adopts  it  as  his  own.  This  adoption  extends 
to  the  whole  of  the  act ;  it  goes  back  to  its  inception,  and 
continues  to  its  legitimate  end.  The  ratification  operates 
upon  the  act  ratified  precisely  as  though  the  authority 
to  do  the  act  had  been  previously  given. 

"The  principal  cannot  avail  himself  of  the  benefit  of 
the  act  and  repudiate  its  obligations.  Having  with  full 
knowledge  of  all  the  material  facts  ratified,  either  ex- 
pressly or  impliedly,  the  act  assumed  to  be  done  in  his 
behalf,  he  thenceforward  stands  responsible  for  the  whole 
of  it  to  the  full  extent  to  which  the  agent  assumed  to  act, 
and  he  must  abide  by  it  whether  the  act  be  a  contract  or 
a  tort,  and  whether  it  results  to  his  advantage  or  detri- 
ment.'*    Mechem,  Agency,  §  167. 

"The  methods  by  which  a  ratification  may  -be  effected 
are  as  numerous  and  as  various  as  the  complex  dealings  of 
human  life."    Mechem,  Agency,  §  147. 

When  the  principal  knowingly  accepts  of  security  taken 
by  an  agent  in  pursuance  of  an  arrangement  made  with 
the  debtor,  the  arrangement  so  made  will  be  deemed  to  be 
ratified.    Keeler  v.  Salisbury,  33  N.  Y.  648. 

In  the  case  at  bar  the  principal  treated  the  bill  of  sale 
and  agreement  between  Megrath  and  Jones  as  transferring 
the  brick  to  her  agent  for  her  benefit,  and,  the  agent  hav- 
ing failed  to  account  to  her  for  them,  she  sued  him  for 
their  value  to  the  extent  of  her  interest  in  them,  and  this 
was  a  prima  facie  ratification  of  the  acts  of  the  agent  in 
receiving  them  from  Megrath  under  the  agreement  here- 
tofore referred  ta  Where  an  agent  without  authority 
had  consigned  his  principalis  goods  for  sale,  and  the  prin- 
cipal brought  an  action  against  the  agent  for  the  price  and 
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value  of  the  goods  so  consigned,  it  was  held  to  be  a  pritna 
facis  ratification  of  the  consignment.  Frank  v.  Jenkim, 
22  Ohio  St.  597. 

Megrath  at  all  times  claimed  that  the  delivery  of  the 
brick  to  Jones  was  for  Mrs.  Gaffney's  benefit  in  case  her 
judgment  against  him  and  McGough  was  aflBrmed.  Mn. 
GaflFney  knew  this  before  she  brought  suit  against  Jones. 
Had  she  declined  to  ratify  the  agreement,  M^rath  would 
have  been  at  once  in  a  position  to  have  brought  suit  against 
Jones  for  the  value  of  the  brick.  By  her  suit  against 
Jones  she  made  her  election,  and  justice  requires  that  she 
should  adhere  to  it.  It  is  a  well  settled  rule  of  law  that 
where  there  exists  an  election  between  inconsistent  reme- 
dies, a  party  is  confined  to  the  remedy  which  he  first 
adopts.  Rodermund  v.  Clark,  46  N.  Y.  354;  Morris  r. 
Rexford,  18  N.  Y.  652;  Brmvn  v,  Littlefield,  11  Wend. 
467 ;  Holler  v.  Tuska,  87  N.  Y.  166 ;  Hardy  v.  Kelly,  62 
Cal.  155;  Hanchett  v.  Riverdale  Distillery  Co.  15  IlL 
App.  57. 

In  Rodermund  v.  Clark,  supra,  the  defendant,  Clark, 
who  was  the  sole  owner  of  a  sloop,  sold  an  undivided  one 
half  of  her  to  Ward,  and  agreed  to  put  him  in  possession 
of  the  vessel  in  the  spring  of  1863,  and  afterwards  deliv- 
ered possession  of  the  sloop  to  Ward  as  part  owner  and 
as  captain,  and  Ward  had  possession  of  her  from  that 
time  until  the  winter  of  1865-66,  and  navigated  her 
for  the  joint  benefit  of  himseldF  and  Clark.  During  the 
winter  of  1865-66  the  vessel  was  laid  up.  On  the  10th 
of  February,  Clark  having  previously  advertised  her  for 
sale,  sold  the  entire  vessel  at  public  auction.  Ward  for- 
bade the  sale  of  his  half.  At  the  time  of  the  sale  the  sloop 
could  not  be  removed,  being  inclosed  in  the  ice.  She  re- 
mained there  until  the  opening  of  navigation,  when  Ward 
commenced  to  run  her  again.  After  making  two  trips  with 
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her,  the  purchasers  at  the  sale  commenced  an  action 
against  him  to  recover  possession  of  the  sloop,  and  she 
was  seized  hy  the  sheriflp.  Ward  gave  a  counter-bond, 
and  she  was  re-delivered  to  him.  So  far  as  the  records  of 
the  custom  house  showed,  the  title  to  the  entire  vessel  was 
in  Clark.  Afterwards  the  purchaser  libeled  the  sloop  as 
owner  in  the  United  States  district  court,  claiming  her 
under  his  purchase  from  Clark,  and  she  was  seized  by  the 
marshal  and  taken  from  Ward.  The  purchaser  obtained 
a  judgment  in  that  proceeding  by  default,  and  the  marshal 
delivered  the  sloop  to  him.  The  default  was  afterwards 
opened,  but  the  purchaser  retained  the  sloop,  and  she 
never  came  back  to  the  possession  of  either  Ward  or  the 
plaintiff.  Ward  gave  the  plaintiflP  an  assignment  of  all 
his  interest  in  the  vessel,  and  of  all  causes  of  action 
against  Clark  for  selling  the  sloop,  and  the  plaintiff  sued 
Clark  to  recover  damages  for  the  conversion  of  Ward's 
half  interest  in  the  sloop.    The  court  says : 

"When,  then,  the  defendant  afterward  sold  the  wliole 
of  the  sloop  to  Malcolm,  ignoring  the  rights  in  her  of 
Ward,  his  act  authorized  Ward  to  sue  for  a  conversion  of 
the  property,  *  *  *  and  this  although  the  sloop  was 
not  put  beyond  the  reach  of  Ward.  *  *  *  Ward 
then  had  two  courses,  either  of  which  he  might  pursue. 
He  could  sue  the  defendant  for  the  conversion,  or  he  could 
assert  his  right  of  possession,  by  keeping  a  permanent 
possession,  or  r^aining  possession  if  it  was  interrupted. 
The  effectual  taking  of  either  of  these  two  courses  pre- 
cluded him  from  taking  the  other.  *  *  *  Ward 
had  taken  his  position.  He  had  chosen  to  assert,  and  to 
act  upon  the  assertion,  that  the  defendant  had  no  right  to 
sell  the  whole  of  the  sloop,  and  that  his  attempt  to  do  so 
had  not  divested,  and  should  not  divest,  the  interest  of 
Ward  in  her.  In  our  judgment  he  had  then  gone  so  far 
as  that  he  could  not  afterward  entirely  change  his  posi- 
tion, and  that  neither  he  nor  the  plaintiff,  his  assignee, 
recognizing  the  act  of  the  defendant  as  having  worked  the 
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destniction  of  his  half  of  the  sloop,  could  yield  to  the 
claim  of  Malcolm,  asserted  in  the  action  in  the  United 
States  court,  submit  to  the  seizure  in  the  behalf  of  Mal- 
colm of  the  vessel  in  that  action,  and  then  have  a  right  of 
action  against  the  defendant  for  the  conversion.  The 
mode  Ward  had  first  chosen  had,  until  then,  been  effectual 
to  preserve  to  him  his  property  and  the  poeseesion  of  it 
And  when  that  was  interfered  with  by  Malcolm,  in  his 
suit  in  the  United  States  court,  it  was  the  duty  of  Ward 
and  the  plaintiff  not  to  abandon  the  property,  but  to  per- 
sist in  a  defense  of  his  right.  Where  there  exists  an  elec- 
tion between  inconsistent  remedies,  the  party  is  confined 
to  the  remedy  which  he  first  prefers  and  adopts.  The 
remedies  are  not  concurrent,  and  the  choice  between  them 
being  once  made,  the  right  to  follow  the  other  is  forever 
gone.  *  *  *  Any  decisive  act  of  the  party,  with 
knowledge  of  his  rights  and  of  the  fact,  determines  his 
election  in  the  case  of  conflicting  and  inconsistent  rem- 
edies." 

Morris  v.  Rexford,  supra,  was  an  action  of  assumpsit 
for  goods  sold  and  delivered.  It  waa  shown  that  after  the 
sale  and  delivery  of  the  goods  the  plaintiff  had  brought 
two  actions  of  replevin  for  the  recovery  of  their  possession 
for  failure  to  pay  the  purchase  price.  Held,  a  disaffirm- 
ance of  the  sale,  and  evidence  in  bar  of  a  subsequent 
action  for  the  purchase  money.    The  court  says : 

"The  law  tolerates  no  such  absurdity  as  a  seizure  of 
goods  by  a  person  claiming  that  he  has  never  sold  them, 
and  an  action  by  the  same  person,  founded  on  the  sale 
and  delivery  of  the  same  goods,  for  the  recovery  of  the 
price.  In  peculiar  circumstances  a  party  may  take  either 
one  of  these  courses,  but  having  rightfully  made  his 
choice,  the  right  to  follow  the  other  is  extinct  and  gone," 

It  might  well  be  said  in  the  case  at  bar,  that  the  law 
woTild  tolerate  no  such  absurdity  as  the  recovery  of  a 
judgment  by  Mrs.  Gaffney  against  her  attorney,  Jones, 
upon  the  claim  that  Jones,  as  her  attorney,  had  received 
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from  Megrath,  her  judgment  debtor,  payment  of  her 
judgment,  and  the  subsequent  enforcement  by  her  of  her 
judgment  against  Megrath  upon  the  claim  that  the  trans- 
actions between  Megrath  and  Jonee  were  unauthorized 
in  law  or  in  fact. 

In  Hardy  v.  Kelly,  siipra,  it  appeared  that  in  a  former 
action  between  the  plaintiflp  and  the  defendant,  James 
Kelly,  the  plaintiflp  had  alleged  the  deposit  with  Kelly,  in 
trust,  of  the  sum  of  $600,  to  be  returned  upon  demand, 
and  that  demand  had  been  made  and  refused.  In  that 
action  he  recovered  judgment  against  Kelly  for  the  sum 
of  $600,  with  interest  and  costs.  In  this  action  he  pleaded 
this  judgment  and  its  non-payment,  and  averred  that  the 
said  simri  of  $600  of  trust  money  had  been  invested  by 
Kelly  in  part  payment  of  a  lot  of  land  on  which  he  had 
afterwards  filed  a  declaration  of  homestead.  He  asked 
that  a  trust  be  established  in  his  favor  for  an  interest  in 
the  land  equal  to  the  proportion  which  the  $600  bore  to 
the  whole  purchase  price.  The  trial  court  sustained  de- 
murrers to  the  complaint,  and  the  appellate  court  said : 

"The  demurrer  to  the  third  amended  complaint  was 
properly  sustained.  *  *  *  For  aught  that  appears, 
the  investment  was  made  with  full  knowledge  on  the  part 
of  plaintiflp  before  the  action  was  brought  to  recover  the 
amount  deposited,  with  interest,  which  resulted  in  the 
judgment  at  law,  and  facts  are  alleged  showing  that  plain- 
tiff had  complete  information  with  respect  to  the  amount 
and  condition  of  the  trust  fund.  Under  such  circum- 
stances, plaintiflp  must  be  held  to  have  elected  his  remedy 
at  law,  and  to  be  estopped  from  pursuing  in  equity  the 
fund  into  the  homestead." 

In  Hanchett  v.  Riverdale  Distillery  Co,,  supra,  it 
is  said: 

"Where  one  purchases  goods  upon  false  representations 
as  to  his  financial  ability,  and  the  vendor,  in  reliance  upon 
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8udi  representations,  makes  a  sale,  such  a  sale  19  voidable 
at  the  option  of  the  vendor,  and  he  may  either  rescind 
the  contract  and  sue  to  recover  back  the  goods,  or  he  may 
sue  for  the  purchase  money  according  to  the  contract  of 
purchase.  But  a  suit  brought  by  the  vendor  against  the 
vendee  for  the  price  of  the  goods  with  knowledge  of  the 
fraud  by  which  the  sale  was  effected,  affirms  the  sale,  and 
he  cannot  thereafter  rescind  the  same.  The  election  to 
rescind  or  not  rescind  being  once  made,  is  final  and  con- 
clusive." 

Where  two  inconsistent  remedies  are  open,  an  election 
to  pursue  one  estops  a  party  from  thereafter  pursuing  the 
other.  Button  v.  Trader,  76  Mich.  295  (42  N.  W.  834) ; 
Connihan  v.  Thompson,  111  Mass.  270;  Washburn  r. 
Great  Western  Ins.  Co.,  114  Mass.  175 ;  Black  v.  Miller, 
76  Mich.  323  (42  N.  W.  837)  ;  Thomas  v.  Joslyn,  36 
Minn.  1  (29  N.  W.  344,  1  Am.  St.  Rep.  624) ;  Steinbeck 
V.  Belief  Fire  Ins.  Co.,  77  N.  Y.  498  (33  Am,  Rep.  655-) : 
Seanor  v.  McLaughlin,  165  Pa.  St  150  (30  Aa  717,  32 
L.  R.  A.  467)  \Bogers  v.  Oreen,  36  Tex.  730;  ArbucMe  r. 
Hawks,  20  Vt.  638. 

In  Steinhach  v.  Belief  Fire  Ins.  Co.,  supra,  the  plain- 
tiff had  brought  an  action  in  the  state  of  Maryland  upon 
a  policy  of  fire  insurance,  which  action  had  been  removed 
to  the  United  States  circuit  court,  in  which  court  he  was 
defeated,  upon  the  ground  that  there  had  been  a  breach  of 
a  condition  of  the  policy  prohibiting  the  keeping  of  fire- 
works. Afterwards  he  brought  this  action  in  the  New 
York  court,  asking  a  reformation  of  the  policy  by  insert- 
ing therein  a  permission  to  keep  fireworks,  on  the  groraid 
that  said  permission  was  omitted  from  the  policy  by  mis- 
take, and  to  recover  upon  the  policy  as  thus  reformed. 
The  court  said: 

"*  *  *  the  plaintiff  having  elected  to  sue  upon  the 
contract  as  it  was,  and  been  defeated,  is  bound  by  that 
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election,  and  cannot  now  maintain  this  action  to  reform 
the  contract." 

The  institution  of  a  suit  is  such  a  decisive  act  as  to  de- 
termine an  election.  Connihan  v.  Thompson,  111  Mass. 
270;  Butler  v.  Hildreth,  5  Mete.  49;  Kimball  v.  Cnn- 
ningham,  4  Mass.  602  (8  Am.  Dec.  280) ;  WasKbum  v. 
Great  Western  Ins.  Co.,  114  Mass.  176;  Thompson  v. 
Howard,  31  Mich.  309;  Kenyon  v.  Woodruff,  83  Mich, 
310. 

Conceding  that  the  acts  of  Jones  were  wholly  unauthor- 
ized, the  plaintiff  ratified  them  by  bringing  her  action 
against  him.  Knowlton  v.  School  City  of  Logansport,  75 
Ind.  103;  Kyser  v.  Wells,  60  Ind.  261;  Eadie  v.  Ash- 
baugh,  44  Iowa,  519 ;  First  Parish  in  Sutton  v.  Cole,  3 
Pick.  232 ;  Meyer  v.  Morgan,  24  Am.  Rep.  617 ;  Walker 
V.  Mobile  dk  Ohio  R.  R.  Co.,  34  Miss.  245 ;  Bank  of  Au- 
gusta V.  Conrey,  28  Miss.  667;  Corser  v.  Paul,  77  Am. 
Dec.  763 ;  Benson  v.  Liggett,  78  Ind.  462. 

In  Knowlton  v.  School  City  of  Logansport,  supra,  it 
was  decided  in  the  action  for  conversion  that  plaintiff,  by 
suing,  ratified  the  defendant's  act  in  making  collection 
of  money  for  plaintiff.  Why  is  it  not  equally  clear  that 
in  suing  Jones  for  the  value  of  the  brick  Mrs.  Gaffney 
ratified  his  action  in  receiving  them  from  Megrath  to  the 
e^ent  of  making  his  act  in  taking  them  and  agreeing  to 
account  for  the  proceeds  of  their  sales  her  act,  thus  mak- 
ing her  answerable  to  Megrath  for  the  value  of  the  brick 
by  reason  of  Jones'  breach  of  trust,  which  trust  she  had 
elected  to  declare  was  assimied  by  him  for  her  benefit  ? 

As  to  the  value  of  the  brick  received  by  Jones  under 
the  agreement:  The  quantity  was  about  407,000.  In 
the  suit  of  Oaffney  v.  Jones,  supra,  the  jury  found,  in 
effect,  that  the  value  of  the  brick  was  $829.28  in  excess  of 
$500.20.     That  would  make  the  value,  according  to  the 
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verdict  of  the  jury  under  the  instructions  of  the  courts 
$1,329.48.  But  it  must  he  remembered  that  Megrath 
^  was  not  a  party  to  that  action,  and  it  is  open  for  him  in 
this  proceeding  to  prove  the  value  of  the  brick.  His  evi- 
dence is  all  there  is  in  the  case  as  to  value,  xmless  the 
testimony  of  Mr.  Jones  as  to  what  he  sold  the  brick  for 
may  be  considered  in  that  connection.  Mr.  Megrath 
puts  the  value  of  the  brick  at  $1,723.50.  Mr.  Jones  says 
he  sold  the  brick  for  $1,000  to  Mrs.  Judd,  a  client  of  his, 
because  he  was  in  need  of  money;  but  he  shows  that  he 
received  in  cash  for  Mrs.  Judd  from  others  to  whom  he 
sold  for  her  about  $1,132.50,  and  in  addition  to  that, 
124,700  of  the  brick  went  into  Mrs.  Judd's  house  at  Bal- 
lard. The  evidence  shows  that  these  brick  were  worth 
from  $4  to  $4.50  per  M.  at  the  least.  Taking  the  testi- 
mony all  together,  it  is  clear  to  us  that  the  brick,  when 
delivered  to  Jones,  were  worth  more  than  enough  to  pay 
the  mortgage  on  them,  the  costs  assumed  by  Mr.  Jones, 
and  the  judgment  of  Gaffney  against  Megrath  and  Mc- 
Gough,  as  finally  determined  by  this  court.  That  being 
the  case,  from  our  view  of  the  law  as  herein  expressed, 
the  respondent's  judgment  against  Megrath  and  McGough 
has  been  fully  satisfied.  The  writ  of  garnishment  against 
the  Standard  Furniture  Company  on  that  judgment  was 
improvidently  issued.  The  judgment  of  the  court  below 
against  the  Standard  Furniture  Company  and  in  favor 
of  the  respondent  is  therefore  reversed.  It  is  further  or- 
dered that  said  writ  of  garnishment  be  quashed  and  set 
aside  and  that  the  appellants  recover  their  costs  herein. 

DuNBAE^  C.  J.,  and  Fullbrton,  Reavis  and  Andees, 
JJ.,  concur. 
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James    Eush,    Respondent,    v.    Spokane    Falls    and 
2foKTHERN  Railway  Company^  Appellant. 

ACTION     FOB     KBGLIOENCB — ^PLEADING — ^ALLEGATION     OF     BEVBBAL 
ACl'S  OF  NEQLIGENCX — ^EVIDENCE  NOT   RESTRICTED  TO   ONE. 

In  an  action  to  recover  for  injuries  resulting  from  defend- 
ant's negligence,  the  failure  of  plaintiff  to  prove  some  of  the  acts 
of  negligence  charged  in  the  complaint  does  not  warrant  the  dis- 
charge of  the  jury  and  a  directed  verdict  in  favor  of  the  defend- 
ant, when  there  are  allegations  in  the  complaint  of  other  matters 
of  negligence  sufficient  to  warrant  a  verdict  in  plaintiff's  favor, 
and  there  is  evidence  to  substantiate  them. 

SAME — ^DEFECTlVE   APPLIANCES — QUESTION   FOR  JURY. 

Whether  a  locomotive  engine  was  defective  in  the  matter'  of 
emitting  sparks  was  a  question  for  the  Jury,  where  the  undisputed 
testimony  showed  "there  were  a  lot  of  sparks  flying  all  the 
time"  from  the  engine;  and  from  such  fact  alone,  in  the  absence 
of  any  other  known  cause,  the  Jury  might  be  warranted  in  in- 
ferring that  an  explosion  of  dynamite  exposed  in  an  open  caboose 
was  occasioned  by  sparks  therefrom,  although  no  one  saw  a 
single  spark  come  into  the  caboose. 

MASTER  AND  SERVANT — ^VICE  PRINCIPAL — ^DANGEROUS  EXPLOSIVES. 

Although  employees  of  a  common  master  may  be  fellow  ser- 
vants, when  engaged  in  loading  and  unloading  cars  in  the  or- 
dinary course  of  their  employment,  yet  where  one  of  them  is 
made  the  custodian  of  dangerous  instruments,  such  as  dynamite, 
for  the  time  being  he  represents  the  master,  to  whom  is  im- 
putable any  negligence  on  his  part  in  that  capacity. 

SAME PLIABILITY    OP    MASTER — ^INSTRUCTIONS, 

When  one  of  the  questions  to  be  determined  at  a  trial  was 
whether  the  defendant  was  guilty  of  negligence  in  placing  an  un- 
covered box  of  dynamite  in  an  open  car,  exposed  to  flying  sparks 
from  the  engine,  and  the  testimony  shows  that  plaintiff,  who 
was  a  servant  of  defendant  and  riding  in  the  car,  had  no  knowl- 
edge of  the  presence  of  the  dynamite  therein,  an  instruction  is 
relevant  to  the  pleadings  and  evidence,  when  it  charges  the  Jury 
that  before  using  or  handling  a  dangerous  explosive  it  is  the  duty 
of  the  master  to  ascertain  and  make  known  to  his  servants  the 
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dangers  to  be  reasonably  apprehended  from  its  use;  and  the  ig- 
norance of  the  master  as  to  the  danger  to  be  apprehended  from 
its  use,  or  the  proper  method  of  handling  It,  will  furnish  no  ex- 
cuse, if  the  master,  by  the  exercise  of  such  reasonable  diligence 
and  ordinary  care  as  a  reasonable  and  prudent  man  under  like 
circumstances  would  use,  could  have  obtained  such  knowledge. 

SAMB. 

An  instruction  that,  if  the  Jury  believe  from  the  evidence  it  was 
dangerous  to  ship  and  handle  dynamite  in  the  caboose  car  with 
the  doors  open,  and  that  such  danger  could  be  avoided  and  greatly 
reduced  by  shipping  it  in  some  safer  way  which  was  in  easy  reach 
of  the  master,  it  was  a  duty  the  master  owed  his  servants  to 
adopt  such  method  of  shipping  such  dynamite  as  was  reasonably 
safe,  and  any  other  method  which  was  not  reasonably  safe  would 
not  excuse  the  n^aster  for  injuries  to  the  sef^ant  resulting  there- 
from, is  not  objectionable  on  the  ground  that  it  does  not  appear 
from  the  pleadings  and  proof  that  a  safer  method  existed,  or 
that,  if  it  did,  inat  it  was  within  the  reach  of  defendant,  since 
the  evidence  shows  that  the  dynamite  was  in  an  open  box,  cov- 
ered merely  by  a  paper,  which  ignited  from  a  spark,  while  It  is 
plainly  apparent  the  danger  would  have  been  greatly  reduced  by 
putting  an  ordinary  wooden  cover  on  the  box,  which  was  pre- 
sumably within  the  reach  of  defendant 

SAME — SAFE  PLACE  TO  WORK. 

When  a  railway  company  furnishes  an  employee  a  caboose 
in  which  to  ride  to  and  from  work  it  impliedly  engages  with  him 
that  the  caboose  shall  be  reasonably  safe  for  that  purpose,  henoe. 
where  the  employee  was  injured  while  so  riding  in  the  caboose 
through  the  railway  company's  negligence,  an  instruction  is 
within  the  issues  of  the  case,  where  it  charges  the  jury  that 
the  master,  in  employing  a  servant.  Impliedly  engages  with  him 
that  the  place  in  which  he  Is  to  work,  and  the  tools,  machinery, 
and  surroundings  of  his  work,  or  in  which  he  is  to  be  placed, 
shall  be  reasonably  safe.         , 

SAME — ^LIABILITY   FOB  EXPOSING   SERVANT    TO    DANGEROUS    EXPLO- 
SrVES— HIGHEST   DEGREE   OF   CARE  NECESSARY. 

In  an  action  by  a  servant  to  recover  for  Injuries  received 
through  the  negligence  of  the  master  in  carrying  a  box  of  dyna- 
mite without  sufficient  covering  in  an  open  car,  whereby  the 
dsmamite  was  exploded  by  ignition  from  a  flying  spark  setting 
Are  to  paper  covering  it,  a  requested  instruction  that  If  the  Jury 
And  that  the  co-employees  of  plaintiff,  while  riding  in  the  car 
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were  smoking  cigarettes  and  scuffling,  and  that  the  explosion 
might  have  been  occasioned  from  the  flre  in  smoking  cigarettes, 
and  that  there  was  as  much  probability  that  the  explosion  hap- 
pened in  that  way  as  from  sparks  from  the  engine,  then  they 
should  find  for  defendant,  was  properly  refused,  although  there 
was  evidence  that  the  men  had  been  smoking  and  scuffling,  since 
it  was  the  duty  of  defendant  to  exercise  the  highest  degree  of 
care  and  diligence  in  the  custody  of  dynamite,  in  order  to  pro- 
tect its  servants  from  injuries  which  would  probably  and  natur- 
ally result  from  an  explosion  of  It 

IN8TBTJCTI0N8 — mCOMPLETENFSS — REMEDY. 

Where  an  instruction  as  given  states  the  law  correctly,  but 
does  not  go  far  enough  in  explaining  the  application  of  the  law 
to  the  case  on  trial,  the  remedy  of  the  party  objecting  is  not  to 
except  to  the  instruction,  but  to  request  the  court  for  further  in- 
structions upon  the  point  desired.  f 

SAME — ^EXCEPTION     TO     WHOLE — ^EFFECT  WHEN  ERRONEOUS  IN  PART 
ONLT. 

Where  an  exception  to  an  instruction  is  not  limited  to  the 
part  thereof  that  is  faulty,  but  goes  to  the  entire  instruction, 
which,  as  a  whole,  is  not  subject  to  the  objection  urged  against 
it,  no  error  can  be  predicated  upon  the  giving  of  the  instruction. 

EXCESSIVE   DAMAGES. 

A  verdict  for  |1,200  for  Injuries  received  through  being  stunned 
and  bruised  as  the  result  of  an  explosion  is  not  so  large  as  to 
indicate  passion  or  prejudice  on  the  part  of  the  Jury,  and  will 
not  be  set  aside  as  excessive. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
WiLxiAM  E.  KicHARDsoN,  Judgc.     AfBrmed. 

Albert  Allen  and  Jay  H,  Adams,  for  appellant. 

William  H.  Ludden  (James  Z.  Moore,  of  counsel),  for 
respondent. 

The  opinion  of  the  court  was  delivered  hy 

Andebs,  J. — ^In  April,  1897,  the  respondent,  James 
Rush,  was  in  the  employ  of  the  Spokane  Falls  &  North- 
em  Railway  Company,  appellant,  in  the  capacity  of  a 
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common  laborer,  and  waa  engaged  with  others  in  riprap- 
ping  and  repairing  ite  road  bed  in  the  vicinity  of  Marcos 
and  Bossbnrg,  in  this  state.  It  was  the  duty  of  the  re- 
spondent, in  the  course  of  his  employment,  to  load  and 
unload  rock,  which  was  transported  on  appellant's  cars 
from  a  quarrj  near  the  railroad  track  to  places  where  it 
was  needed.  Dynamite  or  giant  powder  was  used  in 
blasting  rock  at  the  quarry,  but  the  respondent  had  noth- 
ing to  do  with  blasting  or  with  handling  or  using  explo- 
sives. It  was  the  custom  of  the  railway  company  to  con- 
vey its  employees  from  their  boarding  camp  to  their  work 
on  its  cars,  and,  accordingly,  on  April  28,  1897,  a  ca- 
boose attached  to  an  engine  was  taken  to  the  camp  where 
the  respondent  and  from  ten  to  fourteen  other  laborers 
were  boarding  and  lodging  for  the  purpose  of  transporting 
them  to  the  place  where  tliey  were  required  to  work  on  that 
day.  Before  the  train  reached  the  place  where  these  work- 
men were,  a  box  containing  dynamite  and  fuses  had  been 
placed  in  the  caboose  near  one  of  its  two  side  doors  (both 
of  which  were  left  open)  by  one  Harklerode,  who  was  at 
the  time  the  foreman  of  this  gang  of  laborers.  The  fuse 
was  wrapped  in  paper  and  laid  on  top  of  the  giant  pow- 
der, and  the  box  containing  both  of  these  substances  was 
left  uncovered.  After  the  respondent  and  the  other  men 
of  his  gang,  their  foreman,  and  Kogers,  the  superintend- 
ent of  the  work,  had  boarded  the  caboose  and  proceeded 
several  miles  towards  their  destination,  it  was  discovered 
by  some  one  in  the  car  that  the  paper  covering  the  fuse 
was  on  fire.  When  the  men  became  aware  of  the  danger  to 
which  they  were  thus  exposed,,  they  were  greatly  alarmed 
and  confused  and  instantly  undertook  to  get  off  the  ca- 
boose. Some  of  them,  it  appears,  jumped  off  at  once, 
regardless  of  consequences.  At  the  time  the  fire  was  dis- 
covered, the  train  was  running  at  its  usual  rate  of  speed. 
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but  it  was  "slowed  up^'  almost  immediately  thereafter.  On 
discovering  his  perilous  situation,  the  respondent  passed 
out  of  the  car  by  way  of  the  rear  door  and  sat  down  on  the 
step  or  platform,  intending  to  jump  off  as  soon  as  the 
speed  of  the  car  would  permit  him  to  do  so  with  safety. 
While  the  repondent  was  in  that  position  and  the  train 
still  in  motion,  the  powder  exploded  with  such  violence 
that  the  top  and  sides  of  the  car  were  entirely  destroyed, 
and  the  respondent  was  thrown  upon  the  ground,  and 
thereby  stunned  and  bruised  and,  as  he  claims,  otherwise 
injured.  This  action  was  instituted  to  recover  damages 
for  the  injuries  thus  sustained  by  the  respondent,  on  the 
theory  that  the  explosion  was  caused  by  the  negligence  of 
the  appellant. 

The  particular  acts  of  negligence  or  breaches  of  duty 
charged  against  the  appellant  are  set  forth  in  the  com- 
plaint as  follows: 

'*6.  That  the  engine  to  which  said  caboose  was-at^ 
tached  was  in  a  defective  and  wornout  condition,  and  was 
so  negligently  and  carelessly  managed  by  defendant  that 
it  emitted  large  volumes  of  smoke  and  sparks  from  the 
smoke-stack  and  furnace  thereof ;  that  the  use  of  said  en- 
gine in  such  condition  and  in  the  proximity  to  said  explo- 
sive substance  was  gross  carelessness  on  the  part  of  said  de- 
fendant; that  if  defendant  had  exercised  ordinary  care 
in  and  about  the  construction  and  care  of  said  engine, 
said  sparks  would  not  have  been  emitted,  and  the  explo- 
sion hereinafter  mentioned  would  not  have  occurred. 

7.  That  on  the  said  28th  May  of  April,  1897,  while 
the  plaintiff  was  on  board  of  said  caboose  and  riding 
thereon  to  his  place  of  labor,  as  directed  by  said  defend- 
ant, said  explosive  substance  was  ignited,  by  the  sparks 
and  fire  emitted  by  said  engine,  and  without  warning, 
and  without  plaintiff  having  an  opportunity  of  saving 
himself  from  injury,  the  said  explosive  substance  ex- 
ploded with  terrific  force  and  violence  and  caused  the 
injury  to  plaintiff  herein  mentioned ;  and  that  said  explo- 
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sion,  and  the  injury  received  by  plaintiff  hereinafter  men- 
tioned, were  caused  by  gross  carelessness  and  negligence 
of  the  defendant,  and  without  negligence  or  fault  on  the 
part  of  this  plaintiff. 

8.  That  said  explosive  substance,  giant  powder  or 
dynamite,  was  concealed  in  said  caboose,  and  covered  up 
in  such  a  way  by  defendant  that  plaintiff  was  unable  to 
learn  or  discover  that  the  same  was  an  explosive  sub- 
stance; and  the  said  explosive  substances,  and  the  man- 
ner in  which  they  were  covered  up  and  concealed  from 
this  plaintiff,  constituted  a  latent  danger,  then  well  known 
to  the  defendant  but  unknown  to  the  plaintiff ;  and  while 
said  latent  danger  existed  on  said  caboose  as  aforesaid 
the  said  defendant  ordered  plaintiff  on  board  of  said 
caboose,  and  placed  him  in  close  proximity  to  said  explo- 
sive substance,  and  put  him  in  imminent  danger  of  his 
life.  That  the  defendant  was  grossly  careless  and  negli- 
gent in  storing  and  carrying  said  explosive  substance  in 
said  caboose,  and  in  ordering  plaintiff  near  it  without 
plaintiff's  knowledge,  and  in  using  a  defective  engine, 
and*  in  the  negligent  and  careless  management  of  said 
engine ;  and  that  defendant  was  grossly  careless  and  neg- 
ligent in  not  warning  plaintiff  of  the  danger  to  which  he 
was  exposed;  and  defendant  was  negligent  and  careless 
in  allowing  said  explosive  substance  to  remain  in  a  place 
where  it  was  probable  and  likely  that  it  would  be  exploded 
by  sparks  coming  from  said  engine,  which  would  be  likely 
to  fall  therein  and  thereon." 

The  appellant,  in  its  answer,  admitted  that  it  was  a 
corporation  operating  a  railway  as  a  common  carrier,  as 
alleged  by  respondent,  but  denied  all  the  remaining  aver- 
ments of  the  complaint.  And  by  way  of  defense,  the 
appellant  alleged  that  if  the  respondent  was  injured  in 
any  manner  while  in  the  employ  of  the  appellant,  such 
injury  was  occasioned  by  his  own  want  of  care  and  con- 
tributory fault,  and  that  any  such  injury  so  received  was 
the  result  of  the  ordinary  risk  which  the  respondent  as- 
sumed by  reason  of  his  employment   The  new  matter  set 
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up  in  the  answer  was  controverted  by  the  reply.  A  trial  of 
the  issues  involved  was  had  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  (respondent  here) 
for  $1,200. 

At  the  close  of  respondent's  testimony  the  appellant 
challenged  the  legal  sufficiency  of  the  evidence,  and  moved 
the  court  to  tate  the  case  from  the  jury  in  accordance 
with  §  4994,  Bal.  Code.     This  motion  was  denied,  and 
the  appellant  excepted.     The  motion  was  renewed  at  the 
close  of  the  evidence,  and  again  denied  by  the  court,  and 
the  appellant  now  contends  that  the  trial  court  erred  in 
refusing  to  discharge  the  jury  and  direct  the  entry  of 
judgment  in  favor  of  appellant,  as  requested.    In  support 
of  this  contention  it  is  urged  that  there  was  absolutely 
no  proof  at  the  trial  of  the  particular  negligence  with 
which  appellant  was  charged  in  the  complaint,  and  that 
there  was,  therefore,  as  a  matter  of  fact,  nothing  for  the 
jury  to  determine.    In  proof  of  appellant's  position  it  is 
asserted  that  paragraph  6  of  the  complaint  not  only  des- 
ignates the  specific  negligence  on  the  part  of  the  appellant 
which  is  relied  on  for  a  recovery,  but  avers  that  such 
negligence  was  the  proximate  and  only  cause  of  the  ex- 
plosion which  resulted  in  the  injury  to  the  respondent; 
and  that,  in  view  of  these  particular  allegations  of  neg^ 
ligence,  all  the  other  averments  of  the  complaint  respect- 
ing the  placing  of  the  giant  powder  in  the  caboose,  and  the 
want  of  knowledge  on  the  part  of  the  respondent  of  its 
presence  there,  are  mere  matters  of  inducement  and  are 
made  to  show  that  the  respondent  did  not  assume  the  risk 
of  an  explosion  by  riding  in  the  caboose.     This  objection 
was  made  and  decided  adversely  to  the  contention  of  the 
appellant  in  Attend  v.  Spokane  Falls  &  Northern  Ry.  Co,, 
21  Wash.  324  (68  Pac.  244),  in  which  case  the  plaintiff 
sued   the  appellant  here  to  recover  damages  occasioned 
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by  the  same  explosion,  and  in  which  the  complaint  con- 
tained substantially  the  same  allegations  of  negligence  as 
are  set  forth  in  the  complaint  herein,  and  now  under  con- 
sideration. In  that  case  it  was  held  that  the  plaintiff  was 
not  precluded  by  such  allegations  as  those  set  out  in 
paragraph  6  of  the  complaint  from  proving  any  other  neg- 
ligence alleged  in  the  complaint.  That  case  is  decisive 
of  the  point  here  in  question,  and  no  further  argument 
of  the  proposition  is  necessary. 

It  is  true,  as  claimed  by  appellant,  that  there  was  no 
proof  whatever  at  the  trial  that  the  engine  in  question 
was  negligently  managed,  but  there  was  certainly  some 
proof  which,  unexplained  as  it  was,  tended  to  show  that 
it  was  in  a  defective  condition ;  the  undisputed  testimony 
being  that  "there  were  a  lot  of  sparks  flying  all  the  time" 
from  the  engine.  It  is  claimed,  however,  that,  inasmuch 
as  there  was  no  evidence  that  any  one  saw  a  single  spark 
from  the  engine  come  into  the  caboose  or  fall  upon  the 
paper  which  was  ignited  in  the  box  of  dynamite,  no  in- 
ference that  the  locomotive  engine  was  defective  could 
be  drawn  from  the  mere  fact  that  it  emitted  sparks.  It 
is,  we  think,  a  sufficient  answer  to  this  proposition  to 
simply  observe  that  that  was  a  question  for  the  jury  to 
determine,  in  view  of  all  the  circumstances,  under  proper 
instructions  by  the  court.  But  it  is  further  insisted  that, 
even  if  it  be  true  that  the  emission  of  sparks  raised  a 
presumption  that  the  locomotive  was  defective,  still  no 
actionable  negligence  is  made  to  appear  in  this  case,  for 
the  reason  that  the  acts  of  Harklerode  and  other  employees 
of  the  appellant  were  those  of  a  fellow  servant,  for  which 
the  railway  company  is  not  responsible.  For  the  reasons 
given  in  the  opinion  in  the  Allend  Case,  this  position  is  en- 
tirely untenable.  Even  if  it  were  conceded  that  Hark- 
lerode was  a  fellow  servant  with  the  respondent  when  en- 
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gaged  in  loading  and  unloading  cars  in  the  ordinary 
course  of  his  employment,  yet  it  would  by  no  means  nec- 
essarily follow  that  he  was  such  fellow  servant  while  acting 
as  custodian  of  dangerous  instruments,  such  as  dynamite. 
In  that  capacity  he  undoubtedly  represented  the  appel- 
lant, and  his  negligence  was  legally  imputable  to  the  ap- 
pellant. 

The  court  instructed  the  jury  to  the  effect  that  before 
using  or  handling  a  dangerous  explosive  it  is  the  duty  of 
the  master  to  ascertain  and  make  known  to  his  servants 
the  dangers  to  be  reasonably  apprehended  from  its  use, 
and  the  proper  method  of  handling  it  with  reasonable 
safety;  and  the  ignorance  of  the  master  as  to  the  danger 
to  be  apprehended  from  its  use  or  the  proper  method  of 
handling  it  will  furnish  no  excuse,  if  the  master,  by  the 
exercise  of  such  reasonable  diligence  and  ordinary  care 
as  a  reasonable  and  prudent  man  under  like  circumstances 
would  use,  cotdd  have  obtained  such  knowledge.  That 
this  instruction  announced  the  law  correctly,  as  a  general 
proposition,  is  not  disputed,  but  appellant  insists  that  it 
was  misleading  and,  therefore,  erroneous,  because  it  was 
neither  applicable  to  the  pleadings  nor  to  the  testimony 
adduced  at  the  trial.  It  is  no  doubt  true,  as  appellant 
contends,  that  the  instructions  of  the  court  to  the  jury 
should  be  relevant  to  the  issues  and  pertinent  to  the  evi- 
dence in  the  case;  and  the  question  to  be  determined  is 
whether  the  instruction  in  question  is  so  clearly  violative 
of  this  settled  rule  as  to  warrant  the  reversal  of  the  judg- 
ment. We  are  not  satisfied  that  it  is.  One  of  the  princi- 
pal questions  for  determination  at  the  trial  in  the  court 
below  was  whether  the  appellant  was  guilty  of  negligence 
in  placing  the  box  of  dynamite  in  the  car,  in  the  place 
and  in  the  condition  above  mentioned,  and,  in  order  to 
enable  the  jury  to  determine  that  question  properly,  it 
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was  necessary  for  the  court  to  instruct  them  as  to  the  duty 
of  the  appellant  to  its  servants  before  using  or  handling 
dangerous  explosives.  It  is  admitted  that  the  respondent 
and  the  other  men  who  were  with  him  in  the  caboose 
were  appellant's  servants,  and  the  testimony  shows  that 
the  respondent  was  not  informed  as  to  the  presence  of  the 
dynamite  in  the  car,  and  had  no  knowledge  of  it  until 
the  fire  was  discovered.  Upon  this  state  of  facts  it  can 
hardly  be  said  that  this  instruction  was  inapplicable  to 
the  pleadings  or  to  the  evidence. 

Instruction  number  2  given  by  the  court  to  the  jury 
is  to  the  effect  that,  if  the  jury  believe  from  the  evidence 
that  it  was  dangerous  to  ship  and  handle  dynamite  in  the 
caboose  car  with  the  doors  open,  and  that  such  danger 
could  be  avoided  and  greatly  reduced  by  shipping  it  in 
some  safer  way  which  was  in  easy  reach  of  the  master, 
and  that  the  existence  of  such  danger  and  the  means  of 
avoiding  or  reducing  it  were  known  to,  or  could  have  been 
known  by,  the  master  by  the  exercise  of  reasonable  care 
and  diligence,  it  was  the  duty  the  master  owed  his  ser- 
vants to  adopt  such  method  of  shipping  such  dynamite 
as  was  reasonably  safe ;  and  any  other  method  which  was 
not  reasonably  safe  will  not  excuse  the  master  for  injuries 
to  the.  servant  resulting  therefrom.  It  is  urged  that  this 
instruction  is  erroneous  for  the  reason  that  it  does  not 
appear  from  the  allegations  or  proof  that  any  safer 
method  existed  for  handling  or  shipping  dynamite  or 
giant  powder  than  that  made  use  of  in  the  case  at  bar, 
or  that,  if  any  safer  way  existed,  it  was  within  the  reaeh 
of  the  railway  company.  We  are  unable  to  discover  any 
merit  in  appellant's  criticism  of  this  instruction.  It 
would  be  difficult  to  imagine  a  more  imsafe  method  of 
shipping  dynamite  than  that  adopted  in  this  instance 
by  the  appellant.     It  is  perfectly  apparent  that  the  dan- 
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ger  of  an  explosion  would  have  been  greatly  reduced,  if 
not  absolutely  avoided,  by  putting  an  ordinary  wooden 
cover  on  the  box,  and  which  was  presumably  within 
reach  of  the  appellant. 

Error  is  also  predicated  upon  the  third  instruction 
given  to  the  jury.  In  that  instruction  the  jury  were 
charged  that  the  servant  assumes  the  ordinary  risk  inci- 
dent to  the  service  after  the  master  has  used  such  care 
as  a  reasonable  and  prudent  man  would  exercise  under 
like  circumstances,  when  using  dynamite  or  giant  powder, 
for  the  safety  and  protection  of  the  servant,  commensu- 
rate with  the  danger  to  be  reasonably  apprehended  from 
the  service;  and  if  the  master  fails  to  use  such  care  and 
caution,  and  an  injury  results  therefrom,  it  is  not  a  risk 
incident  to  the  employment,  and  the  master  is  liable 
therefor,  unless  the  danger  was  open  and  apparent,  or  the 
servant  had  actual  knowledge  thereof.  It  is  not  con- 
tended that  the  court  did  not  state  the  law  correctly  in 
this  instruction,  but  it  is  claimed  that  it  should  have  gone 
further,  and  explained  to  .the  jury  the  application  of  the 
law  to  the  case  on  trial  in  view  of  the  pleadings  and  evi- 
dence. All  that  need  be  said  in  answer  to  this  objection 
is  that,  if  appellant  desired  further  instructions  upon 
this  point,  it  should  have  requested  the  court  to  give 
them  at  the  proper  time. 

It  is  also  claimed  that  the  court  erred  in  charging  the 
jury  that  in  using  high,  dangerous  explosives,  the  mas- 
ter owed  a  duty  to  the  servant  to  employ  experienced 
agents  who  knew  the  danger  ordinarily  incident  to  its 
use,  and  the  proper  method  of  manipulating  it  with  rea- 
sonable safety,  and  have  the  servant  whose  duty  it  is 
to  come  in  contact  therewith  properly  instructed  and  in- 
formed as  to  such  danger.  It  is  urged  by  the  appellant 
that  this  instruction  is  objectionable  for  the  reason  that 
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there  is  no  allegation  or  proof  respecting  the  particular 
matters  therein  mentioned.  Had  the  appellant  limited 
his  exception  at  the  trial  to  that  part  of  instruction  num- 
bered four  here  complained  of,  there  would  be  more  force 
in  its  contention.  But  itfl  exception  went  to  the  entire 
instruction,  which,  as  a  whole,  is  not  subject  to  the  only 
objection  urged  against  it,  namely,  that  it  is  outside  of 
the  case  as  made  before  the  jury. 

Nor  do  we  see  any  substantial  merit  in  appellant^s 
objection  to  that  part  of  the  seventh  instruction  wherein 
the  jury  were  told  that  if  they  believed  from  the  evidence 
that  said  dynamite,  by  the  negligence  of  the  defendant 
railway  company,  was  exploded  without  any  fault  of  this 
plaintiff,  and  that  the  plaintiff  sustained  injuries  by  rea- 
son of  such  explosion,  then  they  should  find  a  verdict  for 
the  plaintiff.  The  contention  that  the  court  erred  in  giv- 
ing this  instruction  is  based  solely  on  the  proposition 
that  it  failed  therein,  or  elsewhere,  to  define  the  negligence 
for  which  the  appellant  would  be  liable  in  the  case  at  bar. 
This  is  but  another  instance  of  an  objection,  not  to  what 
the  court  did  say  tx)  the  jury,  but  to  what  it  did  not;  and 
we  have  already  pointed  out  the  remedy  which  ought  to 
Fe  pursued  in  such  cases.  See,  also,  Attend  v,  Spokane 
Falls  &  N.  By.  Co.,  supra. 

It  is  further  contended  that  the  court  erred  in  charging 
the  jury  that  the  master,  in  employing  a  servant,  impli- 
edly engages  with  him  that  the  place  in  which  he  is  to 
work,  and  the  tools,  machinery,  and  surroundings  of  his 
work,  or  in  which  he  is  to  be  placed,  shall  be  reasonably 
safe.  In  support  of  this  contention  it  is  urged  that  the 
question  whether  the  respondent  had  been  furnished  with 
a  safe  place  in  which  to  do  his  work  was  in  no  wise  in- 
volved in  the  case.  It  must  be  conceded,  as  claimed  by 
appellant's  counsel,  that  the  respondent,  when  he 
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riding  in  the  caboose,  was  not  in  a  place  provided  him 
wherein  to  work;  but  it  was,  nevertheless,  a  place  where 
he  had  a  right  to  be  at  the  time,  and  we  think  it  is  quite 
clear  that  when  the  appellant  furnished  him  a  caboose 
in  which  to  ride  it  impliedly  engaged  with  him,  as  the 
learned  trial  court  observed,  that  it  was  "reasonably  safe" 
for  that  purpose. 

The  instiTiction  given  to  the  jury  upon  the  question  of 
fellow  servants  is  also  complained  of,  but,  as  what  we  have 
already  said  upon  that  subject  disposes  of  the  objection, 
no  further  comment  is  necessary. 

There  was  some  testimony  upon  the  trial  to  the  effect 
that  before  the  explosion  in  question  occurred  some  of 
the  men  who  were  in  the  caboose  were  smoking  cigarettes 
and  scuffling,  but  whether  these  men  were  near  the  box 
of  dynamite  or  in  some  other  'part  of  the  caboose  at  the 
time  is  not  disclosed  by  the  evidence.  In  view  of  this 
testimony  the  appellant  requested  the  court  to  charge  the 
jury  that: 

"If  you  find  from  the  evidence  that  the  co-employees 
of  the  plaintiff,  while  riding  in  the  caboose  where  the 
giant  powder  or  other  explosive  was  being  carried,  and 
that  some  of  the  co-employees  or  fellow  $ervants  of  plain- 
tiff were  smoking  cigarettes  in  such  caboose  and  scufflling 
therein,  and  that  the  said  explosive  might  have  become 
ignited  from  the  fire  in  smoking  cigarettes,  and  that  there 
is  as  much  probability  that  the  explosion  happened  in 
that  way  as  from  sparks  from  the  engine,  then  you  should 
find  for  the  defendant." 

The  court  refused  to  instruct  the  jury  as  thus  requested, 
and  this  ruling  of  the  court  is  assigned  as  error.  At 
first  blush  we  were  inclined  to  the  opinion  that  this  in- 
struction should  have  been  given  as  requested,  and  that 
the  refusing  to  give  it  was  prejudicial  error;  but  upon 

33—28  WABR. 
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further  reflection,  and  in  view  of  the  duty  imposed  by  law 
upon  those  who  use  or  have  the  custody  of  dangerous 
instruments  or  agencies  to  exercise  the  greatest  care  to 
prevent  others  from  being  injured  thereby,  we  have  con- 
cluded that  the  request  was  properly  refused.  According 
to  the  better  authorities,  it  was  the  duty  of  the  railway 
company  to  exercise  the  highest  degree  of  care  and  dil- 
igence in  the  custody  of  the  dynamite,  in  order  to  protect 
those  who  were  in  the  caboose  from  injuries  which  would 
probably  and  naturally  result  from  an  explosion  of  it, 
and,  not  having  done  so,  it  must  be  held  liable  for  the 
consequences  of  its  want  of  care. 

It  is  said  by  Shearman  &  Redfield,  in  §  154  of  their 
work  on  Negligence  (5th  ed.),  that: 

•  u  *  *  *  j^  master  who  entrusts  a  servant  with  the 
charge  of  some  inherently  dangerous  thing  (e.  g.,  an  ex- 
plosive) is  responsible  for  the  omission  of  the  servant  to 
keep  it  safely ;  and,  therefore,  for  his  malicious  use  of  it 
for  mischievous  purposes." 

And  in  Railway  Co.  v.  Shields,  47  Ohio  St.  387  (24 
N.  E.  658),  it  was  held  (quoting  from  the  syllabus,  which 
correctly  states  the  conclusions  of  the  court)  that: 

"The  law  requires  of  those  who  use  dangerous  agencies 
in  the  prosecution  of  their  business  to  observe  the  great- 
est care  in  the  custody  and  use  of  them.  This  duty  cannot 
be  shifted  by  the  master  from  himself  to  his  servants,  so 
as  to  exonerate  him  from  the  negligence  of  the  servant 
in  the  use  and  custody  of  them.  Where  they  are  so  en- 
trusted, the  proper  custody,  as  well  as  the  use  of  them, 
becomes  a  part  of  the  servant's  employment  by  the  mas- 
ter, and  his  negligence  in  either  regard  is  imputable  to 
the  master,  in  an  action  by  one  injured  thereby." 

In  that  case  the  railway  company  was  held  liable  for 
injury  to  a  small  boy,  caused  by  the  explosion  of  a  tor- 
pedo negligently  and  wantonly  left  on  its  track  by  one 
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of  its  servants  at  a  place  where  children  and  others  living 
along  the  line  of  the  track  were  in  the  habit  of  passing 
with  the  knowledge  and  acquiescence  of  the  company. 
The  torpedo  was  picked  up  by  one  of  the  companions  of 
the  plaintiff  and  caused  to  be  exploded  by  hitting  it. 

In  the  well  considered  case  of  Powers  v.  Harlow,  53 
Mich.  507  (19  N.  W.  257,  51  Am.  Kep.  154),  in  which 
the  opinion  of  the  court  was  delivered  by  Judge  Cooley, 
an  owner  of  land,  was  held  liable  for  injuries  occasioned  to 
a  child  by  the  explosion  of  a  dynamite  cartridge  which  he 
had  left  in  an  open  shed  on  his  premises  in  a  box  of  saw- 
dust, and  which  the  child  discovered  and  exploded  by  strik- 
ing it  with  a  rock.  And  in  Tissue  v.  Baltimore  &  0.  R,  R. 
Co.,  112  Pa.  St.  91  (3  Atl.  667,  56  Am.  Eep.  310),  it  was 
ruled  that  it  is  the  duty  of  the  master  to  know,  as  far 
as  it  is  possible  to  know,  the  character  of  such  material 
as  dynamite  which  he  places  in  the  hands  of  his  agents; 
and,  if  he  negligently  places  it  in  such  a  position  as  to 
expose  his  servants  to  a  danger  to  which  they  might  not 
be  exposed,  he  is  liable  for  any  damages  resulting  from 
such  negligence.  And  it  was  there  held  that  it  was  a 
question  for  the  jury  to  determine  whether  it  was  negli- 
gence on  the  part  of  the  railroad  company  to  permit  a 
large  quantity  of  dynamite  to  be  stored  in  such  a  posi- 
tion that  an  accidental  explosion  of  it  might  result  in 
death  or  injury  to  its  servants.  In  that  case  a  servant 
of  the  defendant  company  was  killed  by  the  explosion 
of  dynamite  which  was  used  in  the  business  of  the  de- 
fendant and  stored  near  the  railroad  track  where  the 
servant  was  required  to  work.  What  caused  the  explosion 
^was  not  disclosed  by  the  evidence,  and  the  trial  court 
directed  a  verdict  for  the  defendant,  but  on  appeal  to 
the  supreme  court  the  judgment  was  reversed.  See,  also, 
Allison  V.  Western  N.  C.  R.  R,  Co.,  64  N.  C.  382. 
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Although  it  appears  to  us  from  the  evidence  that  the 
jury  was  somewhat  liberal  in  awarding  damages  to  the 
respondent,  the  amount  is  not  so  large  as  to  indicate 
passion  or  prejudice  on  their  part,  and  we  therefore  do 
not  feel  at  liberty  to  disturb  the  verdict  on  the  ground  of 
excessive  damages. 

It  is  claimed  by  appellant  that  the  court  erred  in  the 
reception  and  rejection  of  testimony  during  the  trial, 
but  we  are  of  the  opinion  that  the  objection  to  the  ruling 
of  the  court  in  that  regard  is  not  well  taken. 

The  judgment  is  affirmed. 

Keavis  and  Fullebton,  JJ.,  concur. 

DuNBAE,  C.  J.  (concurring).  I  am  unable  to  under- 
stand the  application  of  the  authorities  cited  in  the  opin- 
ion to  the  instruction  last  commented  upon.  It  seems  to 
me  that  the  quotations  from  Shearman  &  Redfield  and 
from  the  case  of  Railway  Co.  v.  Shields  amount  to  nothing 
more  than  an  announcement  of  the  general  rule  that  the 
master  is  liable  for  the  negligence  of  the  servant,  just 
as  he  would  be  if  a  conductor  negligently  operated  a 
train.  In  such  a  case  the  custody  and  use  of  the  train 
become  a  part  of  the  servant's  employment  by  the  master, 
and  the  master  cannot  escape  responsibility  to  one  who 
is  injured.  The  same  may  be  said  of  Powers  v.  Harlow, 
supra.  In  none  of  these  cases  is  the  question  of  fellow 
servant  involved.  The  plaintiffs  who  were  injured  were 
all  strangers,  and  the  rule  is  laid  down  with  reference 
to  the  responsibilities  of  the  masters  to  strangers.  Tis- 
sue V.  Baltimore  &  0.  R.  Co.  bears  more  nearly  on  the 
question  involved,  but  it  does  not  seem  to  me  that  it  i» 
exactly  in  point,  for  it  does  not  appear  there  that  the 
explosion  was  caused  by  the  action  of  a  fellow  servant. 
But  the  rule  is  announced  that  the  company  is  responsible 
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to  its  servants  when  it  permits  a  dangerous  explosive 
to  be  placed  in  such  quantity  and  position  that  an  acciden- 
tal explosion  may  result,  and  that  the  master  will  be  re- 
sponsible to  his  servant  for  damages  arising  from  such 
negligent  placing. 

I  think,  however,  that  any  one  who  handles  dangerous 
explosives  should  be  held  to  the  highest  degree  of  care; 
that  he  should  be  as  careful  of  the  safety  of  his  servants 
as  of  the  safety  of  strangers,  and  that  when  the  defendant 
shipped  the  powerful  explosive  which  it  did  in  this  case 
in  the  manner  which  the  testimony  indicates,  without 
sufficient  covering,  it  was  guilty  of  wilful  negligence, 
and  ought  to  be  held  responsible  for  the  injuries  inflicted 
upon  the  plaintiff  in  this  case,  even  if  it  be  conceded  that 
it  was  the  negligent  act  of  a  fellow  servant  which  caused 
the  explosion,  when  it  is  shown,  as  it  is  in  this  case,  that 
the  plaintiff  was  not  aware  of  the  exposed  condition  of  the 
dynamite.  The  duty  should  not  be  imposed  upon  him  to 
contemplate  the  existence  of  such  a  hidden  danger,  or  to 
guard  against  it. 

For  this  reason  I  concur  in  the  judgment  announced. 


[Mo.  3415.    Decided  December  18,  1900.] 

Title  Guarantee  and  Teust  Company,  Respondent, 
V.  NoBTHWESTEEN  TiiEATEiCAL  ASSOCIATION,  Re- 
spondent, Seattle  Theatbe  Company,  Appellant, 

GABNISHKENT — ^JTJBIBDICTION — VENTTE. 

Under  the  statute  relative  to  garnishments  (Laws  1893,  p.  95), 
the  garnishment  Issue  is  auxiliary  to  the  main  action  and  is 
properly  heard  where  the  main  action  is  tried. 
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SAKE. 

Bal.  Code,  9  4854,  which  provides  that  actions  against  a  co^ 
poration  shall  be  brought  in  the  county  where  it  has  an  office 
for  the  transaction  of  business,  is  applicable  to  original  actions, 
and  does  not  relate  to  garnishment  proceedings  in  which  the 
corporation  is  made  a  garnishee  defendant. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabboll,  Judge.     Affirmed. 

H.  8.  Origgs,  B.  C.  StrudwicJc  and  W.  A.  Peters,  for 
appellant 

W.  0,  Chapman,  T.  L,  Stiles  and  J.  M.  Ashton,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Plaintiff  commenced  an  action  in  King 
county  against  defendant,  and  in  such  action  filed  an  affi- 
davit for  a  writ  of  garnishment,  and  the  garnishee  (ap- 
pellant) was  simimoned  to  answer.  The  defendant  ap- 
peared and  demurred  to  the  complaint^  and  demanded 
that  the  place  of  trial  be  changed  to  Pierce  county ;  where- 
upon a  change  of  venue  for  the  trial  of  the  action  to  Pierce 
county  was  granted,  and  the  cause  was  afterwards  tried 
in  that  county.  Thereupon  the  garnishee  (appellant) 
objected  to  the  jurisdiction  of  the  court  to  try  the  con- 
troversy involved  in  the  garnishment  in  Pierce  county, 
because  of  the  residence  of  the  garnishee  (appellant)  in 
King  county.  The  merits  of  the  controversy  involved  the 
indebtedness  of  the  garnishee  (appellant)  to  the  defend- 
ant under  a  written  contract  with  the  defendant,  a  theat- 
rical association,  which  was  an  undertaking  on  the  part 
of  the  association  to  furnish  the  garnishee  (appellant), 
a  theatre  company,  with  attractions  in  theatrical  exhibi- 
tions in  Seattle. 
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There  are  substantially  two  questions  presented  on  ap- 
peal. The  first  is  the  jurisdiction  of  the  superior  court 
of  Piorce  county  to  determine  the  garnishment  proceed- 
ing. The  garnishment  issue  was  auxiliary  and  ancillary 
to  the  main  action,  and  a  part  of  such  action.  Under 
§  22  of  the  statute  relative  to  garnishments  (Laws  1893, 
p.  96),  it  is  declared  that,  if  the  answer  of  the  garnishee 
is  controverted,  it  shall  be  tried  as  other  cases:  provided, 
however,  no  pleadings  shall  be  necessary  on  such  issue, 
other  than  the  affidavit  of  the  plaintiff,  and  the  answer  of 
the  garnishee,  and  the  reply  controverting  such  answer. 
We  do  not  think  that  §  4854,  Bal.  Code,  relates  to  garnish- 
ments. It  is  applicable  to  original  or  independent  ac-* 
tions.  See  Sherwood  v.  Stevenson,  25  Conn.  437;  To- 
ledo W.  &  Tf .  Ity.  Co.  V.  Reynolds,  72  111.  487 ;  Miller  v. 
Mason,  51  Iowa,  239  (1  N.  W.  483) ;  Seaitle  Trust  Co. 
V.  Pitner,  17  Wash.  365  (49  Pac.  605) ;  Kelly  v.  Ryan, 
8  Wash.  536  (36  Pac.  478). 

But  garnishee  (appellant)  filed  an  answer  and  waived 
a  jury  in  the  proceeding.  The  proceeding  was  properly 
heard  where  the  main  action  was  tried. 

Upon  the  merits  of  the  controversy  here,  the  findings  of 
the  superior  court  sustained  the  judgment.  The  prin- 
cipal issue  was  the  establishment  and  construction  of  the 
written  contract  between  defendant  and  garnishee  (ap- 
pellant), and  we  are  satisfied  with  the  construction  given 
the  contract.  We  liave  examined  the  evidence  in  connec- 
tion with  the  findings  of  fact,  and  they  are  sufficiently  sup- 
ported to  apply  the  rule  that  the  findings  of  the  trial 
court  will  not  be  disturbed  if  there  is  substantial  evi- 
dence sustaining  them. 

The  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Fullerton,  J.,  concur. 
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[No.  S684.     Decided  December  18,  1900.] 


Maud  Kimball,  Respondent^  v.  School-  District  No. 
^Tsav  122  OF  Spokane  County  et  al..  Appellants. 

28    503 

SCHOOLS — teacher's    CEBTIFICATE — COLLATERAL  ATTACK. 

A  temporary  certificate  to  teach  granted  hy  the  county  super- 
'  intendent  of  schools,  under  the  authority  of  Qen.  Stat,  S  777, 
cannot  be  collaterally  attacked  in  an  action  brought  by  a  teacher 
against  a  school  district  for  breach  of  contract  of  employment 
to  teach  its  school,  when  there  is  no  allegation  of  fraud  or  col- 
lusion in  obtaining  the  certificate. 

SAME — CONTRACT      TO      TEACH — ^ENTIRETY — ^EFFECT       OF       PARTIAL 
BREACH. 

Where  a  person,  under  a  contract  to  teach  a  school  for  a  term 
of  nine  months,  has  a  license  qualifying  her  to  teach  only  two 
months,  at  the  time  she  tenders  her  services  at  the  begin- 
ning of  the  school  term,  the  district  is  released  from  its  obliga- 
tion to  perform  its  part  of  the  contract,  and  she  has  no  right 
of  recovery  thereon,  since  the  contract  is  an  entire  one  and  a 
breach  as  to  any  material  part  is  a  complete  discharge  as  to 
the  whole. 

Appeal  from  Superior  Court,  Spokane  County. — Hon- 
William  E.  Eichabdson,  Judge.    Reversed. 

Dcmson  &  Hunehe,  for  appellants. 

S.  0.  Allen  and  James  Dawson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  plaintiff  brings  this  action  against 
School  District  No.  122  of  Spokane  county  to  recover  on 
a  contract  to  teach  the  public  school  of  said  district.  She 
allies  that  on  the  6th  of  May,  1895,  she  entered  into  a 
contract  with  the  defendants  for  that  purpose,  substanti- 
ally as  follows: 

"It  is  hereby  agreed  by  and  between  the  directors  of 
School  District  No.   122,   county   of  Spokane,  state  of 
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Washington,  and  Maud  Kimball,  the  holder  of  a  teach- 
er's certificate  now  in  force  in  said  county,  that  said 
teacher  is  to  teach  and  govern  and  conduct  the  public 
school  of  said  district,  etc.,  etc.,  for  a  term  of^nine  months, 
commencing  on  the  16th  day  of  September,  1895,  for  the 
sum  of  sixty  dollars  per  month,  to  be  paid  at  the  end,  of 
each  school  month,  etc.,  etc.,  provided  that  if  said  teacher 
shall  be  legally  dismissed  from  school  or  shall  have  her 
certificate  lawfully  annulled  by  expiration  or  otherwise, 
then  said  teacher  shall  not  be  entitled  to  compensation 
from  and  after  such  dismissal  or  annulment,"  etc. 

She  further  alleges  that  on  the  16th  day  of  September, 
1895,  she  was  ready,  willing  and  able  to  perform  the  con- 
ditions of  said  contract  on  her  part  to  be  performed,  and 
was  so  ready,  willing,  and  able  to  perform  the  same  dur- 
ing said  term  of  nine  months  commencing  on  said  16th 
day  of  September,  1895;  that  on  said  16th  day  of  Sep- 
tember, 1895,  and  at  other  days  and  dates  thereafter  dur- 
ing said  terra  plaintiff  offered  to  perform  the  same,  but 
the  defendant  wrongfully  and  without  cause  wholly  failed 
and  refused  to  permit  her  to  teach  said  school,  to  her  dam- 
age in  the  sum  of  $540.     The  answer  of  the  defendants 
amoimts  to  a  general  denial  of  the  portion  of  the  com- 
plaint above  set  out,  and  also  denies  the  damages.    It  is 
tfurther  set  out,  as  a  separate  defense,  that  the  plaintiff 
did  not  hold  a  certificate  from  the  county  superintendent 
of  the  county,  or  from  any  other  source,  licensing  her  to 
teach  school  for  the  school  year  commencing  September 
1  6,  1895;  that  the  certificate  which  she  had  held  for  the 
preceding  year  prior  to  the  16th  of  September,  1895,  had 
lapsed  and  expired,  and  on  said  date  was  of  no  force  and 
^Sect ;  that  said  plaintiff  had  taken  an  examination  prior 
to    said  16th  day  of  September,  1895,  but  had  failed  to 
pa^s   said  examination  and  failed  to  obtain  from  said 
ooTinty  superintendent  a  certificate,  said  county  superin- 
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tendent  refusing  to  issue  her  a  certificate  for  the  reason 
that  he  had  found  her  incompetent  by  reason  of  her  hav- 
ing failed  to  successfully  pass  an  examination;  that  the 
board  of  directors  refused  to  allow  her  to  t^ach  for  the  rea- 
son that  that  she  did  not  have  the  certificate  provided  for 
in  said  agreement,  and  for  the  further  reason  that  she 
was  incompetent  This  affirmative  defense  was  denied 
by  the  plaintiff. 

The  proof  establishes  the  making  of  the  contract  as 
alleged.  It  further  appears  from  the  evidence  that  when 
the  contract  was  entered  into  the  plaintiff  was  the  holder 
of  a  third  grade  county  certificate,  entitling  her  to  teach 
in  Spokane  county  for  one  year  from  the  13th  day  of 
August,  1894.  It  further  appeared  that,  in  August, 
1895,  the  plaintiff  was  a  resident  of  Spokane  county, 
and  that  she  appeared  before  the  board  of  examiners  of 
Spokane  county  and  took  an  examination  for  a  teacher's 
certificate,  but  she  failed  to  pass  and  was  refused  a  cer- 
tificate. She  made  no  complaint  at  the  time  of  the  ex- 
amination that  she  was  unwell  and  unable  to  take  the  ex- 
amination. The  court  admitted  evidence  in  rebuttal 
tending  to  show  that  the  plaintiff  was  unwell  and  unable 
to  take  the  examination.  After  her  failure  to  take  the 
examination,  the  county  superintendent  of  schools  for  Spo- 
kane county  granted  her  a  temporary  certificate  as  fol- 
lows: 

"Temporary  Certificate. 

Common  Schools  of  the  State  of  Washington. 
This  is  to  certify  that  Miss  Maud  Kimball  having  filed 
in  my  office  evidence  of  being  a  person  of  good  moral 
character  and  of  ability  to  teach  and  govern,  is  hereby 
granted  this  temporary  certificate,  which  entitles  her  t4> 
teach  in  the  common  schools  of  Spokane  county,  state  of 
Washington,  until  the  next  regular  examination  of 
teachers  of  said  county.     This  certificate  is  granted  upon 
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the  following  evidence  of  ability  to  teach:  viz.,  Third 
Grade  Certificate  granted  August  18,  1895  [1894],  nine 
months'  experience^  District  No.  122.     Valid  until  Nov. 

15,  1895. 

Dated  at  Spokane  this  26th  day  of  August,  1895. 

Z.  Stewart, 
Superintendent  County  Schools,  Spokane  County,  Wash- 
ington." 

The  evidence  further  tends  to  show  that  on  September 

16,  1895,  the  plaintiff  presented  herself  with  this  cer- 
tificate to  the  board  of  directors  of  the  defendant  dis- 
trict at  the  school  house  of  the  district,  to  carry  out  her 
contract,  but  the  directors  refused  to  allow  her  to  teach, 
and  substituted  another  in  her  place.  The  evidence  tends 
to  show  that  the  directors  knew  that  she  had  failed  to  pass 
an  examination  before  the  board  of  examiners.  No  evi- 
dence was  offered  to  prove  that  at  any  time  after  August, 
1895,  the  plaintiff  had  a  teacher's  certificate  other  than 
the  temporary  certificate  above  set  forth.  The  jury  found 
a  verdict  in  favor  of  the  plaintiff  for  the  full  amount 
claimed.  A  motion  was  made  to  set  aside  the  verdict  and 
for  a  new  trial,  on  the  grounds:  (1)  InsuflSciency  of 
the  evidence  to  justify  the  verdict;  (2)  that  the  verdict  is 
against  the  law;  (3)  error  in  law  occurring  at  the  trial 
and  excepted  to  at  the  time.  This  motion  was  overruled, 
and  judgment  was  entered  upon  the  verdict.  Proper  ex- 
ceptions were  taken  to  the  rulings  of  the  court  and  the 
entry  of  the  judgment. 

At  the  close  of  the  plaintiff's  testimony,  the  defend- 
ants moved  the  court  to  grant  a  non-suit,  and  to  withdraw 
the  case  from  the  jury,  and  render  judgment  for  the  de- 
fendants, stating,  as  a  reason,  that  the  plaintiff  had  wholly 
failed  to  prove  a  sufficient  cause  for  the  jury,  and  the  fur- 
ther reason  that  the  testimony  of  the  plaintiff  shows  that 
she  was  not  qualified  to  teach  at  the  time  of  the  alleged 
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breach  of  the  contract.     Proper  exceptions  were  taken 
to  the  refusal  of  the  court  to  grant  said  motions. 

The  law  in  force  at  the  time  this  contract  was  entered 
into,  and  at  the  time  the  plaintiff  offered  to  perform  iU 
conditions,  was  as  follows: 

"No  person  shall  be  accounted  as  a  qualified  teacher, 
within  the  meaning  of  the  school  law,  who  has  not  first 
appeared  before  the  board  of  examiners  of  the  county  in 
which  he  proposes  to  teach  and  received  a  certificate  set- 
ting forth  his  qualifications ;  or  has  not  a  state  certificate 
or  a  life  diploma  from  the  state  board  of  education,  or 
a  temporary  certificate  granted  by  the  county  superintend- 
ent."   1  Hill's  Code,  §  802. 

"Each  county  superintendent  shall  have  the  power,  and 
it  shall  be  his  duty,  *  *  *  To  appoint,  for  one  vear, 
two  persons  holding  the  highest  grade  certificate  ii  his 
county,  and  such  persons,  with  the  county  superintendent, 
shall  constitute  a  board  of  examiners  for  the  examination 
of  teachers.  It  shall  be  the  duty  of  the  county  board  of 
examiners  in  all  counties  to  be  at  the  countv  seat  on  the 
second  Thursday  of  the  months  of  February,  May,  Au- 
gust and  November  of  each  year  for  the  purpose  of  ex- 
amining teachers.  The  superintendent  shall  give  ten 
days'  notice  of  the  same  by  publication  in  some  newspa- 
per of  general  circulation,  published  in  his  county,  or  if 
there  be  no  newspaper,  then  by  posting  up  handbilk,  or 
otherwise.  Such  examination  shall  be  conducted  accord- 
ing to  the  rules  prescribed  by  the  state  board  of  education. 
and  no  other  questions  shall  be  used  except  those  fur- 
nished by  the  said  board."    1  HiU's  Code,  §  776. 

«  *  *  »  ^j  teacher  to  whom  certificate  lias 
been  granted  by  any  county  board  of  examiners  in  this 
state,  or  by  lawful  examiners  in  any  other  state  or  terri- 
tory, the  requirements  to  obtain  which  shall  not  have  been 
less  than  the  requirements  to  obtain  a  certificate  in  this 
state,  or  any  teacher  holding  a  diploma  or  certificate  of 
graduation  from  any  state  or  territorial  normal  school  or 
university,  or  from  the  normal  department  of  the  univer- 
sity of  Washington,  may  present  the  same,  or  a  certified 
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copy  thereof,  to  the  county  superintendent  of  any  county  in 
this  state  where  said  teacher  desires  to  teach,  and  it  shall 
be  the  duty  of  said  county  superintendent,  upon  such  evi- 
dence of  fitness  to  teach,  to  grant  to  said  person,  a  tempo- 
rary certificate,  which  shall  entitle  him  to  teach  in  the 
common  schools  of  the  county  wherein  it  is  granted  until 
the  next  examination  of  teadiers;  provided,  that  the  pro- 
visions of  this  clause  shall  apply  only  to  such  teachers 
as  were  not  residents  of  the  county  at  the  time  of  the  last 
preceding  examination,  or  were  unable,  by  reason  of  sick- 
ness or  other  unavoidable  cause,  to  attend  said  examina- 
tion; and  provided  further,  that  the  county  superintend- 
ent may  require  of  such  person  a  written  statement  of 
such  facts,  verified  by  afiidavit;  and  provided  further,  that 
the  county  board  may,  at  their  discretion,  indorse  certifi- 
cates from  other  counties  in  this  state  for  the  unexpired 
term  thereof.  All  applicants  for  certificates  shall  be  at 
least  seventeen  years  of  age,  shall  have  attended  a  teach- 
ers' institute,  and  shall  be  examined  in  reading,  penman- 
ship, orthography,  written  and  mental  arithmetic,  geogra- 
phy, English  grammar,  physiology  and  hygiene,  history 
and  constitution  of  the  United  States,  school  law  and  con- 
stitution of  the  state  of  Washington,  and  the  theory  and 
art  of  teaching;  but  no  person  shall  receive  a  first-grade 
certificate  who  does  not  pass  a  satisfactory  examination 
in  the  additional  branches  of  natural  philosophy,  English 
literature,  and  algebra."    1  Hill's  Code,  §  777. 

The  appellants  maintain  that  temporary  certificates  can 
lye  granted  only  to  persons  who  were  not  residents  of  the 
county  at  the  last  preceding  examination,  or  who  were 
ixnable,  by  reason  of  sickness  or  other  unavoidable  cause, 
to  attend  said  examination ;  that  inasmuch  as  the  plaintiff 
Tvas  a  resident  of  the  county,  and  attended  the  last  exam- 
ination and  failed  to  pass,  the  temporary  certificate  given 
to  her  was  void,  and  that  it  appeared  from  the  face  of  it 
tbBt  it  was  void.    A  case  might  arise  where  a  person  was 
t£tk^T^  sick  during  the  examination,  and,  for  that  reason, 
xieoTild  be  unable  to  take  the  examination.     We  have  no 
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doubt  that  under  such  circumstances  the  superintendent 
could  grant  a  temporary  certificate  until  the  next  exami- 
nation. It  is  doubtful,  however,  whether  such  certificate 
can  be  issued  to  a  person  who  has  taken  the  examination 
before  the  board  and  failed,  without  complaint  as  to  sick- 
ness at  the  time  of  taking  the  examination.  The  respon- 
dent, however,  contends  that  it  is  not  necessary  to  set 
forth  in  the  temporary  certificate  the  reason  for  which  it 
is  granted ;  that  the  presumption  is  in  favor  of  the  super- 
intendent doing  his  duty,  and  that  he  either  knew  the  fact 
of  the  sickness  of  the  plaintiff  or  required  the  necessary 
afiidavit  of  that  fact;  that  the  responsibility  for  issuing 
the  certificate  is  upon  the  superintendent.  She  cites  in 
support  of  her  contention  the  well  known  rule  that : 

"The  law  constantly  presumes  that  public  officers 
charged  with  the  performance  of  official  duty  have  not 
neglected  the  same,  but  have  duly  performed  it  at  the 
proper  time  and  in  the  proper  manner.  In  the  absence  of 
evidence  to  the  contrary,  this  presumption  will  prevail, 
but  it  is  not  an  indisputable  one  and  may  be  overcome 
by  countervailing  evidence.  Where  the  rights  of  the  pub- 
lic require  it  the  presumption  in  favor  of  due  perform- 
ance is  liberal,  and  the  evidence  to  overthrow  it  must  be 
clear.  This  presumption  is  in  accordance  with  the  estab- 
lished and  familiar  maxim,  Omnia  presumuntur  rite  el 
solemniter  esse  acta  donee  probetur  in  contrarium—ererj- 
thing  is  presumed  to  be  rightly  and  duly  performed  until 
the  contrary  is  shown.  The  presumption  is  constantly  in- 
dulged in  support  of  all  kinds  of  official  action."  Mechem, 
Public  Officers,  §  579. 

The  statute  does  not  require  the  superintendent  to  sec 
forth  in  the  temporary  certificate  the  reason  for  which  it 
was  given.  In  no  event  can  he  give  such  temporary  cer- 
tificate unless  there  is  evidence  of  the  fitness  of  the  appli- 
cant to  teach.  The  recital  in  the  temporary  certificate 
that,  "This  certificate  is  granted  upon  the  following  evi- 
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dence  of  ability  to  teach,  viz.,  Third-Grade  Certificate, 
granted  August  18,  1895,  [1894]  ;  nine  months  experi- 
ence District  No.  122,"  simply  sets  forth  the  statutory 
requirement  of  the  evidence  of  fitness  to  teach,  and  not 
the  reason  for  issuing  the  temporary  certificate.  We  do 
not  think  that  this  temporary  certificate  was  subject  to  a 
collateral  attack.  We  do  not  mean,  however,  to  hold 
that  it  could  not  be  assailed  for  fraud,  but  the  pleadings 
in  this  case  contain  no  allegations  of  fraud  or  collusion  in 
obtaining  the  certificate.  George  v.  School  District,  20 
Vt.  495;  State  ex  rel,  Lindburg  v.  Orosvenor,  19  N'eb. 
494  (27  N.  W.  728)  ;  Union  School  District  v.  Sterricker, 
86  111.  595 ;  Doyle  v.  School  Directors,  36  111.  App.  653. 
The  appellants  claim,  however,  that  it  was  incumbent 
upon  the  respondent  to  show  at  the  time  she  offered  to 
teach  that  she  was  duly  licensed  to  teach  for  the  full  term 
of  nine  months  from  September  16,  1895.  This  conten- 
tion, we  think,  is  sound.  The  respondent  contracted  to 
teach  for  a  full  term  of  nine  months.  This  is  an  entire 
contract;  she  sues  upon  it  as  an  entire  contract  and  re- 
covers upon  it  as  an  entire  contract.  The  respondent  by 
the  contract  bound  herself  to  render  continuous  services 
as  a  teacher  for  nine  months.  She  proves  ability  to  teach 
only  two  months  of  that  term,  and  fails  to  show  that  she 
was  qualified  in  any  respect  to  teach  the  remaining  seven 
months.  The  board  of  directors,  when  she  tendered  her 
services  with  a  temporary  certificate  good  for  two  months 
only,  were  not  required  under  the  contract  to  allow  her 
to  enter  upon  her  duties  as  a  teacher  and  take  the  chances 
of  her  securing  a  certificate,  at  the  IS'ovember  examination. 
Xo  rule  of  law  is  better  settled  than  that,  if  a  contract  is 
entire,  it  can  be  enforced  only  in  its  entirety,  and  a 
breach  as  to  any  material  pai-t  of  an  entire  contract  is  a 
complete  discharge,  and  releases  the  other  party  from  his 
obligations  to  perform. 
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"Where  a  party  fails  to  comply  substantially  with  an 
agreement,  unless  it  is  apportionable,  the  rule  is  well  set- 
tled that  he  can  not  sue  upon  the  agreement,  or  recover 
upon  it  at  all.  And  under  the  strict  common  law  rule  he 
was  remediless.  But  the  doctrine  has  now  grown  up, 
based  upon  equitable  principles,  that  where  anything  has 
been  done  from  which  the  other  party  has  received  sub- 
stantial benefit,  and  which  he  has  appropriated,  a  recov- 
ery may  be  had  upon  a  quantum  meruit,  based  on  that 
benefit.  And  the  basis  of  this  recovery  is  not  the  original 
contract,  but  a  new  implied  agreement,  deducible  from  the 
delivery  and  acceptance  of  some  valuable  service  or  thing." 
Allen  V,  McKibhin,  5  Mich.  449. 

See,  also,  Krunib  v.  Campbell,  102  Cal.  370  (36  Pac. 
664) ;  Monell  v.  Bums,  4  Denio,  121. 

If  the  respondent  had  been  allowed  to  enter  upon  the 
discharge  of  her  contract,  and  had  taught  the  two  months 
and  failed  to  get  a  new  certificate,  she  could  have  recov- 
ered for  the  two  months;  not  on  the  contract,  however, 
but  because  an  implied  contract  arose  as  to  the  two  months. 
Hotz  V.  School  District  No.  9,  1  Colo.  App.  40  (27  Pac. 
15) ;  Allen  v.  McKibbin,  supra. 

As  a  condition  precedent  to  the  plaintiff's  right  of  re- 
covery in  this  action,  she  should  have  shown  that  when 
she  offered  her  services  to  the  appellants  she  was  qualified 
to  teach,  under  the  laws  of  this  state,  for  the  full  nine 
months  contracted  for.  Having  failed  to  do  this,  she  was 
not  entitled  to  recover  on  the  alleged  contract. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  dismiss  this  action  at  the  cost  of  the  respon- 
dent ;  the  appellants  to  recover  their  costs  on  appeal. 

DuNBAK,  C.   J.,   and   Fullerton   and   Reavis,   J  J., 

concur. 
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W.  W.  Kimball  Company^  Appellant,  v.  H.  ?f.  Cock- 

RELL,  Respondent. 

CONTRACT     OF     GUARANTY — ^EXCLUSION     OF     EVIDENCE — ^HABMLBflS 
ERROR. 

^  In  an  action  upon  a  contract  of  guaranty  of  payment  given 
V)7  defendant  to  plaintiff,  upon  the  sale  of  a  piano  to  a  third 
person,  the  rejection  of  a  general  contract  showing  that  de- 
fendant had  agreed  to  guaranty  the  payment  of  the  price  of  all 
pianos  shipped  by  plaintiff  to  him  for  sale  is  harmless  error, 
when  the  particular  contract  of  guaranty  in  suit  has  been  ad- 
mitted in  eyidence. 

SAME — CONSIDERATION — QT7E8TION  FOR  JURY. 

The  action  of  the  court  in  taking  a  case  from  the  Jury  on 
the  ground  that  no  consideration  had  been  proven  for  the  guar- 
anty of  payment  given  by  defendant  upon  a  sale  of  a  piano  for 
plaintiff,  was  error,  when  the  evidence  showed  that  the  piano  had 
been  "invoiceo"  to  defendant  and  that  plaintiff  had  credited  de- 
fendant's unpaid  account  upon  the  receipt  of  the  guaranty  in 
suit. 

BAKE — ^BURDEN  OF  PROOF. 

In  an  action  upon  an  absolute  guaranty  of  payment  of  a  con- 
tract for  the  sale  of  a  piano,  which  had  been  assigned  by  de- 
fendant to  plaintiff,  the  action  of  the  court  was  erroneous  in 
taking  the  case  from  the  jury  for  failure  of  plaintiff  to  show 
affirmatively  what  disposition  had  been  made  of  certain  notes 
referred  to  in  the  contract,  when  there  was  neither  pleading  nor 
proof  that  such  notes  had  ever  been  in  plaintiff's  possession. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leaxder  H.  Pratiier,  Judge.    Reversed. 

Jerry  E.  Bronaxigh,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  is  an  action  on  a  guaranty.  The 
plaintiff,  in  its  complaint,  alleges  that  on  or  about  Novem- 

34—23  WA8n. 
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ber  3,.  1893,  one  T.  C.  Griffitts  executed  and  delivered  to 
defendant  (respondent  here)  a  certain  contract  in  writing, 
wherein  and  whereby  said  GriflStts  promised  to  pay  the 
defendant  the  sum  of  four  hundred  dollars,  in  certain  in- 
stallments payable  at  certain  times,  with  interest  thereon 
from  maturity  at  the  rate  of  ten  per  cent,  per  annum; 
that  for  value  received  the  defendant,  H.  N.  Cockrell, 
doing  business  as  H.  N.  Cockrell  &  Co.,  assigned  said  con* 
tract  to  the  plaintiff  (appellant),  and  by  indorsement  on 
the  back  of  said  contract  in  writing  guaranteed  the  pay- 
ment of  the  obligations  therein  set  out  when  due,  with 
interest,  waiving  notice  of  non-payment,  demand,   and 
protest,  and  suit  against^  the  signer.    It  is  further  alleged 
that  only  a  certain  designated  part  of  said  sum  so  prom- 
ised in  said  contract  was  paid,  and  plaintiff  demands  judg- 
ment against  said  Cockrell,  by  reason  of  said  guaranty, 
for  the  sum  alleged  to  be  due  and  unpaid.    The  defendant, 
in  his  answer,  denies  the  execution  of  the  contxact  by 
Griffitts,  its  indorsement  by  himself,  and  that  there  is  any- 
thing due  thereon ;  and  by  way  of  first  affirmative  defense 
alleges  that  the  guaranty  mentioned  in  the  complaint  was 
and  is  wholly  without  consideration,  illegal,  and  void. 
And  for  a  further  affirmative  defense  the  defendant  sets 
forth  a  copy  of  the  contract  mentioned  in  the  complaint, 
and  alleges,  in  effect,  that  the  plaintiff  herein  sued  the 
said  T.  C.  Griffitts  upon  said  contract  and  attempted  to 
foreclose  the  same  upon  his  piano  therein  mentioned,  and 
such  proceedings  were  had  that  final  judgment  was  ren- 
dered in  the  superior  court  in  favor  of  said  Griffitts  and 
against  said  plaintiff,  and  that  said  judgment  was  nef^er 
appealed  from  by  said  plaintiff  and  remained  in  full  force 
and  effect,  and  all  of  the  questions  involved  in  said  obliga- 
tion and  contract  were  finally  determined  and  adjudged 
in  favor  of  the  said  Griffitts  and  against  said  defendant* 
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The  plaintifi,  in  its  reply,  denies  each  and  every  allega- 
tion of  the  defendant's  first  affirmative  defense,  and  al- 
leges affirmatively  that  plaintiff  took  said  guaranty  from 
the  defendant  in  payment  of  the  purchase  price  of  the 
piano  described  in  the  contract  in  defendant's  answer, 
which  piano  was  sold  by  plaintiff  to  defendant;  and  for  a 
further  reply  the  plaintiff  denies  generally  the  allegations 
of  the  second  paragraph  of  defendant's  second  affirmative 
defense.  This  latter  denial  controverts  only  that  part  of 
defendant's  second  affirmative  defense  which  relates  to  the 
alleged  suit  by  plaintiff  against  Griffitts.  Upon  the  issues 
raised  by  the  pleadings,  the  cause  proceeded  to  trial ;  and 
at  the  close  of  the  plaintiff's  evidence  the  defendant,  pur- 
suant to  §  4994  of  Ballinger's  Code,  challenged  the  suffi- 
ciency of  the  evidence,  which  challenge  the  court  sus- 
tained, and  thereupon  discharged  the  jury.  A  motion  for 
a  new  trial  was  denied,  and  the  court,  over  the  objection 
of  plaintiff,  entered  judgment  that  the  plaintiff  take  noth- 
ing by  said  suit  and  that  defendant  do  have  and  recover 
from  plaintiff  his  costs,  taxed  at  $23.  From  this  judg- 
ment the  plaintiff  has  appealed. 

We  have  not  had  the  benefit  of  an  argument  on  behalf  of 
the  respondent,  as  he  has  filed  no  brief  in  this  court.    Upon 
the  trial  the  appellant  offered  in  evidence  the  deposition 
of  one  Charles  C.  Dunbar,  taken  by  a  notary  public  in 
the  city  of  Chicago,  in  pursuance  of  a  commission  granted 
hy  the  superior  court  in  and  for  Spokane  county.     This 
<leposition  was  taken  upon  written    interrogatories    at- 
tached to  the  commission.     Error  is  assigned  on  the  re- 
f  Tisal  of  the  court  to  admit  interrogatories  numbered  4, 
5,    6  and  7,  and  the  answers  thereto,  in  evidence.     Inter- 
rogatories numbered  1,  2  and  3,  and  the  answers  given  by 
tho  witness,  were  admitted  in  evidence,  and  in  response  to 
-tho    questions  therein  propounded  to  the  witness  he  tes- 
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tified  that  he  resided  in  Chicago  and  was  bookkeeper  for 
W.  W.  Kimball  Co.,  and  had  been  in  their  employ  sixteen 
years  and  had  general  charge  of  their  accoimts  and  con- 
tracts; that  on  or  about  November  3,  1893,  W.  W.  Kim- 
ball Co.  had  a  contract  with  the  defendant  for  the  wile 
of  said  W.  W.  Kimball  Co.'s  merchandise  in  Spokane,  and 
that  said  contract  was  in  writing.  The  appellant  then 
offered  interrogatory  No.  4.  with  the  answer  thereto, 
which  were  as  follows:  "Int.  4.  If  written,  attach  said 
contract  to  your  deposition.  Answer.  I  have  done  so, 
marking  the  same  'Exhibit  B.' "  This  interrogatory  was 
objected  to  by  the  respondent  as  incompetent,  irrelevant, 
and  immaterial,  and  the  objection  was  sustained,  and  an 
exception  allowed.  The  same  objection  was  made  to  in- 
terrogatories No.  5,  6  and  7,  respectively,  and  sustained  by 
the  court.  It  appears  from  those  interrogatories  that 
appellant  sought  to  prove,  by  the  witness  to  whom  they 
were  propounded:  (1)  The  period  of  time  ov»  which 
the  contract  mentioned  in  the  answer  to  interrogatory  No. 
2  extended ;  (2)  That  under  the  terms  of  said  contract  said 
Kimball  Company  consigned  to  the  respondent  a  certain 
Hallett  &  Davis  piano,  style  31,  No.  37838 ;  and  (3)  that 
under  the  terms  of  said  contract  the  appellant  company 
received  from  the  respondent  the  guaranteed  contract  be- 
tween the  respondent  and  GriflStts,  which  was  admitted  in 
evidence.  Of  course,  it  was  necessary  for  the  appellant* 
in  order  to  maintain  its  action  against  the  respondent^  t^ 
prove  that  the  latter  had  guaranteed  the  payment  of  the 
money  agreed  to  be  paid  by  Griffitts  in  his  contract  with 
the  respondent.  And  the  object  which  appellant  had  in 
view,  if  we  understand  it,  in  offering  in  evidence  the 
contract  between  appellant  and  the  respondent,  which  wa^ 
attached  to  the  deposition  and  rejected  by  the  court,  was  t«> 
show  that,  at  the  time  of  the  alleged  guaranty,  there  wa^ 
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an  agreement  between  the  appellant  and  the  respondent 
whereby  the  appellant  agreed  to  ship  its  goods  to  the  re- 
spondent and  permit  him  to  sell  the  same  on  time,  when 
deemed  desirable,  taking  from  the  purchasers  written  con- 
tracts to  pay,  which  contracts  were  to  be  indorsed  by  the 
respondent  and  payment  of  the  same  guaranteed,  in  con- 
sideration of  respondent's  having  the  exclusive  right  to  sell 
appellant's  goods  (pianos)  in  Spokane,  and  at  a  higher 
price  than  that  paid  therefor.    The  fact  that  the  respond- 
ent had  agreed  with  the  appellant  to  sell  the  merchandise 
shipped  to  him  by  appellant  and  guarantee  the  payment 
of  all  contracts  taken  from  his  purchasers,  would,  if  estab- 
lished, have  tended,  to  some  extent  at  least,  to  prove  that 
the  respondent  guaranteed  the  particular  contract  in  ques- 
tion in  the  case  at  bar.     Proof  of  this  general  contract 
would  have  at  least  shown  a  probability  that  the  respond- 
ent acted  under  it  in  dealing  with  the  particular  contract 
alleged  to  have  been  guaranteed  by  him.     And,  if  this 
view  is  correct,  it  follows  that  the  agreement  offered  in 
evidence  should  not  have  been  rejected  on  the  ground  of 
irrelevancy,  whatever  other  objections  might  have  been 
xirged  against  it.    But,  be  that  as  it  may,  the  error  of  the 
court,  if  such  it  was,  in  rejecting  the  contract  and  the 
iiiterr<^tories  relating  thereto,  above  mentioned,  worked 
no  substantial  prejudice  to  the  appellant.     The  execution 
by    the  respondent  of  the  guaranty  sued  on  was  shown 
by  direct  evidence,  and  the  contract  between  Griffitts  and 
tho   respondent,  upon  the  back  of  which  the  assignment 
and  guaranty  were  written,  was  admitted  in  evidence.    In 
f  ax5t,  it  was  set  forth  in  respondent's  answer,  and  its  exe- 
cution was  thereby  admitted. 

According  to  the  certified  statement  of  facts,  the  learned 
trial  court  took  the  case  from  the  jury,  for  the  alleged 
j-eaaons:     (1)  That  no  consideration  had  been  shown  for 
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the  alleged  guaranty;  and  (2)  that  it  was  incumbent  upon 
the  plaintiff  (appellant),  in  order  to  make  out  a  case, 
to  show  what  disposition  had  been  made  of  the  notes 
referred  to  in  the  contract,  payment  of  which  the  defend- 
ant (respondent)  is  alleged  to  have  guaranteed.  As  to  the 
first  proposition,  we  are  clearly  of  the  opinion  that  ihere 
was  sufficient  evidence  of  consideration  to  require  the  sub- 
mission of  the  question  to  the  jury.  The  witness  Dunbar 
positively  testified  that  the  consideration  for  the  guar- 
anty on  the  contract  marked  "Exhibit  A"  (the  contract 
admitted  in  evidence)  was  a  credit  given  by  the  Kimball 
Company  upon  the  respondent's  unpaid  account,  giving 
the  amount  of  the  same,  and  stating  that  the  piano  de- 
scribed in  interrogatory  No.  5  (which  is  the  piano  men- 
tioned in  the  guaranteed  contract)  was  "invoiced"  to  the 
respondent  on  April  11,  1891;  and  the  respondent,  by 
challenging  the  legal  sufficiency  of  this  evidence,  neces- 
sarily admitted  it  to  be  true.  The  conclusion  of  the 
learned  trial  court  that  it  was  incumbent  upon  the  appel- 
lant, in  order  to  make  out  a  case,  to  show  what  dispositioB 
had  been  made  of  the  notes  mentioned  in  the  contract 
alleged  to  have  been  guaranteed,  was,  in  our  judgment, 
also  erroneous.  In  the  first  place,  there  is  no  evidence 
in  the  record  that  any  such  notes  were  ever  in  the  posses- 
sion of  the  appellant;  and,  in  the  second  place,  the  guar- 
anty was  absolute  in  terms  and  imposed  no  such  obliga- 
tion upon  the  appellant  as  that  indicated  by  the  oouit. 
The  respondent,  according  to  the  evidence,  not  only  guar- 
anteed the  payment  of  the  contract  assigned  to  the  appel- 
lant, but  expressly  waived  "notice  of  non-payment>,  de- 
mand, and  protest,  and  suit  against  the  signer." 

For  the  reasons  indicated,  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

DuNBAE^  C.  J.,  and  Rbavis,  J.,  concur. 
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Louis  C.  Shell  et  al..  Appellants,  v.  John  Poulson, 

Respondent. 

HIGHWAYS — ^ESTABLISHMENT  BY  LEGAL  FBOCEEDINGS — SUFFICIENCY 
OF  PETITION. 

County  commissioners  cannot  acquire  jurisdiction  for  the 
establishment  of  a  road,  upon  a  petition  which  Is  not  sufficiently 
definite  to  apprise  a  surveyor  of  the  location  of  the  proposed 
road,  nor  give  notice  to  the  land  owner  of  the  attempt  to  sub- 
ject his  land  to  a  public  easement. 

SAME — ^DEDICATION. 

The  fact  that  the  owner  of  land  permitted  without  objection 
Its  use  as  a  highway  by  those  having  occasion  to  so  use  it  would 
not  show  a  dedication,  in  the  absence  of  an  Intention  to  dedicate 
the  land  to  public  use. 

SAME — ^PBESCBIPTION — ^INTEBBUPTION  BY  LAND  OWNEB. 

Where  the  owner  of  land  erects  and  closes  gates,  though  not 
keeping  them  locked,  across  a  road  through  his  premises  used  by 
the  public,  before  the  acquisition  of  a  prescriptive  right  by  the 
public  to  such  road,  such  act  is  an  assertion  by  the  owner  that 
its  uninterrupted  use  as  a  highway  is  denied  to  the  public,  and 
such  interruption  in  its  general,  continuous,  adverse  and  ex- 
clusive use  by  the  public  destroys  any  prescriptive  rights  that 
may  have  begun  to  accrue. 

8AICE — ^LEGAL    PBOCEEDINGS    AS    BASIS    OF    PBSSCBIPTIVE    BIGHT — 
DEVIATION. 

A  prescriptive  right  to  a  public  road  cannot  be  founded  on 
an  attempt  to  establish  the  road  by  legal  proceedings,  when  the 
road  as  surveyed  for  that  purpose  runs  from  260  to  400  feet 
distant  from  the  traveled  road. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
— ^Hon.  Thomas  H.  Brents,  Judge.     Eeversed. 

T.  P.  &  C  C  Oose,  for  appellants. 
Pedigo  &  Cain,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  brought  by  the  appel- 
lants to  enjoin  the  threatened  tearing  down  of  the  fence 
surrounding  a  certain  tract  of  land  in  Walla  Walla 
county.  The  respondent  was  the  supervisor  of  the  road 
district  embracing  the  land  in  question^  and  admitted 
the  threatened  removal  of  the  fence,  but  justified  it  on 
the  ground  that  the  said  fence  obstructed  the  public  high- 
way.   Judgment  was  rendered  in  favor  of  the  defendant. 

Two  pleas  were  interposed  by  the  respondent:  (1) 
That  the  road  was  regularly  established  by  the  board 
of  county  commissioners  of  Walla  Walla  county;  and  (2) 
that  the  said  way  was  a  public  highway  by  prescription. 
The  judge  who  tried  the  case  found  that  it  was  a  highway 
by  prescription  and  dismissed  the  cause  at  plaintiffs'  cost. 

A  reading  of  the  petition  asking  for  the  establishment 
of  this  alleged  road  by  the  county  commissioners  is  suffi- 
cient to  dispose  of  the  first  contention  of  the  respondent. 
The  description  is  as  follows: 

"Commencing  at  or  near  the  top  of  the  Hardman  Hill 
on  the  lower  Waitsburg  road,  at  or  near  the  south  line  of 
section  eighteen  (18),  township  nine  (9)  north,  range- 
thirty-seven  (37)  east,  W.  M*.,  and  running  northerly,  and 
as  near  as  practicable,  along  the  old  Hardman  road,  down 
the  lane,  as  near  as  practicable  to  said  line,  thence  in  a 
northeasterly  direction,  on  the  nearest  and  best  ground- 
to  the  north  boundarv  of  Walla  Walla  countv,  where  the 
old  Hardman  road  strikes  the  same." 

Without  noticing  any  subsequent  alleged  errors,  the 
petition  is  too  indefinite  to  give  the  court  jurisdiction,  or 
to  give  notice  to  the  land  owner  of  any  attempt  on  the  part 
of  the  county  to  subject  his  land  to  a  public  easement. 
While  courts  are  inclined  to  construe  liberally  the  acts  of 
county  commissioners  in  laying  out  and  establishing  hig'h- 
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ways,  yet  the  description  in  a  petition  must  be  sufficiently 
definite  so  that  a  surveyor  can  at  least  ascertain  from  the 
petition  the  location  of  the  road.  In  this  case  this  could 
not  be  done, 

A  more  troublesome  question  is  whether  or  not  this 
alleged  highway  was  dedicated  by  the  owner  to  the  use 
of  the  public,  or  whether  the  public  has  obtained  a  right 
of  way  by  prescription.  The  principal  evidence  of  dedi- 
cation is  the  actual  use  of  the  land  as  a  highway  by  those 
who  have  occasion  to  use  it  without  objection  by  the  owner. 
Dedication  must  originate  in  the  voluntary  donation  of  the 
owner  of  the  soil,  and  the  intention  of  the  owner  to  dedi- 
cate must  be  clear,  manifest,  and  unequivocal.  Ely  v. 
Parsons,  55  Conn.  83  (10  AtL  499);  RUey  v.  Hammel, 
38  Conn.  574.  The  dedication  need  not  be  in  writing,  but 
may  originate  by  any  act  or  declaration  of  the  owner  which 
manifests  an  intention  to  devote  the  property  to  such 
public  use.  Being  a  voluntary  donation,  it  will  not  be 
presumed  without  the  clearest  intention  to  this  end.  Steele 
V.  Sullivan,  70  Ala.  589. 

From  an  investigation  of  the  whole  record,  although 
the  testimony  is  somewhat  conflicting,  we  are  convinced 
that  there  was  no  dedication  by  any  special  act  of  the 
owner.  So  that  the  only  question  is,  did  a  right  by  pre- 
scription attach  over  this  way  ? 

The  foundation  of  a  right  by  prescription  is  uninter- 
rixpted  enjoyment,  which  presupposes  a  previous  grant  by 
the  owner.  It  is  contended  by  the  respondent  that  no 
inflexible  rule  of  law  governs  the  question  of  prescription 
OT  dedication,  but  that  it  is  a  question  of  fact  to  be  de- 
duced from  circumstances  offered  in  evidence.  This 
proposition  cannot  be  gainsaid,  but,  in  our  opinion,  it  is 
rxot  deducible,  from  the  circumstances  offered  in  evi- 
cl^nce  in  this  case,  that  there  was  any  intention  on  the  part 
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of  the  owner  to  dedicate  the  land  over  which  this  alleged 
road  runs,  or  that  there  was  such  an  uninterrupted  ac- 
quiescence in  the  use  of  it  by  the  public  as  would  establish 
a  prescriptive  right  We  have  examined  all  the  author- 
ities cited  by  the  respondent,  but  do  not  think  they  are 
applicable  to  this  case.  Dillon  on  Municipal  Corporations 
(4tli  ed.),  §  638,  simply  announces  the  rule  that,  where 
the  question  is  as  to  an  intent  on  the  part  of  the  owner 
to  dedicate,  user  by  the  public  for  a  period  less  than  that 
limiting  real  actions  is  important  as  evidence  of  such  in- 
tention, and  as  one  of  the  facts  from  which  it  may  be  in- 
ferred.    Section  637  announces  the  rule  as  follows: 

"Such  intent  will  be  presumed  against  the  owner  where 
it  appears  that  the  easement  in  the  street  or  property  has 
been  used  and  enjoyed  by  the  public  for  a  period  corre- 
sponding with  the  statutory  limitation  of  real  actions.  But 
where  there  is  no  other  evidence  against  the  owner  to 
support  the  dedication  but  the  mere  fact  of  such  user,  so 
that  the  right  claimed  by  the  public  is  purely  prescriptive, 
it  is  essential  to  maintain  it,  that  the  user  or  enjoyment 
should  be  adverse,  that  it  is  with  claim  of  right,  and  unin- 
terrupted and  exclusive  for  the  requisite  length  of 
time;     *     *     *." 

Holdane  v.  Trustees,  23  Barb.  103,  would  be  in  point 
if  it  were  shown  in  this  case  that  there  had  been  an  un- 
equivocal dedication.  But  the  decision  in  that  case  is 
based  upon  the  announcement  of  this  proposition.  Morse 
V.  Zeize,  34  Minn.  35  (24  N.  W.  287),  simply  announces 
the  general  rule  that  what  particular  conduct  on  the  part 
of  the  land  owner  will  make  out  a  dedication  is  a  .con- 
clusion of  fact  to  be  drawn  from  all  the  circumstances  of 
the  case.  There  are  no  circumstances  set  forth  in  that 
case  that  shed  any  light  on  the  case  at  bar.  Shellhouse  v. 
State,  110  Ind.  509  (11  N.  E.  464),  seems  to  be  almost 
parallel  with  the  case  at  bar.     There  it  was  held  that. 


SHELL  ▼.  P0UL80N.  639 

Dec.  1900.]         Opinion  of  the  Goori — Dumbab.  G.  J. 

before  a  highway  coTild  be  established  by  prescription,  the 
general  public,  under  a  clain\  of  right,  and  not  by  mere 
permission  of  the  owner,  must  have  used  some  defined 
way,  without  interruption  or  substantial  change,  for 
twenty  years  or  more;  that  a  gate  erected  across  the  way 
and  maintained  for,  and  kept  closed  at  certain  stated  times 
during  a  period  of  four  years  by  the  owner,  evincing  an 
intention  to  exclude  the  public  from  the  uninterrupted  use 
thereof,  destroys  any  prescriptive  right  not  already  fully 
accrued.  It  is  true  that  in  the  case  at  bar  the  gates  which 
were  erected  across  the  alleged  highway  were  not  kept 
locked  during  the  nights,  but  the  erection  and  closing  of 
the  gates  was  an  assertion  on  the  part  of  the  owner  of  the 
land  that  the  uninterrupted  use  of  the  highway  was  denied 
to  the  public,  and  that  their  travel  along  it  was  simply  by 
his  sufferance.  The  use  of  the  road  as  a  highway  was  in 
this  degree  interrupted  and  denied,  and,  as  was  said  by 
the  court  in  the  case  just  above  cited : 

"When  the  use  is  interrupted,  prescription  is  anni- 
hilated, and  must  begin  again.  *  *  *  ^  highway, 
from  its  very  nature,  must  be  open  to  the  public  for  use 
day  and  night,  and  any  unambiguous  act  by  the  owner, 
such  as  erecting  gates  or, bars  over  the  highway,  which 
evinces  his  intention  to  exclude  the  public  from  the  un- 
interrupted use  of  the  highway,  destroys  the  prescriptive 
right,  unless  it  had  fully  matured  before  it  was  inter- 
rupted.    Jones  V.  Davis,  35  Wis.  376.^^ 

To  establish  a  hfghway  by  prescription  there  must  be 
an  actual  public  use,  general,  uninterrupted,  and  con- 
tinuous, for  ten  years,  under  claim  of  right.  State  v. 
Green,  41  Iowa,  693. 

In  Gobum  v.  San  Maieo  County,  75  Fed.  520,  it  was 
held  that,  to  acquire  a  public  right  by  prescription,  the 
use  by  the  public  must  be  adverse,  continuous,  and  ex- 
clusive; that  a  mere  tacit  permission  or  license  by  the 
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land  owner  will  not  sufBce.  In  that  case  the  land  owner, 
for  a  long  period  of  years,,  permitted  the  residents  of  a 
neighboring  village,  and  visitors  thereto,  to  pass  through 
his  gate,  and  over  his  land,  to  an  attractive  beach  on  the 
sea  shore.  It  was  held  that  no  prescriptive  right  to  a 
public  road  through  his  land  was  created  by  such  acts.  In 
Harper  v.  State,  109  Ala.  66  (19  South.  901),  it  was 
held  that  the  use  of  a  private  way  by  the  public  for  twenty 
years  would  not  make  it  a  public  highway  unless  such 
use  was  adverse  to  the  owner  of  the  soil,  not  merely  per- 
missive, and  continued  uninterruptedly  for  the  prescribed 
period;  that  the  closing  of  a  private  way  at  night,  the 
erection  of  gates  and  bars,  or  any  unambiguous  act  by 
the  owner,  which  evinces  his  intention  to  exclude  the 
public,  destroys  any  prescriptive  right  to  its  use  which 
might  be  begun  in  favor  of  the  public  And  such,  we 
think,  is  the  voice  of  authority  generally,  that,  before  an 
easement  can  be  implanted  upon  land,  the  property  of  a 
citizen,  where  such  right  rests  upon  a  prescription,  tlie 
user  by  the  public  must  have  been  uninterrupted,  imquali- 
fied,  and  adverse  to  the  rights  of  the  owner  of  the  soil.  Of 
course,  the  question  of  the  length  of  time,  which  in  some 
states  is  said  to  be  ten  years  and  some  twenty,  is  not  in 
point  in  this  state,  where  the  statute  prescribes  that : 

"All  public  roads  and  highways  in  this  state  that  have 
been  used  as  such  for  a  period  of  not  less  than  seven  years, 
and  are  now  so  used,  where  the  sam^  have  been  worked 
and  kept  up  at  the  expense  of  the  public,  are  hereby  de- 
clared to  be  lawful  roads  and  highways  within  the  mean- 
ing and  intent  of  the  laws  now  existing  governing  public 
roads  and  highways  in  this  state."    Bal.  Code,  §  3846. 

This  statute,  however,  is  not  available  to  the  respond- 
ent, for  the  testimony  does  not  show  either  that  there 
was  seven  years  of  uninterrupted  user,  or  that  the  road 
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had  been  kept  up  at  the  public  expense  that  length  of 
time.  In  fact,  the  testimony  in  relation  to  the  expense 
that  the  public  had  been  to  in  the  maintenance  of  the 
road  shows  that  the  expenditure  was  so  meager  that  it 
is  scarcely  worthy  of  consideration.  Neither  can  the 
theory  of  prescriptive  right  be  aided  by  the  fact  that 
there  had  been  an  attempt  to  establish  the  road  by  legal 
proceedings  befoire  the  coimty  commissioners,  for  tHe  tes- 
timony in  this  case  conclusively  shows  that  the  road  as 
surveyed  does  not  touch  the  traveled  road,  but  that  it  is 
from  250  to  400  feet  distant  from  it 

We  are  not  unmindful  of  what  was  said  by  this  court 
in  State  v.  Horlacher,  16  Wash.  325  (47  Pac.  748),  that 
the  character  of  a  road  as  a  public  highway  established  by 
prescription  is  not  affected  by  immaterial  changes  and 
alterations  in  the  travel  over  it  by  the  public.  That  is 
the  universal  rule,  but  such  deviation  as  is  shown  by  the 
record  in  this  case  cannot  be  said  to  be  slight  or  imma- 
terial. 

We  also  reaffirm  the  doctrine  announced  in  Smith  v. 
Mitchell  21  Wash.  536  (58  Pac.  667,  76  Am.  St.  Rep. 
858),  and  fully  appreciate  the  sentiment  that  the  validity 
of  public  highways  should  be  recognized  by  the  courts 
-whenever  the  law  has  been  substantially  complied  with 
in  the  establishment  of  the  same  by  the  proper  tribunal, 
or  whenever  the  public  has  been  in  the  unquestioned,  ad- 
verse, and  uninterrupted  use  of  the  same  for  the  necessary 
period  of  time,  but  the  testimony  in  this  case  does  not, 
it  seems  to  us,  establish  either  proposition. 

The  judgment  is  reversed. 

Anders,  Reavis,  and  Fullertox,  J  J.,  concur. 
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[No.  8682.     Decided  December  14,  1900.] 

II.  F.  Grant,  Respondent,  v.  0.  A,  Cole,  as  Sheriff,  et  al.. 

Appellants. 

INJUNCTION — ^WHEN      LESS — ^RESTBAINING    WBONOFUL   LEVY. 

Injunction  will  lie  to  restrain  proceedings  under  an  ezecntian 
improvidently  issued,  or  wrongfully  levied,  when  that  affords  a 
more  complete  and  speedy  remedy  th'Sn  that  afforded  by  an  ac* 
tion  at  law. 

JT7BOMENT      OF      JUSTICE      OF      PEACE — TBAN8CBIPT      IN      8UPIERIOB 
COURT — ^EXECUTION. 

An  execution  against  personal  property  may  be  issued  out  of 
the  superior  court,  upon  a  Judgment  rendered  before  a  justice  of 
the  peace,  when  certified  to,  and  filed  with,  the  clerk  of  the  super- 
ior court,  since,  under  the  provisions  of  Bal.  Code,  §  5136,  it  is 
declared  that  "upon  such  filing  said  judgment  shall  become  to 
all  intents  and  purposes  a  Judgment  of  said  superior  court,"  and 
§  5192,  Id.,  declares  that  execution  may  issue  on  any  Judgment 
given  or  entered  in  any  court  of  record. 

SAME — CONSTITUTIONAL  LAW — TITLE  OF  ACT. 

A  provision  in  an  act  on  the  subject  of  filing  transcripts  in 
the  superior  court  of  judgments  rendered  in  the  courts  of  Jus- 
tices of  the  peace,  is  not  without  the  title  of  an  act  "Relating  to 
liens  of  judgments  on  real  estate,"  when  the  act  refers  to  the 
official  code  and  legislates  upon  the  same  subject  matter  therein 
contained  in  relation  to  Judgments  in  courts  of  record. 

Appeal  from  Superior  Court,  Spokane  County — ^Hon. 
William  E.  Richardson,  Judge.    Reversed. 

BiLch  &  Graven,  for  appellants. 
Harris  Baldwin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — In  June,  1894,  appellant  (defendant) 
Jordan  recovered  judgment  before  a  justice  of  the  peace, 
against  respondent  (plaintiff)  in  the  sum  of  $76.46.  In 
April,  1899,  a  certified  transcript  thereof  was  filed  in  the 
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office  of  the  derk  of  the  superior  court  Appellant  there- 
after had  such  judgment  revived  in  the  superior  court. 
Upon  the  revived  judgment  execution  was  issued  in 
October,  1899,  and  under  such  execution  the  sheriff  levied 
upon  certain  personal  property  belonging  to  respondent. 
[Respondent  thereafter  brought  this  suit  to  restrain  the 
sheriff  and  Jordan  from  proceeding  further  under  the 
execution,  and  prayed  that  the  judgment  and  the  revival 
thereof  in  the  superior  court  be  adjudged  void.  The  com- 
plaint alleged  irregularities  in  the  filing  of  the  certified 
transcript  of  the  judgment  in  the  superior  court,  and  also 
that  the  judgment  against  him  in  the  justice's  court  was 
obtained  without  notice  to  plaintiff;  further,  that  the 
personal  property  levied  upon  by  the  sheriff  was  the  prop- 
erty of  the  community  consisting  of  plaintiff  and  his  wife, 
and  that  the  debt  upon  which  the  judgment  was  founded 
was  the  separate  debt  of  plaintiff.  It  was  also  alleged  that 
plaintiff  was  a  farmer,  and  had  duly  listed  all  his  property 
for  the  information  of  the  sheriff,  and  claimed  the  property 
levied  upon  was  exempt  from  execution.  The  material 
allegations  of  the  complaint  were  put  in  issue  by  the  an- 
swer. The  record  brought  here  consists  of  the  pleadings, 
findings  of  fact,  and  conclusions  of  law  and  decree.  The 
findings  of  fact  recite  that  there  was  documentary  evi- 
dence offered  and  admitted  on  the  part  of  the  plaintiff; 
that  no  evidence  was  offered  by  defendants.  The  court 
found  that  the  judgment  in  the  justice's  court  was  a  valid 
one;  that  a  duly  certified  transcript  thereof  was  filed  with 
the  clerk  of  the  superior  court;  that  the  judgment  was 
afterwards  duly  revived,  and  the  lien  thereon  continued; 
that  execution  was  issued  upon  the  judgment  from  the 
superior  court  and  certain  personal  property  levied  upon 
by  the  sheriff  thereunder.  Upon  the  facts  thus  stated, 
the  superior  court  found,  as  conclusions  of  law,  that  that 


544  GRANT  V.  OOLE. 


Opinion  of  the  Court  —  Bxatib,  J.  [23  Wash. 

court  had  no  jurisdiction  to  grant  an  execution  upon  the 
judgment  against  personal  property,  and  that  the  exe- 
cution was  void  to  the  extent  that  it  warranted  the  sheriff 
in  levying  upon  the  personal  property  of  the  plaintiff; 
and  the  decree  restrained  the  sheriff  from  levying  upon 
the  personal  property. 

1.  Appellants  maintain  that  injunctive  relief  cannot 
be  obtained  in  this  suit ;  that  respondent  did  not  seek  the 
proper  remedy ;  that  he  should  have  instituted  an  action  at 
law,  or  by  motion  to  quash  the  execution.  There  is  no 
doubt  but  that  execution  irregularly  or  improvidently 
issued,  or  issued  upon  a  void  judgment,  may  be  reached  by 
motion  to  quash  made  in  the  court  where  issued.  8  Enc. 
Pl.  &  Pr.  459,  and  authorities  cited.  And  for  a  wrong- 
ful levy  doubtless  replevin  or  conversion  will  lie.  But 
upon  the  issues  raised  in  the  pleadings  here,  the  more 
adequate  and  speedy  remedy  has  been  pursued.  This 
court  has  followed  a  liberal  rule  in  determining  upon 
their  merits  suits  of  this  character.  In  Powell  v.  Ptigh, 
13  Wash.  577  (43  Pac.  879),  a  suit  by  husband  and  wife 
to  enjoin  a  levy  upon  community  personal  property  was 
determined  upon  its  merits.  In  Phelan  v.  Smithy  22 
Wash.  397  (61  Pac.  31),  an  equitable  action  was  heard  to 
enjoin  the  treasurer  of  Spokane  county  from  selling  pei^ 
sonal  property  for  the  satisfaction  of  personal  property 
taxes  levied  thereon.  It  was  said  in  that  case,  referrHog  to 
the  remedy : 

"Passing  some  minor  technical  objections  to  the  form 
of  the  complaint,  *  *  *  the  appellant's  first  conten- 
tion is  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  for  the  reason  that  equity  will 
not  interfere  in  such  case  by  injunction,  but  will  leave 
the  party  to  his  rights,  if  he  have  any,  under  the  law. 
Without  going  into  an  analysis  of  the  cases  on  this  propo- 
sition, we  think,  under  modem  authority,  the  fact«  stated 
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in  the  complaint  bring  it  within  equitable  jurisdiction. 
Incompleteness  and  inadequacy  of  the  legal  remedy  are 
what  determine  the  right  to  the  equitable  remedy  of  in- 
junction, and  we  do  not  think,  conceding  the  allegation 
of  the  complaint  to  be  true,  that  respondent  could  obtain 
complete  and  adequate  relief  by  law.  Nor  would  any  good 
purpose  be  subserved  by  allowing  this  property  to  be  wrest- 
ed from  the  possession  of  the  respondent,  and  relegating 
him  to  an  action  for  damages.  *  *  *  This  point  was . 
also  raised  by  the  county  in  its  brief  in  Mills  v.  Thurston 
County,  16  Wash.  378  (47  Pac.  759),  and,  while  not 
noticed  in  the  opinion,  this  court  tacitly  acknowledged 
the  jurisdiction  by  deciding  the  case  upon  the  merits." 

Equitable  relief  was  granted  against  the  collection  of  a 
tax  in  the  case  of  Ridpath  v.  Spokane  County,  ante,  p.  436. 
Some  of  the  issues  stated  in  the  complaint  in  this  cause 
seem  to  be  appropriately  referred  to  equity. 

2.     The  superior  court  did  not  find  upon  all  the  issues 
presented  in  the  pleadings.     The  findings  go  no  further 
tlian  the  validity  of  the  judgment  in  the  justice's  court 
and  its  proper  certification  to  the  superior  court,  and  the 
conclusions  of  law  were  confined  to  these  facts.      The 
court  concluded  that  the  judgment  of  the  justice  of  the 
peace,  when  certified  and  filed  with  the  clerk  of  the  supe- 
rior court,  aflFected  only  real  estate;  that  the  purpose  of 
the  statute  was  to  effect  a  lien  upon  the  realty  of  the  de- 
fendant^ and  that  execution  could  not  issue  upon  the  judg- 
ment against  personal  property.    The  transcript  from  the 
justice's  court  was  certified  and  filed  in  accordance  with 
§    6136,  Bal.  Code.     It  will  be  observed  that  the  statute 
declares  that  "upon  such  filing  said  judgment  shall  be- 
come to  all  intents  and  purposes  a  judgment  of  said  supe- 
rior court  of  said  county."    Sections  5137  and  5139  direct 
the  record  of  the  proper  entries  in  the  superior  court,  and 
§     5140  directs  where  the  entry  of  satisfaction  of  such 
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judgment  shall  be  made.    Section  5192  declares  that  exe- 
cution may  issue  on  any  judgment  given  or  entered  in 
any  court  of  record.     It  is  not  disclosed  in  the  record 
whether  execution  had  issued  from  the  justice's  court 
upon  the  judgment  entered  there^  so  there  is  presented  no 
question  of  that  nature,  as  argued  by  oounsel.    The  above 
sections  of  Ballinger  are  taken  from  the  statute  of  1893 
(Laws  1893,  p.  65).     In  the  act  of  1893  there  is  an  ex- 
press repeal  of  §  465,  2  Hill's  Code.     The  section  in 
Hill's  Code  provided  that  any  party  having  a  judgment 
upon  a  justice's  docket,  upon  which  an  execution  has 
been  returned  unsatisfied  and  no  property  found,  might 
have  a  transcript  of  such  judgment  and  return  filed  in  the 
superior  court     Considering  the  later  statute  together 
with  the  repeal  of  §  455,  supra,  there  is  some  implication 
that  the  requirement  of  first  issuing  an  execution  from 
the  justice's  court  was  intentionally  omitted.     The  objec- 
tion of  counsel  for  respondent  that  the  title  to  the  law  of 
1893,  which  is,  "Relating  to  liens  of  judgments  on  real 
estate,"  is  too  narrow  to  include  the  subject  matter  of  the 
filing  of  the  transcript  provided  for  in  the  body  of  the 
act,  loses  much  force  when  it  is  considered  that  the  act  of 
1893  specially  refers  to  and  legislates  upon  the  same  sub- 
ject matter  and  repeals  §  455  and  other  sections  of  Hill's 
Code  relating  to  judgments  in  courts  of  record.     It  is 
noted  that  some  of  the  authorities  cited  by  counsel  for 
respondent  are  from  states  where  it  was  required  that  an 
execution  first  issue  from  the  justice's  court  and  be  re- 
turned unsatisfied,  before  the  transcript  could  be  filed  in 
the  superior  court    In  other  states,  instead  of  issuing  an 
execution  out  of  the  justice's  court  and  having  it  returned 
nulla  bona,  an  affidavit  is  required  that  the  judgment  has 
not  been  paid.     But  the  statute  of  1893  omits  such  re- 
quirements, and  declares  the  judgment  in  the  superior 
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court  when  the  transcript  is  filed.  We  are  satisfied  that, 
upon  the  proper  filing  of  the  certified  transcript  from  the 
justice's  court  and  its  entry  by  the  clerk  of  the  superior 
court,  under  the  plain  language  of  the  statute,  the  judg- 
ment of  the  justice's  court  then  becomes  to  all  intents  and 
purposee  the  judgment  of  the  superior  court,  and  execu- 
tion may  thereafter  issue  from  the  superior  court  as  in  the 
case  of  executions  upon  other  judgments.  It  would  seem 
apparent  that,  upon  the  filing  of  the  certified  copy  from 
the  justice  of  the  peace,  the  powers  of  the  justice's  court 
are  ended,  and  any  further  proceedings  in  the  cause  must 
be  taken  in  the  superior  court. 

These  considerations  are  conclusive  of  the  case,  and,  for 
the  error  determining  the  execution  void  and  the  want  of 
jurisdiction  of  the  court  to  issue  the  writ  against  personal 
property,  the  judgment  is  reversed  and  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

DuNBAB,  C.  J.,  and  Fitllerton  and  Andehs,  J  J., 
concur. 


[No.  8646.     Decided  December  14,  1900.] 

The  State  of  Washington,  Respondent,  v.  A.  E.  Levan,   [fas  2m 

Appellant, 

^A^SAULT  WITH  INTENT  TO  KILL-HaUFFICIENCY  OF  INFOBUATION. 

An  information  which  charges  that  defendant  "wilfully,  un- 
iBrvrtully,  purposely  and  feloniously,  and  of  his  deliberate  and 
premeditated  malice,  with  intent  to  kill  and  murder"  another, 
««  axi  assault  did  make  in  and  upon  the  person  of"  the  other,  "with 
a,  deadly  weapon,"  without  alleging  a  present  ability  to  carry 
Into  execution  the  attempt,  as  in  a  simple  assault,  sufficiently 
charges  the  crime  of  assault  with  Intent  to  commit  murder, 
since  i  6848  Bal.  Code,  provides  that  words  used  in  an  Informa- 
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tion  must  be  construed  according  to  their  legal  meaning,  when 
they  are  defined  by  law,  and  §  7055.  Id.,  defines  "assault"  as 
"an  attempt  in  a  rude,  insolent  and  angry  manner,  unlawfully 
to  touch,  strike,  beat  or  wound  another  person,  coupled  with  a 
present  ability  to  carry  such  attempt  into  execution." 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Oeanoe  Jacobs^  Judge.    Affirmed. 

Davis  &  OUmore,  for  appellant. 

James  F.  McElroy,  0.  Meade  Emory  and  WUliam  C. 
Keith,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — There  is  but  one  question  to  be  determined 
by  this  court :  Is  the  information  sufficient  ?  This  ques- 
tion was  raised  by  demurrer,  motion  for  new  trial,  motion 
to  arrest  judgment,  and  objection  to  judgment  and  sen- 
tence. The  information,  omitting  the  formal  parts,  read3 
as  follows: 

"He,  the  said  A.  E.  Levan,  in  the  county  of  King,  state 
of  Washington,  on  the  12th  day  of  November,  A.  D.  1899, 
wilfully,  unlawfully,  purposely,  and  feloniously,  and  of 
his  deliberate  and  premeditated  malice,  with  intent  to  kill 
and  murder  one  C.  W.  Waxlian,  an  assault  did  make  in 
and  upon  the  person  of  the  said  C.  W.  Waxhan  with  a 
deadly  weapon,  to-wit,  a  rifle  loaded  with  powder  and  ball, 
and  then  and  there  held  in  the  hand  of  the  said  A.  £. 
Levan,  and  which  he,  the  said  A.  E.  Levan,  aimed  at  the 
person  of  the  said  C.  W.  Waxhan,  and  fired  therefrom  a 
ball  at  the  person  of  the  said  C.  W.  Waxhan,  with  the 
intent  to  kill  and  murder  the  said  C.  W.  Waxhan,  no  con- 
siderable provocation  appearing  therefor.*' 

The  appellant  contends  that  the  information  does  not 
properly  charge  an  assault,  for  one  of  the  essential  ele- 
ments of  that  crime  is  "a  present  ability  to  cany  sucfc 
attempt  into  execution."     He  says  that  phrase,  being  a 
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part  of  the  statutory  definition  of  the  crime,  and  being  an 
essential  element  thereof,  must  be  proven,  and,  if  it  is 
necessary  to  prove  the  defendant's  present  ability  to  carry 
his  threat  into  execution,  it  is  then  necessary  to  all^e 
such  ability. 

The  rules  by  which  the  sufficiency  of  pleadings  in  crim- 
inal actions  shall  be  determined  are  those  prescribed  in  §§ 
6839  to  6861,  inclusive,  Bal.  Code.    See  §  6800,  Id. 

"Words  used  in  an  indictment  or  information  must  be 
construed  in  their  usual  acceptation,  in  common  language, 
except  words  and  phrases  defined  by  law,  which  are  to  be 
construed  according  to  thedr  legal  meaning."  §  6848, 
BaJ.  Code. 

"The  indictment  or  information  must  contain,  (1)  the 
title  of  the  action,  specifying  the  name  of  the  court  to 
which  the  indictment  or  information  is  presented,  and  the 
names  of  the  parties;  (2)  a  statement  of  the  acts  consti- 
tuting the  offense,  in  ordinary  and  concise  langiuige,  with- 
out repetition,  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.''  § 
6840,  Bal.  Code. 

"The  indictment  or  information  is  sufficient  if  it  can 

« 

be  understood  therefrom: 

"1.  That  it  is  entitled  in  a  court  having  authority  to 
receive; 

"2.  That  it  was  found  by  a  grand  jury  of  the  county 
in  which  the  court  was  held ; 

"3.  That  the  defendant  is  named,  or  if  his  name  can- 
not be  discovered,  that  he  is  described  by  a  fictitious  name, 
with  the  statement  that  his  real  name  is  to  the  jury  un- 
known; 

"4.  That  the  crime  was  committed  within  the  juris- 
diction of  the  court,  except  where,  aa  provided  by  law,  the 
act,  though  done  without  the  county  in  which  the  court 
is  held,  is  triable  therein ; 

**5.  That  the  crime  was  committed  at  some  time  previ- 
ous to  the  finding  of  the  indictment,  or  filing  of  the  in- 
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formation,  and  within  the  time  limited  by  law  for  the  com- 
mencement of  an  action  therefor ; 

"6.  That  the  act  or  omission  charged  as  the  crime  is 
clearly  and  distinctly  set  forth  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what  is 
intended ; 

"7.  That  the  act  or  omission  charged  as  the  crime  is 
stated  with  such  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  upon  a  conviction,  according 
to  the  right  of  the  case."    §  6850,  Bal.  Code. 

"An  assault  is  an  attempt  in  a  rude,  insolent  and  angry 
manner  unlawfully  to  touch,  strike,  beat  or  wound  an- 
other person,  coupled  with  a  present  ability  to  carry  such 
attempt  into  execution."    §  7055,  Bal.  Code. 

The  test  of  the  sufficiency  of  the  pleading  is  to  be  found 
in  the  sections  of  the  law  cited.  The  term  "assault"  has 
a  well-defined  legal  meaning,  and  when  used,  under  § 
G848,  Bal.  Code,  is  to  be  construed  according  to  that  mean- 
ing. The  statute  under  which  the  state  proceeded  in  the 
case  at  bar  is  found  at  §  7057,  BaL  Code,  and  is  as  fol- 
lows : 

"An  assault  with  intent  to  commit  murder,  rape,  the 
infamous  crime  against  nature,  mayhem,  robbery,  or  grand 
larceny  shall  subject  the  offender  to  imprisonment  in  the 
penitentiary  for  a  term  of  not  lees  than  one  year  nor  more 
than  fourteen  years." 

The  words  "an  assault  did  make,"  as  used  in  this  in- 
formation, are  equivalent  to  saying  that  Levan  did  at- 
tempt in  a  rude,  insolent,  and  angry  manner  nnlawftilly 
to  touch,  strike,  beat,  and  wound  Waxhan,  coupled  with  a 
present  ability  to  carry  such  attempt  into  execution,  for 
this  is  what  is  embraced  within  the  legal  meaning  of  the 
term  "assault,"  and  when  that  term  is  used  in  charging  a 
distinct,  substantive,  and  statutory  crime,  as  the  one 
charged  in  this  information,  it  enables  a  person  of  oosn- 
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mon  understanding  to  know  what  is  intended.  The  crime 
charged  in  this  information  is  a  distinct,  substantive,  and 
statutory  crime,  and  it  is  suflScient  if  the  offense  is  charged 
substantially  in  the  words  defining  it;  and  when  so 
charged,  and  the  term  "assault"  is  used  in  the  charging 
part,  the  accused  is  informed  that  he  will  have  to  defend 
himself  against  the  simple  assault,  as  well  as  the  greater 
one  of  an  assault  with  intent  to  murder.  The  lesser  of- 
fense is  necessarily  included  in  the  greater.  The  doing 
of  the  acts  charged,  under  the  authority  of  State  v.  AcMeSj 
8  Wash.  462  (36  Pac.  597),  would  have  constituted 
murder,  either  in  the  first  or  second  degree,  if  death  had 
resulted  therefrom.  From  this  it  would  seem  that  ability 
to  carry  such  attempt  into  execution  is  to  be  presumed 
from  the  use  of  the  tarm  "assault"  In  that  case  the  in- 
formation charged  that  the  accused  "did,"  etc.,  "unlaw- 
fully, purposely,  and  of  premeditated  malice,  and  with 
intent  to  murder,  assault,"  etc.    The  court  says : 

"He  might  have  been  convicted  upon  this  information 
of  an  assault  with  intent  to  comimit  murder,  or  of  simple 
assault,  or  of  assault  and  battery,  for  those  offenses  were 
sufficiently  charged  under  the  provisions  of  the  statute." 

It  is  true  that  the  information  in  that  case  charged  a 
consummated  battery,  and  from  that  ability  to  carry  the  . 
attempt  into  execution  could  be  inferred.  But  we  think, 
in  charging  the  commission  of  a  substantive  statutory 
crime;,  as  assault  to  commit  murder,  rape,  or  robbery,  etc, 
it  is  only  necessary  to  charge  the  offense  in  the  language 
of  the  statute  creating  the  offensa  Says  the  supr^ne 
court  of  Iowa,  in  State  v.  Seamons,  1  G.  Greene,  418 : 


"But  this  is  a  statutory  proceeding,  in  which  the  indict- 
ment follows  with  substantial  accuracy  the  language  of  the 
act  upon  which  it  is  framed.  When  an  indictment  is  thus 
drawn,  employing  the  very  words  of  the  law  which  defines 
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the  offense,  its  suiBciency  can  not  well  be  questioned." 
State  V.  Tidwell,  43  Ark/  71. 

The  nature  of  tlie  assault  and  the  ability  to  commit  it 
are  matters  of  evidence.  When  the  accused  is  informed, 
as  he  was  by  tliis  indictment,  that  he  had  assaulted  Wax- 
han  with  intent  to  murder  him,  the  crime  was  clearly  and 
distinctly  charged  against  him,  in  ordinary  and  concise 
language,  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  was  intended.  Staie  r. 
WHgU,  9  Wash.  96  (37  Pac.  313). 

The  judgment  of  the  court  below  is  therefore  affirmed. 

DuNBAE,  C.  J.,  and  Eeavis  and  Fullerton,  JJ.,  con- 
cur. 


[No.  .3739.     Decided  December  14,  1900.1 

Thomas  St.   Claie,  Respondent,  v.  J.  W.  Williams, 

Appellant. 

HABEAS  CORPUS — CUSTODY  OF  CHILDREN — JUDOICENT — APPEALABLE 
ORDER. 

In  an  application  for  a  writ  of  habeas  corpus  by  a  father  to 
recover  the  custody  of  children  who  had  been  surrendered  by 
the  mother  to  defendant  for  the  purpose  of  having  him  provide 
homes  for  them,  an  order  of  the  court  directing  defendant  to 
make  application  under  the  provisions  of  the  statute  for  the  dis- 
position of  said  children,  being  advisory  merely,  Is  not  an  ap- 
pealable order. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Richardson^  Judge.    Appeal  dismissed. 

F,  M.  Ellsworth  and  J.  R.  Fleming,  for  appellant. 
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The  opinion  of  tlie  court  was  delivered  by 

White,  J. — ^On  the  2d  day  of  April,  1900,  the  respon- 
dent, Thomas  St.  Clair,  filed  in  the  superior  court  of  Spo- 
kane county  a  petition  for  writ  of  habeas  corpus,  alleging 
in  substance  that  his  daughter,  Lilly  St.  Clair,  twelve 
years  of  age,  Florence,  seven  years  of  age,  and  his  son  Mel- 
vin,  five  years  of  age,  were  all  unlawfully  detained  and  re- 
strained of  their  liberty  by  one  J.  W;  Williams;  that  the 
mother  of  said  children  had  abandoned  them  and  had  also 
abandoned  him ;  that,  on  or  about  the  6th  day  of  March, 
1900,  in  the  city  of  Spokane,  the  said  J.  W.  Williams, 
without  his  knowledge  or  consent,  while  they  were  return- 
ing from  school,  forcibly,  fraudulendy,  surreptitiously, 
and  clandestinely  took  said  children,  and  each  of  them, 
away  from  his  custody  and  control,  with  intent  to  detain 
them  from  him,  and  that  he,  as  their  father,  was  right- 
fully entided  to  their  custody  and  control;  that  the  said 
Williams,  in  violation  of  the  laws  of  Washington,  Veeps 
said  children  secretly  away  from  him,  without  any  pre- 
tense of  claim  of  right  whatever.  The  petition  concluded 
with  a  prayer  for  the  writ  of  habeas  corpus  directed  to 
said  Williams,  commanding  him  to  produce  the  bodies  of 
said  children,  and  that  the  petitioner  be  awarded  custody 
and  control  of  said  children.  On  the  same  day  Judge  C. 
H.  Neal  made  an  order  directing  the  habeas  corpus  to 
issue  as  prayed  for,  and  directing  that  the  same  be  heard 
before  him  on  the  4th  day  of  April,  1900,  at  the  court 
house  in  the  city  of  Spokane.  The  writ  of  habeas  corpus 
issued  and  was  served  on  said  J.  W.  Williams  on  the  4th 
day  of  April,  1900.  The  appellant  made  answer  and  re- 
turn to  said  writ  as  follows :  That  appellant  was  superin- 
tendent of  the  Northwestern  Home  Finding  Association, 
a  corporation  duly  incorporated  under  the  laws  of  the 
state  of  Washington,  having  its  principal  ofiice  in  the  city 
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of  Spokane ;  that  he  denied  each  and  every  allegation  in 
said  petition,  etxcept  that  he  was  on  or  about  the  time  al- 
leged in  possession  of  said  children ;  that  on  the  Ist  day  of 
March,  1900,  Maria  E.  St.  Clair,  the  mother  of  said  chil- 
dren, surrendered  the  same  to  said  Home  Finding  Associa- 
tion, alleging  and  representing  that  the  said  Thomas  St. 
Clair,  father  of  said  children,  had  been  unable  and  had 
neglected  for  a  long  time  to  provide  for  the  maintenance 
and  support  of  his  said  children,  and  that  she  was  unable 
to  provide  for  their  further  maintenance,  and  requested 
said  association  to  take  charge  of  them  and  furnish  homes 
for  them  in  which  they  could  be  cared  for  in  a  humane 
and  proper  manner;  that,  as  superintendent  of  said  asso- 
ciation, he  did  take  charge  of  said  children,  and  had  pro- 
vided homes  for  them  with  people  who  were  able  and 
willing  to  provide  for  them ;  that  said  Thomas  St.  Clair, 
the  father  of  said  children,  had  been  for  a  number  of  years 
a  helpless  invalid,  having  to  depend  upon  the  county  and 
charitable  people  for  his  support,  having  been  for  the  last 
eight  months  a  charge  upon  Spokane  county,  and  the 
county  had  given  notice  that  said  appropriation  would  be 
discontinued  on  the  1st  day  of  April,  1900,  and  that  the 
said  mother,  knowing  that  her  children  would  be  left  in  a 
destitute  condition,  with  no  means  of  support^  surrendered 
them  to  the  said  association;  that  by  reason  of  inability 
and  neglect  of  their  father  to  support  and  care  for  thenu 
and  under  and  by  virtue  of  the  act  of  the  legislature  of  the 
state  of  Washington  for  the  protection  and  custody  of 
orphan,  homeless,  neglected,  or  abused  children,  approved 
February  14,  1899,  the  mother  had  the  legal  right  to  sur- 
render said  children,  and  that  appellant  was  entitled  to 
and  was  rightfully  in  control  and  possession  of  said  chil- 
dren ;  that  eight  months  prior  to  the  surrender  of  their  chil- 
dren, the  mother  had  surrendered  three  other  children  of 


ST.  GLAIR  V.  WILLIAMS.  555 


Dec.  1 900.  ]  Opinion  of  the  Court — VV  hits ,  J. 


said  St.  Clair  to  said  association  and  good  homes  had  been 
provided  for  them  by  said  association.  The  appellant  at- 
tached to  and  made  a  pait  of  said  answer  and  return  copies 
of  the  contract  of  said  surrender  of  said  children,  executed 
by  their  said  mother  as  aforesaid,  and  prayed  that  he  be 
discharged  from  further  answer  to  said  writ  of  habeas 
corpus,  and  that  the  parties  in  possession  of  said  children 
be  allowed  to  retain  possession  of  them.  On  the  3d  day  of 
May  thereafter  the  respondent  herein  filed  a  demurrer  to 

said  return  and  answer.    On  the day  of  May,  1900, 

said  cause  came  on  to  be  heard  on  said  demurrer,  and  said 
demurrer  was  sustained  and  said  answer  stricken  out,  to 
which  ruling  of  the  court  the  defendant  excepted,  and 
said  cause  was  continued  by  the  court  to  hear  the  evi- 
dence. On  the  29th  of  May,  1900,  the  case  came  on  to 
be  heard,  and,  after  hearing  the  evidence,  the  court  made 
the  following  order  and  judgment: 

"This  cause  having  come  on  for  hearing  on  the  petition 
of  the  relator  and  the  answer  or  return  of  J.  W.  Williams, 
the  respondent  to  the  petition,  and  the  court  having  heard 
the  evidence  adduced  by  the  respondent,  J.  W.  Williams, 
Avhereupon  the  relator,  by  Herman  &  Kleber,  his  attorneys 
herein,  moved  the  court  for  judgment  against  the  relator 
[respondent]  for  the  delivery  and  surrender  to  relator 
of  the  three  children  mentioned  in  the  petition  and  plead- 
ings herein,  and  after  hearing  Ellsworth  &  Fleming,  attor- 
neys for  respondent,  in  opposition  to  said  motion,  and  the 
court  being  fully  advised  in  the  premises, 

It  is  now  here  ordered  and  adjudged,  that  said  motion 
be  denied.  It  is  further  ordered  and  adjudged  that  appli- 
cation be  made  forthwith  bv  said  Williams  or  the  North- 
western  Home  Finding  Society,  under  the  laws  of  the 
state  of  Washington  (Laws  of  1899,  p.  9),  respecting  the 
disposition  of  said  children. 

'T.t  is  further  ordered  that  pending  said  application  and 
hearing  thereon,  the  children  mentioned  in  the  petition 
shall  remain  where  they  now  are,  and  that  final  disposi- 
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tion  of  their  care  and  custody  be  made  in  such  application 
now  here  ordered  to  be  made." 

It  will  be  seen,  by  this  judgment,  that  the  court  refuse*! 
to  grant  the  prayer  of  the  petitioner  and  left  the  children 
in  custody  of  the  persons  selected  by  the  appellant  to  care 
for  them.  The  appellant  cannot  complain  of  this  part  of 
the  order  and  he  is  not  aggrieved  thereby.  That  portion  of 
the  order  which  directs  the  appellant  to  make  application 
to  the  court  for  the  custody  of  the  children  under  the  act 
relative  to  the  pr9tection  and  custody  of  orphan  children, 
approved  February  14,  1899,  is  merely  advisory,  and  is 
not  an  appealable  order. 

For  these  reasons  we  think  this  appeal  should  be  dis- 
missed, and  it  is  so  ordered. 

DuNBAB^  C.  J.,  and  Fullerton  and  Reavis,  JJ.,  con- 
cur. 


[No.  8607.     Decided  December  15,  1900.] 

B.  M.  Long  et  al,.  Respondents,  v.  Charles  Eisenbeis  ei 

al.j  Appellants. 

EQUITY — ^RECOVEBY  OF  LAWI>— SUFFICIENCY  OF  COlCPLAUfT. 

A  complaint  states  a  cause  of  action  for  the  restoratioii  to 
plaintiff  of  his  portion  of  certain  land  held  In  the  name  of  defen- 
dant and  a  decree  declaring  the  legal  title  to  such  portioii  In 
plaintiff,  when  it  alleges  that  plaintiff's  grantor,  hariiis  an 
option  for  the  purchase  of  a  certain  tract  of  land,  entered  into  a 
written  contract  with  defendant,  whereby  they  agreed  to  acQnire. 
hold,  sell  and  dispose  of  the  land  Jointly,  defendant  to  fnmlah 
the  money  therefor  and  hold  the  title  in  his  own  name,  refm- 
burse  himself  from  the  proceeds  of  sales  and  divide  equally  l»e- 
tween  them  the  net  balance  of  all  moneys  received;  that  iilaia- 
tiff  in  pursuance  of  such  contract  obtained  a  conveyance  of  the 
land  and  immediately  transferred  it  to  defendant,  who  by  sabae* 
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quent  sales  therefrom  had  fully  reimbursed  himself,  and  now 
held  a  portion  thereof  in  his  own  name,  which  he  refused  either* 
to  sell  or  divide  with  plaintiff. 

SAME — LIMITATIONS — ^WHAT   STATUTE   APPLICABLE. 

Such  an  action  is  one  involving  an  interest  in  real  estate,  and 
not  the  breach  of  a  written  contract  for  pk  division  of  profits, 
and  hence  is  governed  in  respect  to  the  limitation  upon  the  time 
In  which  it  may  be  commenced  by  the  statute  relating  to  actions 
for  the  recovery  of  real  property. 

PLEADING — ^AMENDMENT   OF   COMPLAINT — ^DISCRETION   OF   COUBT. 

The  power  of  the  trial  court  to  permit  filing  of  an  amended 
and  supplemental  complaint  is  largely  discretionary  with  it,  and 
its  action  will  not  be  reversed,  when  the  defendants  were  not 
taken  by  surprise  nor  any  injury  done  them  by  the  supplemental 
matter  alleged. 

ACTION     INVOLTINO     MONET     IN     REOI8TBT      OF    FXDEBAL   COUBT — 
NECE88ABY   PABTIE8. 

In  an  action  by  plaintiff  to  procure  a  decree  awarding  him 
title  to  a  half  interest  in  certain  lands  held  by  defendant,  the 
filing  of  a  supplemental  complaint,  setting  up  that  since  the 
commencement  of  the  action  the  lands  had  been  condemned  by 
the  United  States  for  governmental  purposes;  that  one-half  the 
value  thereof  had  been  paid  over  to  defendant  and  the  other 
half  had  been  deposited  in  the  registry  of  the  United  States 
court,  awaiting  a  determination  by  the  state  court  of  the  ques- 
tion of  who  was  entitled  to  the  same,  and  praying  that  plaintiff 
be  decreed  the  owner  of  the  money  so  deposited,  would  not  ren- 
der it  necessary  to  make  the  United  States  a  party  to  the  action. 

APPEAL — ^EBROR    PBEJUDIGLAL    TO    RESPONDENT   CANNOT    BE    X7BOED 
BY  APPELLANT. 

On  an  appeal  by  a  party  from  a  judgment  declaring  the  own- 
ership in  the  adverse  party  of  money  in  the  registry  of  a  federal 
court,  which  was  claimed  by  both  of  them,  the  appellant  cannot 
urge  against  the  validity  of  the  judgment  that  the  federal  court 
may  not  respect  the  judgment  of  the  state  court  and  may  refuse 
to  disburse  the  money  pursuant  thereto,  as  such  objection  to  the 
Judgment  affords  no  ground  of  injury  to  appellant. 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
James  G.  McClinton^  Judge.    Affirmed. 


A.  R.  Coleman,  for  appellant: 
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A  contract  for  an  interest  in  the  profits  to  be  made  in 
*the  sale  of  land  is  not  a  contract  for  any  interest  in  the 
land.  1  Devlin,  Deeds,  §  53 ;  Treat  v.  Hiles,  32  N.  W. 
517  (60  Am.  Rep.  858)  ;  Garr  v.  Leavitt,  20  N.  W.  576; 
Snyder  v.  Wolford,  22  N.  W.  254  (53  Am.  Eep.  22); 
Babcock  v.  Read,  99  N.  Y.  609  (1  K  E.  141) ;  Fraaier 
V.  Child,  4  E.  D.  Smith,  153 ;  Benjamin  v.  Zell,  100  Pa. 
St.  37 ;  Everhart's  Appeal,  106  Pa.  St.  349 ;  Bruce  v. 
Hastings,  41  Vt.  380  (98  Am.  Dec.  592)  ;  Oray  v.  Bo€^ 
man,  60  Iowa,  205. 

The  original  complaint  not  having  stated  a  cause  of 
action,  it  could  not  be  amended  by  anything  occurring 
subsequently  so  as  to  state  a  cause  of  action.  Lowry  v, 
Harris,  12  Minn.  255;  Bostwick  v.  Necock,  4  Daly,  68; 
Smith  V.  Smith,  22  Ean.  699.  An  amended  or  supple- 
mental complaint  which  materially  changes  the  issues, 
or  which  sets  up  a  new  cause  of  action,  cannot  be  filed. 
Price  Baking  Powder  Co,  v,  Rinear,  17  Wash.  95;  An- 
derson V.  Groesbeck,  55  Pac.  1086 ;  Andrews  v.  Andrews, 
3  Wash.  T.  286 ;  Chicago  &  A.  R.  R.  Co.  v.  Scanlan,  48 
K  E.  826;  Shields  v.  Barrow,  17  How.  130  (15  L.  ed. 
158) ;  Snead  v.  McCoull,  12  How.  407  (13  L.  ed. 
1043)  ;  Milliken  v.  Whitehotise,  49  Me.  527;  Union  Pa- 
cific Ry.  Co.  V.  Wyler,  158  U.  S.  285  (39  L.  ed.  988). 
Nor  can  such  amendment  be  made  so  as  to  interfere  with 
the  bar  of  the  statute  of  limitations.  United  States  v. 
InneraHty,  19  Wall.  595  (22  L.  ed.  202)  ;  White  v.  JftZ- 
ler,  158  U.  S.  128  (39  L.  ed.  921). 

The  supplemental  and  amended  complaint  shows  that  the 
money  arising  from  the  condemnation  of  the  lands  is  in 
the  hands  of  the  United  States  court,  and  as  the  superior 
court  has  no  jurisdiction  over  that  court,  nor  power  to 
enforce  any  decree  ''or  order  against  said  court,  it  lost 
jurisdiction  of  this  cause  when  the  United  States  court 
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condemned  the  land  and  the  money  in  the  registry  of 
that  court  became  the  real  subject  of  controversy  between 
the  parties.  A  court  of  equity  will  not  entertain  a  bill 
unless  it  has  complete  control  over  all  the  matters  in 
controversy  directly  or  by  coercion  of  the  parties.  Voor- 
hies  V.  FrisUe,  25  Mich.  476  (12  Am.  Rep.  291) ;  BHg- 
ham  V.  Claftin,  31  Wis.  607  (11  Am.  Rep.  623) ;  Johnr 
son  V.  Malloy,  74  Cal.  430. 

The  complaint  shows  that  the  moneys  arising  from  the 
sale  of  the  lands  is  in  the  custody  of  the  United  States 
court,  and  neither  that  court  nor  the  judge  thereof  has 
been  made  a  party  defendant,  so  that  any  decree  rendered 
in  this  cause  would  not  be  binding  on  the  custodian  of 
that  fund.  Therefore  there  is  a  defect  of  parties  de- 
fendant. Massachusetts,  etc.,  Co.  v.  Township  of  Cane 
Creek,  155  U.  S.  283  (39  L.  ed.  152);  Wilson  v.  Os- 
wego Township,  151  U.  S.  56  (38  L.  ed.  70) ;  Thayer  v. 
Life  Association,  112  U.  S.  717  (28  L.  ed.  864).  It 
is  well  settled  that  when  the  subject  matter  of  a  trust  is 
in  controversy,  the  trustee  is  an  indispensable  party.  The 
custodian  of  a  fund  is  a  trustee.  Sayre  v.  Sayre,  17  N. 
J.  Eq.  349;  Carter  v.  Jones,  5  Ired.  Eq.  196  (49  Am. 
Dec.  425);  Wakefield  v.  Marr,  65  Me.  341;  McClellan 
V.  McClellan,  65  Me.  500;  Phipps  v.  Tarpley,  24  Miss. 
699;  Mayer  v.  Denver,  etc.  B.  B.  Co.,  41  Fed.  723; 
McAHhur  v.  Scott,  113  U.  S.  340  (28  L.  ed.  1015) ; 
United  States  v.  Rowland,  4  Wheat.  108  (4  L.  ed.  526). 

Where  an  indispensable  party  cannot  be  supplied,  the 
Buit  should  be  dismissed.  Cunningham  v.  Macon,  etc., 
By.  Co.,  109  U.  S.  446  (27  L.  ed.  992) ;  Fourth  National 
Bank  v.  New  Orleans  &  C.  B.  B.  Co.,  11  Wall.  624  (20 
L.  ed.  82) ;  Barney  v.  Baltimore,  6  Wall.  280  (18  L.  ed. 
825) ;  Bibon  v.  Chicago,  etc.,  B.  B.  Co.,  16  Wall.  446 
(21  L.  ed.  367) ;  Gregory  v.  Stetson,  133  U.  S.  579  (33 
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L.  ed.  792)  ;  ChiHstian  v.  Atlantic  &  N.  C.  R.  B.  Co., 
133  U.  S.  233  (33  L.  ed.  589);  Califomia  v.  Southern 
Pacific  Ry.  Co.,  167  U.  S.*229  (39  L.  ed.  683).  The 
United  States  cannot  be  made  a  party  without  its  con- 
sent, and,  within  the  reason  of  the  rule,  no  court  or 
officer  of  the  United  States,  performing  a  governmental 
function  on  behalf  of  the  United  States,  under  a  valid 
law,  whether  executive,  legislative,  or  judicial,  can  be 
made  a  party  without  such  consent  of  the  government; 
and,  as  the  government  can  only  manifest  its  consent  by 
act  of  congress,  it  would  require  such  an  act  to  give  the 
state  court  jurisdiction  over  the  United  States  courts  so 
as  to  make  the  custodian  of  this  fund  a  party.  Hagood 
V.  Southern,  117  U.  S.  52  (29  L.  ed.  805);  Cunninff- 
ham  V,  Macon  &  B.  Ry.  Co.,  109  U.  S.  446  (27  L.  ed. 
992) ;  Pennoyer  v.  McConnaughy,  140  U.  S.  1  (35  L.  ed. 
363) ;  Ex  paHe  Ayers,  123  U.  S.  443  (31  L.  ed.  216); 
Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  362  (38  L.  ed. 
1014). 

T.  J.  Humes,  Allen  Weir  and  A.  W.  Buddress,  for 
respondents : 

In  equity  causes  especially,  it  is  not  only  within  the 
court's  power,  but  it  is  its  duty  to  exercise  liberality  in  the 
matter  of  amendments  to  pleadings,  to  the  end  that  sub- 
stantial justice  be  done.  Bal.  Code,  §§  4949,  4950,  4953; 
Silsby  V.  Frost,  3  Wash.  T.  388;  Stevenson  v.  Mudgeii, 
34  Am.  Dec.  160 ;  Pomeroy,  Remedies,  §§  435,  565,  566, 
590 ;  Pierson  v.  McCahill,  22  Cal.  128 ;  Stringer  v.  Davis, 
30  Cal.  318;  Richardson  v.  Carbon  Hill  Coal  Co.,  IS 
Wash.  368. 

The  former  judgment  between  these  parties  is  an  ^• 
toppel  against  defendants  on  the  question  of  the  land  hav- 
ing been  held  in  trust,  because  that  fact  was.not  only  de- 
cided in  the  findings,  but  was  absolutely  necessary  in  up- 
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holding  the  judgment;  and  yet  the  judgment  is  not  a  bar 
to  recovery  in  this  action  for  the  reason  that  it  did  not  dis- 
pose of  the  land  in  issue  herein.  Beloit  v.  Morgcm,  7 
Wall.  619  (19  L.  ed.  205) ;  lAndsey  v.  Danville,  46  Vt. 
lU;Doty  v.  Brown,  4  N.  Y.  71  (53  Am.  Dec.  360). 

Counsel  contends  that  the  taking  of  the  land  by  a  su- 
perior power  worked  an  abatement  of  this  action,  and 
left  the  court  powerless  to  enter  any  judgment  that  could 
not  be  enforced ;  that  to  retain  the  cause  and  enter  judg- 
ment was  to  do  a  vain  thing,  and  that  because  the  United 
States  took  the  land  and  paid  into  its  district  court  regis- 
try the  money  which  represents  the  land,  therefore  the 
United  States  or  the  district  court  must  be  made  a  party. 
The  only  questions  for  this  court  to  decide  herein  are  (1) 
Did  the  court  below  acquire  jurisdiction  of  the  subject 
matter  and  of  the  parties  herein?  and  (2)  Did  the  court 
bel^w  have  jurisdiction  to  enter  the  judgment  herein  that 
it  did  enter? 

Where  two  courts  have  concurrent  jurisdiction,  the 
court  that  first  obtains  jurisdiction  will  retain  exclusive 
jurisdiction  until  final  determination.  12  Enc.  PI.  & 
Pr.  151 ;  Owens  v.  Ohio  Central  R.  R.  Co.,  20  Fed.  10 ; 
Lake  Bisteneau  Lumber  Co.  v,  Mimms,  22  South.  730; 
Union  Muttuxl  Life  Ins.  Co.  v.  University  of  Chicago, 
6  Fed.  443 ;  Bell  v.  Ohio  Life  &  T.  Co.,  Fed.  Cas.  No. 
1260;  Craig  v.  Hoge,  95  Va,  276  (28  S.  E.  317)  ;  Hughes 
V.  Oreen,  84  Fed.  833 ;  Foley  v.  Hartley,  72  Fed.  570 ; 
Martin  v.  Baldwin,  19  Fed.  340;  Burt  v.  Keyes,  Fed. 
Cas.  Xo.  2212;  Oamble  v.  San  Diego,  79  Fed.  487; 
Thorpe  V.  Sampson,  84  Fed.  63. 

A  federal  court  will  not  decide  questions  involved  in  a 
state  court  Oates  v.  Bucki,  63  Fed.  969;  State  Trust 
Co.  V.  National  Land,  Imp.  &  Mfg.  Co.,  72  Fed.  575; 
JJowlett  V.  Central  Carolina  Land  &  Imp.  Co.,  66  Fed. 

36—23  WA-H, 
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161.  But,  on  the  mere  suggestion  of  counsel,  will  take  into 
consideration  the  litgation  in  the  state  court.  Bice  v.  SJutrp- 
leigh  Hardware  Co.,  85  Fed.  559.  By  the  laws  of  the 
United  States,  the  federal  courts  must  respect  the  judg- 
ments of  the  state  courts.  Rummel  v.  Butler  County,  93 
Fed.  304 ;  Bancroft  v.  Hamhly,  94  Fed.  975 ;  Martin  \\ 
Baldwin,  19  Fed.  340;  Oaies  v.  Bucki,  53  Fed.  969. 

The  only  question  involved  in  this  action  is,  what  in- 
terest did  the  plaintiffs  have  in  the  land  at  the  time  of  the 
commencement  of  this  suit?  And  that  question  can  be 
heard  and  determined  without  interfering  with  the  pos- 
session of  the  property  by  the  federal  court  Wichham  v. 
Hull,  60  Fed.  330. 

A  court  in  a  special  proceeding  to  condemn  land  can- 
not try  equitable  issues,  and  therefore  a  suit  in  equity 
will  lie  to  determine  what  interest  other  persons  than  the 
holders  of  the  legal  title  have  to  the  money  paid  tiito 
court,  which  has  t^ken  the  place  of  the  land.  Crane  r. 
Elizabeth,  36  N".  J.  Eq.  339 ;  Lewis,  Eminent  Domain,  § 
627.  Where  there  are  conflicting  claims  to  the  compen- 
sation awarded  in  condemnation  proceedings,  the  money 
may  be  paid  into  court  pending  the  settlement  of  adverse 
interests.  Jones  v.  Florida,  C.  &  P.  iJ.  JB.  Co.,  41  Fed. 
70 ;  United  States  v.  Dunnington,  146  U.  S.  338  (36  L. 
ed.  996)  ;  San  Francisco  &  S.  J,  R.  R.  Co.  v.  Mahoney,  29 
Cal.  112 ;  Rooney  v.  Sacramento  Valley  R.  R.  Co.,  6  CaL 
638;  Hatch  v.  New  York,  82  K  Y.  436;  Kluender  r. 
Milwaukee,  57  Wis.  636. 

While  the  state  court  may  not  be  able  to  attach  a  fund 
in  the  United  States  court,  it  can  compel  a  trustee,  of 
whose  person  it  has  jurisdiction  and  who  has  coatrol  of 
the  fund,  to  exercise  his  control  in  the  interest  of  jus- 
tice.   Darling  v.  Hanks,  51  S.  W.  792. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  history  of  this  case  is  a  long  one. 
One  Henry  Bash  purchased  from  Mary  Fowler  and  oth- 
ers, in  August,  1888,  certain  land  situated  in  Jefferson 
county,  known  as  the  "Fowler  Tract,"  containing  237.85 
acres.  Bash  had  previously,  in  the  same  month,  obtained 
a  contract  of  sale  of  the  land  from  the  grantors,  and  a 
deed  of  conveyance  pursuant  to  the  contract  was  obtained. 
About  that  time  Bash  entered  into  a  written  contract  with 
Eisenbeis,  whereby  they  agreed  to  acquire,  hold,  sell,  and 
dispose  of  the  land  jointly,  Eisenbeis  to  furnish  the  money 
for  purchasing  and  platting  the  land,  and  to  hold  the  title 
in  his  own  name,  and  to  reimburse  himself  from  the  pro- 
ceeds of  sales,  the  net  balance  of  all  moneys  received  from 
sales  to  be  divided  equally  between  them.  This  agree- 
ment was  subsequently  modified  orally  to  cover  an  in- 
creased purchase  price  demanded  by  the  grantors  as  to  a 
part  of  the  tract  On  the  31st  of  August,  1888,  Bash  and 
wife  conveyed  all  the  land  by  deed  to  defendant  Eisen- 
beis, pursuant  to  their  contract.  Eisenbeis  entered  into 
possession,  and  subsequently  sold  a  greater  portion  of  the 
land.  He  received  all  the  money,  and  reimbursed  him- 
self for  all  outlay,  and  divided  the  net  proceeds  with  re- 
spondent Bash.  The  parties,  however,  disagreed  upon 
their  accounting  and  upon  the  ownership  of  the  unsold 
land,  and  in  September,  1893,  Bash  and  wife  instituted  a 
suit  against  the  defendants,  setting  out  substantially  the 
f ore^roing  facts,  asking  that  the  contract  be  rescinded  and 
an  accounting  had  of  all  the  affairs  of  the  trust,  and  that 
the  lands  remaining  unsold  be  divided  in  accordance  with 
the  rights  of  the  parties.  Upon  the  trial  of  that  action 
specific  findings  of  fact  were  made  by  the  court.  It  ap- 
pears that  all  the  land  had  been  platted  except  84.61  acres. 
The  court  in  that  suit  found  that  the  unsold  land  should 
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be  equally  divided,  but  the  decree  omitted  any  mention 
of  the  unplatted  land,  viz.,  the  84.61  acres.    The  plaiiUiffs 
brought  an  action  to  vacate  such  judgment.    Upon  appeal 
to  this  court,  the  cause  was  decided  against  the  plaintiffs, 
for  the  reason  that  the  petition  to  vacate  the  decree  did 
not  exhibit  the  entire  record  upon  which  the  decree  was 
based,  and,  if  there  were  any  seeming  inconsistencies  be- 
tween the  portions  of  the  record  pleaded,  they  must  be 
presumed  to  be  explained  by  that  portion  of  the  record 
which  was  not  shown.    Long  v,  Eisenbeis,  18  Wash.  423 
(51  Pac.  1061).     Upon  the  decision  of  that  case,  this 
action  was  brought  against  the  defendants,  plaintiffs  al- 
leging that  they  were  owners  in  fee  simple  of  an  undivid- 
ed one-half  interest  in  84.61  acres  of  land;  that  defend- 
ants wrongfully  held  possession  and  claimed  ownership 
of  the  same,  and  asking  for  relief  and  for  damages.     The 
defendants  answered,  denying  the  material  allegations  of 
the  complaint,  and  pleaded  the  former  judgment  of  tlie 
court  as  an  estoppel.     The  plaintiffs  demurred  to  the 
affirmative  matter  alleging  the  estoppel,  which  demurrer 
was  overruled,  and,  upon  appeal  to  this  court  (Long  r. 
Eisenbeis,  21  Wash.   23,  56  Pac.   933),  the  cause  was 
reversed,  it  being  there  held  that  the  record  of  the  former 
judgment  pleaded  as  an  estoppel  affirmatively  showed  that 
the  land  in  controversy,  viz.,  the  84.61  acres,  was  not  an 
issue  determined  in  the  former  suit    The  case  was  remit- 
ted to  the  superior  court,  with  directions  to  sustain  the  de- 
murrer of  plaintiffs  to  the  plea  of  res  adjvdicata  set  up 
in  defendants'  answer,  and  for  further  proceeding's  not 
inconsistent  with  the  opinion  in  that  case. 

It  must  have  been  determined  by  this  court  that  one- 
half  the  land  in  dispute  had  been  found  by  the  finding? 
of  fact  in  the  prior  case  to  belong  to  Eisenbeis,  and  that 
Eisenbeis  was  a  trustee  of  Bash,  holding  said  lands  for 
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his  benefit;  for,  if  it  had  not  so  appeared,  it  would  have 
be^i  a  vain  thing  for  the  court  to  have  remanded  the  case 
for  trial  upon  its  merits,  the  complaint  being  the  same 
which  is  now  demurred  to,  with  the  exception  of  the  sup- 
plemental portion  thereof.  Upon  the  return  of  the  case 
a  supplemental  complaint  was  filed  by  the  plaintiffs,  al- 
leging, in  brief^  that  since  the  commencement  of  the 
action,  the  lands  in  dispute  have  been  condenmed  by  the 
United  States  government;  that  one-half  the  value  of  the 
same  has  been  turned  over  by  the  government  authorities 
to  Eisenbeis,  and  that  the  other  half  is  held  in  the  regis- 
try of  the  United  States  court,  awaiting  a  determination 
by  the  state  court  of  the  question  of  who  was  entitled  to 
the  sama  To  this  complaint  the  defendants  interposed  a 
demurrer,  which  embraced  the  following  assignments  of 
error: 

(1)  The  court  below  erred  in  permitting  the  plaintiffs 
to  file  their  supplemental  and  amended  complaint  in  this 
cause  over  the  objections  and  exceptions  of  defendants; 
(2)  the  court  erred  in  overruling  the  demurrer  of  de- 
fendants to  said  supplemental  and  amended  complaint 
filed  by  plaintiffs;  (3)  the  court  erred  in  retaining  juris- 
diction of  this  cause  after  tihe  filing  of  said  supplemental 
and  amended  complaint,  and  in  refusing  to  dismiss  this 
cause  for  want  of  jurisdiction;  (4)  the  court  erred  in 
refusing  to  dismiss  this  cause  after  it  was  shown  at  the 
hearing  of  said  demurrer  that  there  were  necessary  and 
indispensable  parties,  who  had  not  been  made  parties  to 
this  cause,  and  without  whom  no  decree  would  be  ren- 
dered which  would  determine  the  whole  question  involved ; 
(5)  the  court  erred  in  refusing  to  sustain  said  demurrer 
to  said  supplemental  and  amended  complaint  upon  the 
ground  that  said  supplemental  and  amended  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action ;  (6) 
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the  court  erred  in  refusing  to  sustain  said  demurrer  upon 
the  ground  that  this  cause  was  barred  by  the  statute  of 
limitations;  (7)  the  court  erred  in  rendering  judgment 
for  plaintiffs;  (8)  the  court  erred  in  refusing  to  render 
judgment  for  defendants. 

Outside  of  any  question  of  res  adjudicaia  in  the  case, 
we  are  satisfied  from  all  the  records  that  Bash  was  entitled 
to  one-half  of  the  84.61  acres.     This  amount  added  to 
153.24  acres,  land  which  was  platted  into  lots  and  blocks, 
makes  the  amount  of  237.85  acres,  the  land  deeded  by 
Bash  to  Eisenbeis,  and  the  amount  which  was  the  subject 
of  the  written  contract.     We  are  also  very  firmly  of  the 
opinion  that  the  complaint  stated  a  cause  of  action,  and 
that  it  would  be  a  narrow  and  illiberal  construction  of  the 
contract  to  hold  that  Bash  would  not  be  entitled  to  an 
equitable  division  of  the  property  upon  the  refusal  or  in- 
ability of  Eisenbeis  to  sell  the  same.    He  was  entitled  to 
have  the  property  sold  in  accordance  with  the  contract, 
and,  upon  the  failure  of  Eisenbeis  to  do  this,  he  was  en- 
titled to  his  equitable  relief,  viz.,  a  restoration  of  his 
portion  of  the  property  and  a  decree  restoring  the  legal 
title  to  him.     The  case  is  not  different  from  thousands 
of  adjudicated  cases  where  the  contract  was  substantially 
as  the  contract  in  this  case.     This  disposes  of  the  sixth 
assignment,  that  the  court  erred  in  refusing  to  sustain 
the  said  demurrer  upon  the  ground  that  the  cause  was 
barred  by  the  statute  of  limitations;  for  it  is  conceded 
that,  if  the  action  was  an  action  in  relation  to  interest  in 
real  estate,  or  to  remove  the  doud  from  title,  the  six  year 
statute  does  not  apply.    The  first,  second,  third  and  fourth 
assignments  of  error  are  based  upon  the  amended  com- 
plaint    We  do  not  think  the  court  erred  in  permitting 
the  plaintiffs  to  file  their  supplemental  and  amended  com- 
plaint    Our  Code  provides  for  a  liberal  allowance  of 
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amended  pleadings,  and  it  is  a  matter  that  is,  of  necessity, 
so  largely  discretionary  with  the  trial  court  that  its  action 
in  this  respect  will  not  be  reversed  unless  it  is  manifest 
that  the  discretion  is  abused^  We  do  not  think  there  was 
any  abuse  of  discretion  in  this  case.  The  defendants  were 
not  taken  by  surprise,  nor  was  any  injury  done  them  by 
the  supplemental  matter  alleged.  Nor  do  we  think  any 
new  cause  of  action  was  stated.  A  recovery  on  the  origi- 
nal complaint  would  have  barred  recovery  on  the  supple- 
mental complaint,  if  it  stated  the  facte,  and  the  demurrer 
concedes  that  the  supplemental  complaint  was  necessary 
to  bring  to  the  attention  of  the  court  material  matters  and 
things  which  had  transpired  subsequent  to  the  filing  of 
the  original  complaint,  and  which  could  not  have  been 
brought  to  ite  attention  in  any  other  way.  Nor  was  it 
necessary,  under  the  avermente  of  the  complaint,  to  make 
the  United  States  in  any  manner  a  party  to  this  action. 
The  lower  court  has  entered  judgment  in  favor  of  plain- 
tiffs, declaring,  among  other  things,  their  ownership  of 
the  money  in  the  federal  court  registry.  The  appellants 
urge  this  court  to  reverse  that  judgment,  and  the  logic 
of  their  reasoning  is  that  the  federal  court  may  not  re- 
spect the  judgment  of  this  court,  and  may  refuse  to  dis- 
burse the  money  pursuant  to  such  judgment.  The  answer 
to  this  is  twx)-fold:  (1)  The  defendants  will  not  be  in- 
jured if  the  United  States  should  refuse  to  pay  the  money 
over  upon  the  determination  of  the  cause  by  the  state 
court;  and  (2)  the  complaint  alleges,  and  the  demurrer 
admits,  that  the  United  States  will  distribute  the  money 
pursuant  to  judgment  in  this  case. 

There  appearing  to  be  no  error  committed  by  the  court, 
and  substantial  justice  demanding  that  the  plaintiffs  be 
awarded  the  relief  prayed  for,  the  judgment  will  be 
affirmed. 

Reavis^  Fullerton  and  Anders,  JJ.,  concur. 
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Thomas    W.    Steinqham^  Respondent,  v.   Gbobge  H. 

Davis   et  ux,'.  Appellants. 

contract  to  clear  land — ^LIEN — RIGHTS  OF  CONTRACTOR. 

One  who  clears  land  under  a  contract  with  the  owner  is  en- 
titled to  a  lien  thereon,  under  the  provisions  of  Bal.  Code,  §  5902. 
which  declares  that  any  person  who  at  the  request  of  the  owner 
of  any  real  property  clears  the  same  has  a  lien  thereon  for  the 
labor  performed,  and  under  Id.,  S  5911,  which  recognizes  the 
right  of  contractors  to  such  liens,  after  satisfaction  of  the  prior 
claims  of  laborers,  material  men  and  sub-contractors. 

SAME— CONTEMPLATION  OF  PARTIES  TO  CONTRACT. 

Where  one  is  entitled  to  a  lien  under  the  law,  his  right  is  not 
lost  by  reason  of  the  fact  that  he  did  not  have  it  in  mind  at  the 
time  he  agreed  to  perform  the  labor. 

DEMAND  BEFORE  SUIT — SUFFICIENCY. 

Where,  under  plaintifT's  contract  with  defendant,  he  was  to 
be  paid  for  certain  labor  in  specific  chattels,  a  demand  on  his 
part  sufficient  to  sustain  an  action  for  the  value  of  such  labor  is 
established  by  evidence  showing  that  by  the  direction  of  defen- 
dant he  went  to  the  place  where  such  chattels  were,  and  XxM 
the  custodian  who  had  them  in  charge  that  he  had  come  for  them. 

EVIDENCE — ADMISSIBILITY  OF  PAROL. 

In  an  action  upon  a  written  contract  for  labor  whereby  plaintiff 
was  to  be  paid  "in  cows  at  $50  per  head,"  parol  evidence  is 
admissible  for  the  purpose  of  showing  defendant's  admi8si<»s 
as  to  the  kind  of  cows  called  for  by  the  contract  and  also  t6  shov 
the  kind  aheged  to  have  been  tendered. 

■ 

Appeal  from  Superior  Court,  Clallam  County. — ^Hon. 

James  G.  McClinton,  Judga     Affirmed. 

George  C.  Hatchj  for  appellants. 
A.  A.  Richardson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders;  J. — This  action  was  brought  by  the  respondent 
to  recover  from  the  appellant  George  H.  Davis  a  balance 
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alleged  to  be  due  reBpondent  for  services  performed  in 
clearing  land,  and  to  foreclose  a  lien  on  the  land  for  the 
amount  due.  It  is  alleged  in  the  complaint  that  the  plain- 
tiff (respondent)  and  defendant  (appellant)  entered  into 
a  written  agreement,  which  was  as  follows: 

^^Memorandum  of  agreement  made  this  25th  day  of 
June,  1896,  between  G.  H.  Davis,  of  the  first,  and  T.  W. 
Stringham,  of  the  second  part,  witnesseth :  That  the  party 
of  the  second  part  agrees  to  clear,  fit  for  the  plow,  on  or 
before  the  first  day  of  January,  1896,  ten  and  one-half 
acres  of  land,  to  be  well  picked  up  and  burned,  and  all 
cedar  that  the  party  of  the  first  part  may  designate  to  be 
cut  into  ten-foot  lengths  for  rails,  and  any  cedar  not  so 
designated  to  be  burned,  and  the  party  of  the  first 
agrees  to  pay,  as  soon  as  the  land  is  so  cleared,  twenty 
($20.00)  per  acre  in  cows  at  $60.00  per  head,  and  one 
mare  called  Nellie,  at  sixty  ($60.00)  dollars. 

Geo.  H.  Davis.     T.  W.  Stringham." 

It  is  further  alleged  in  the  complaint  that  the  land  was 
cleared  according  to  the  agreement;  that  the  respondent 
requested  the  appellant  to  perform  his  part  of  the  agree- 
ment and  priy  respondent  according  to  the  terms  thereof, 
but  appellant  refused  to  pay  respondent  according  to  the 
terms  of  said  contract,  or  at  all,  for  the  work  and  labor 
performed  upon  said  real  estate,  and  that  respondent  filed 
a  notice  of  lien  in  the  ofiice  of  the  county  auditor,  a  copy 
of  which  is  set  out  in  the  complaint.  The  appellants  in 
their  answer  admit  the  making  of  the  contract,  and  the 
clearing  of  the  land  by  the  respondent  in  accordance  with 
the  terms  thereof,  but  deny  the  alleged  demand  for  pay- 
ment, and  allege  affirmatively  that,  upon  completion  of 
the  work,  they  delivered  the  mare  Xellie  to  the  respond- 
ent and  then  and  there  tendered  to  respondent  three  cows, 
as  set  forth  in  said  contract,  which  the  respondent  refused 
to  accept.  The  respondent,  replying,  denies  the  alleged 
tender  of  the  cows.     The  cause  was  tried  by  the  court 
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without  a  jury,  and  the  court,  having  made  and  filed  its 
findings  of  fact  and  conclusions  of  law,  rendered  judg- 
ment for  the  respondent. 

It  is  claimed  by  the  appellants  that  the  trial  court  erreil 
in  admitting  the  respondent's  lien  notice  in  evidence,  for 
the  reasons  (1)  that  there  is  no  provision  of  law  giving 
contractors  a  lien  for  clearing  land  for  farming  purposes ; 
and  (2)  that  the  contract  between  these  parties  shows  on 
its  fax;e  that  no  lien  was  contemplated.  Section  3,  p.  33, 
Laws  1893  (Bal.  Code,  §5902),  provides  that: 

"Any  person  who,  at  the  request  of  the  owner  of  any  real 
property,  his  agent,  contractor  or  sub-contractor,  clears  .  . 
the  same  .  .  has  a  lien  upon  such  real  property  for  the 
labor  performed  .  .  for  such  purpose." 

And  section  12  of  the  same  act  (Id.  §5911)  provides 
that : 

"In  every  case  in  which  different  liens  are  claimed 
against  the  same  property,  the  court,  in  the  judgment^  must 
declare  the  rank  of  such  lien,  or  class  of  liens,  which  shall 
be  in  the  following  order:  1.  All  persons  performing 
labor.  2.  All  persons  furnishing  material.  •  3.  The  sub- 
contractor. 4.  The  original  contractors.  And  the  pro- 
ceeds of  the  sale  of  the  property  must  be  applied  to  such 
lien,  or  class  of  liens,  in  the  order  of  its  rank,"  ete. 

From  these  provisions  of  the  statute  it  seems  quite  dear 
that  contractors  are  entitled  to  liens,  under  certain  circum- 
stances, upon  real  property,  even  in  cases  where  different 
liens  are  claimed  against  the  same  property.  But  in  this 
case  but  one  lien  is  claimed,  and  the  right  to  it  is  as- 
serted by  one  who,  at  the  request  of  the  owner  of  real 
property,  cleared  and  improved  the  same,  and  we  see  no 
means  of  escaping  from  the  conclusion  that  he  *Tias  a  lien 
under  the  statute  upon  the  property  for  the  labor  so  per- 
formed." But  it  is  asserted  in  the  brief  of  appellants  that» 
before  a  person  can  have  a  lien  upon  land  for  work,  it  must 
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appear  that  it  was  the  mutual  understanding  of  the  par- 
ties that  a  lien  was  contemplated.  If  it  is  meant  by  this 
statement  to  convey  the  idea  that  at  the  time  the  agreement 
for  the  work  is  made  the  parties  must  have  "in  immediate  ^ 
view  the  right  of  lien,"  we  are  unable  to  assent  to  the 
proposition.  See  4*hillips,  Mechanics'  Liens  (2d  ed.), 
§122. 

If  the  work  actually  done  upon  the  land  is  of  such  a 
character  as  to  entitle  the  laborer  to  a  lien  under  the  law, 
his  right  of  lien  is  not  lost  simply  by  reason  of  the  fact 
that  he  did  not  have  it  in  mind  at  the  time  he  agreed  to 
perform  the  labor.  Of  course,  the  right  of  lien  may  be 
waived,  but  we  see  no  evidence  of  a  waiver  in  tiiis  in- 
stance. 

It  is  further  claimed  by  appellants  that  the  court  erred 
in  holding  that  under  the  contract  respondent  had  made 
sufficient  d^nand  for  the  cows  before  bringing  his  action. 
But  we  are  of  the  opinion  that  the  evidence  clearly  justifies 
the  conclusion  of  the  court  in  that  regard.    The  fact  that 
the  respondent,  accompanied  by  one  Schrum,  went  to  the 
place  of  residence  of  A.  U.  Davis  (where  appellants'  cows 
then  were),  by  the  direction  of  the  appellant  George  H. 
Davis  for  the  express  purpose  of  getting  the  cows,  is 
clearly  established  by  the  evidence  in  the  record.    And  A. 
U.  Davis,  the  father  of  the  appellant  George  H.  Davis, 
testified  at  the  trial,  in  the  court  below,  that  "plaintiff  said 
he  came  after  the  three  cows."    From  these  facts  it  plainly 
appears  that  a  demand  for  the  cows  was  duly  made  by 
the  respondent.    Having  determined  that  a  legal  demand 
i^as  made  for  the  cows,  it  becomes  unnecessary  to  discuss 
at  length  the  proposition  urged  by  the  respondent,  that, 
under  the  contract  in  question,  proof  of  a  demand  was 
not  essential  to  hie  cause  of  action;  and  we  will  there- 
fore simply  observe  that  his  position  is  not  unsupported 
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by  authority.  See  Morford  v.  Mastin,  17  Am.  Dec.  168 
(6  T.  B.  Mon.  609) ;  Mitchell  v.  Gregory,  4  Am.  Dec. 
665  (1  Bibb,  449)  ;  Rector  v.  Purdy,  18  Am.  Dec.  494  (1 
Mo.  186) ;  7  Wait^  Actions  and  Defenses,  p.  368. 

It  is  contended  by  the  appellants  that  the  court  erred 
in  permitting  the  respondent  to  sho^by  parol  evidence 
the  kind  of  cows  contracted  for.     The  record  discloses 
that  one  portion  of  the  evidence  to  which  appellants  ob- 
ject was  introduced  to  show  the  kind  of  cows  alleged  to 
have  been  tendered  to  the  respondent,  and  the  other  to 
show  by  the  declarations  made  by  appellant  Gteorge  H. 
Davis  what  kind  of  cows  he  himself  deemed  called  for  bv 
the  contract     We  think  the  evidence  was  properly  ad- 
mitted.    The  trial  court  found  as  a  fact,  upon  the  issue 
of  tender,  that  the  appellants  did  not  tender  to  the  re- 
spondent any  such  cows  as  the  contract  required,  and  this 
finding  is  assigned  for  error.     Counsel  for  both  parties 
agree  that  ordinary  merchantable  cows  were  contemplated 
by  the  contract,  and  the  learned  trial  court  seems  to  have 
been  of  the  same  opinion.    There  is  a  conflict  in  the  evi- 
dence upon  that  question,  and  this  court  has  repeatedly 
held  that  a  finding  of  fact  will  not  be  disturbed  in  such 
cases  unless  the  weight  of  the  evidence  is  clearly  against  it, 
which  does  not  appear  in  this  case.  See  Hamar  v.  Peterson, 
9  Wash.  162  (37  Pac  309)  ;  Knapp  v.  Crawford,  16  Wash, 
624  (48  Pac.  261) ;  Skeel  v.  Christenson,  17  Wash.  64P 
(50  Pac.  466)  ;  Washington  Dredging  £  Imp.  Co.  v.  Pari- 
ridge,  19  Wash.  62  (62  Pac.  523). 

The  conclusions  of  law  being  fully  supported  by  the 
findings,  the  judgment  is  affirmed. 

DuNBAB,  C.  J.,  and    Fullebton  and    Rkavis,  J  J., 

concur. 
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The  State  of  Washington  on  the  Relation  of  D.  F. 
Calderwood,  Bespondent,  v.  Feed  Schombeb^  as  Jus- 
tice of  the  Peace  for  Olympia  Precinct^  Thurston 
County,  Appellant. 

CBIMXNAL  LAW — ^PBOBECUTIONS  BEFORE  JUSTICES  OF  PEACE — ^VENUE 
^-CONSTRUCTION  OF  STATUTE. 

The  act  of  March  7,  1899,  ^Laws  1899,  p.  53),  providing  that 
"all  actions  commenced  before  a  justice  of  the  peace  shall  be 
brought  in  the  justice  court  of  the  precinct  in  which  one  or 
more  of  the  defendants  reside,"  must  be  construed  as  applying 
only  to  civil  actions,  since  such  construction  harmonizes  with 
the  existing  legislation  on  the  suoject  of  civil  actions,  and  avoids 
any  destruction  of  the  uniformity  governing  trials  under  our 
system  of  criminal  procedure;  and,  so  construed,  one  chargeable 
with  an  offense  cognizable  by  a  justice  of  the  peace,  may,  under 
the  provisions  of  Bal.  Code,  §  4684,  making  a  justice's  territorial 
jurisdiction  co-extenslve  with  his  county,  be  prosecuted  before 
any  justice  In  the  county. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Olivee  V.  Linn,  Judge.    Reversed. 

George  H.  Funk,  for  appellant. 
W.  /.  Agnew,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

White,  J. — On  the  8th  day  of  June,  1900,  there  was 
filed  with  the  appellant  here,  a  duly  elected  and  qualified 
justice  of  the  peace  for  Olympia  precinct,  Thurston  county, 
a  written  complaint^  duly  verified  as  required  by  law, 
charging  the  respondent,  D.  F.  Calderwood,  with  the 
offense  of  "assault  and  battery,"  committed  against  the 
person  of  one  Frank  Warner,  a  child  thirteen  years  of  age, 
the  offense  being  allied  to  have  been  committed  in  the 
town  of  Tenino,  Thurston  coimty;  that  thereupon  a  war- 
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rant  was  issued,  the  respondent  duly  arrested  and  bix>ught 
before  the  court  upon  the  said  8th  day  of  June,  1900,  and 
he  entered  into  a  bond  conditioned  for  his  appearance  upon 
the  12th  day  of  June,  1900,  at  which  time  he  appeared 
and  demurred  to  the  complaint  for  want  of  jurisdiction 
over  him,  which  demurrer  being  overruled,  he  applied  to 
the  superior  court  of  Thurston  coimty  for  a  writ  of  prohibi- 
tion restraining  the  said  appellant,  as  justice,  from  pro- 
ceeding to  try  him  for  the  offense  of  which  he  stood  ac- 
cused ;  that  the  said  superior  court,  on  said  12th  day  of 
June,  1900,  granted  an  alternative  writ  of  prohibition, 
returnable  on  the  14th  day  of  June,  1900,  at  the  hour  of 
ten  o'clock,  a.  m. ;  that  the  appellant,  in  obedience  to  said 
alternative  writ,  appeared  before  the  court  upon  the  date 
mentioned,  and  moved,  the  said  superior  court  to  quash  and 
dismiss  the  said  alternative  writ  of  prohibition,  which  mo- 
tion was  denied ;  that  thereupon  the  said  appellant  filed  his 
return  to  the  said  writ,  and  the  court,  after  argum^it, 
rendered  judgment  making  the  said  alternative  writ  of 
prohibition  absolute,  and  permanently  restrained  the  aj^pel- 
lant,  as  justice  from  proceeding  to  try  and  punish  the  said 
respondent  for  the  offense  with  which  he  stood  accused. 
From  said  judgment  the  appellant  prosecutes  this  appeal. 
The  controversy  in  this  cause  is  the  result  of  a  "three- 
line"  indiscretion  on  the  part  of  the  legislature.     The  act 
of  March  7,  1899  (Laws  1899,  p.  53),  is  as  follows: 

"All  actions  commenced  before  a  justice  of  the  peace 
shall  be  brought  in  the  justice  court  of  the  precinct  in 
which  one  or  more  of  the  defendants  reside." 

The  lower  court  held  that  this  act  applied  to  criminal 
actions  as  v^ll  as  to  civil  actions,  and,  inasmuch  as  it 
appeared  that  the  respondent  was  accused  of  an  offejise 
cognizable  in  justice  court,  he  must,  under  the  terms  of 
this  act,  be  tried  before  the  justice  of  the  precinct  wbere 
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he  claimed  his  residence,  and  could  not  be  tried  before 
the  appellant,  another  justice  of  the  same  county,  even 
though,  as  appears  in  respondent's  return,  there  was  no 
justice  in  Tenino  precinct  Appellant  contends  that  this 
act  was  intended  to  apply  solely  to  civil  actions,  and  that 
the  court  is  therefore  in  error  in  applying  it  to  criminal 
actions,  and,  if  this  error  be  not  corrected,  it  will  have  the 
effect  of  very  seriously  incumbering  the  administration  of 
the  criminal  law. 

Many  definitions  of  the  term  "action"  have  been  given 
by  the  courts.  That  by  Bouvier  seems  to  us  to  be  the  most 
comprehensive.     He  defines  the  term  thus: 

"The  formal  demand  of  one's  right  from  another  per- 
son or  party  made  and  insisted  on  in  a  court  of  justice. 
In  a  quite  common  sense,  action  includes  all  the  formal 
proceedings  in  a  court  of  justice  attendant  upon  the  de- 
mand of  a  right  made  by  one  person  or  party  of  another 
in  such  court,  including  an  adjudication  upon  the  right  and 
its  enforcement  or  denial  by  the  court." 

He  defines  a  civil  action  to  be: 

"Those  actions  which  have  for  their  object  the  recov- 
ery of  private  or  civil  rights,  or  of  compensation  for  their 
infraction." 

He  defines  a  criminal  action  to  be: 

"Those  actions  prosecuted  in  a  court  of  justice,  in  the 
name  of  the  government,  against  one  or  more  individuals 
accused  of  a  crime." 

It  will  be  seen  that  civil  and  criminal  actions  are  in- 
cluded within  the  definition  of  the  term  "action."  In  one 
instance  the  demand  is  made  to  the  court  by  the  individ- 
ual  for  an  infringement  of  a  private  right.  In  the  other 
the  demand  is  made  to  the  court  by  the  sovereign  for  the 
redress  of  a  public  injury.  The  appellant  claims  that, 
^vrhen  the  word  "action"  is  used  in  our  statutes,  it  refer? 
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only  to  a  civil  proceeding,  and  in  support  thereof  cites 
us  to  §§  4793  to  4824,  inclusive,  Bal.  Code.  These  sec- 
tions, from  the  context,  clearly  refer  to  civil  actions.  Sec- 
tion 4793  reads: 

"There  shall  be  in  this  state  hereafter  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  which  shall  be  called  a 
civil  action." 

Here  the  legislature  has  used  the  term  civil  in  connec- 
tion with  the  term  "action."  Section  6788,  Bal.  Code, 
reads : 

"Except  as  otherwise  specially  provided  by  statute, 
all  criminal  actions  shall  be  commenced  and  tried  in  the 
county  where  the  oflFense  was  committed." 

Section  6800,  Id.,  reads : 

"All  the  forms  of  pleadings  in  criminal  actions  hereto- 
fore existing  are  abolished.     *     *     *" 

It  would  seem  from  an  examination  of  these  statutes 
that  the  legislature  has,  when  legislating  as  to  one  da^, 
used  the  term  "civil,"  and  when  legislating  as  to  the  other 
has  used  the  term  "criminal,"  and  has  not  used  the  term 
"action"  as  applying  to  civil  proceedings  alone.  There  is 
no  doubt  that  the  term  "actions,"  as  used  in  the  statute  of 
1899,  is  comprehensive  enough  to  include  both  civil  and 
criminal  actions,  but  should  it  be  given  that  oonstniction  ? 
Where  the  language  of  a  statute  is  free  from  ambiguity  and 
conveys  a  definite  and  sensible  meaning,  the  courts  should 
not  hesitate  to  give  it  a  literal  interpretation.  But  where 
different  statutes  bear  upon  each  other,  and  they  would 
be  rendered  inconsistent  or  absurd  or  imoonstituti<»Lal  by 
such  literal  interpretation,  a  departure  from  the  obvious 
meaning  of  the  words  is  justifiable. 

"A  statute  should  be  construed  with  reference  to  its 
spirit  and  reason;  and  the  courts  have  power  to  dedaw 
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that  a  case  which  falls  within  the  letter  of  a  statute  is  not 
governed  by  the  statute,  because  it  is  not  within  the  spirit 
and  reason  of  the  law  and  the  plain  intention  of  the  legis- 
lature. This  rule  was  very  clearly  and  positively  laid 
down  by  the  supreme  court  of  the  United  States  in  an  im- 
portant case  which  involved  a  construction  of  the  so-called 
*'Alien  Contract  Labor  Law."  This  act  of  congress  pro- 
hibits the  importation  into  this  country  of  'any'  foreigners 
under  contract  to  perform  *labor  or  service  of  any  kind.' 
The  question  arose  as  to  its  applicability  to  a  clergyman 
who  came  to  this  country  under  contract  to  enter  the 
service  of  a  church  as  its  rector.  The  court  conceded  that 
the  case  came  within  the  letter  of  the  law,  but  because  it 
was  not  within  the  spirit  and  intent  of  the  law^  it  was 
held  that  the  act  had  no  application  to  the  case  at  bar. 
'It  is  a  familiar  rule,'  said  the  court,  *that  a  thing  may 
be  within  the  letter  of  the  statute,  and  yet  not  within  the 
statute,  because  not  within  its  spirit  nor  within  the  in- 
tention of  its  makers.  This  has  been  often  asserted,  and 
the  reports  are  full  of  cases  illustrating  its  application. 
This  is  not  the  substitution  of  the  will  of  the  judge  for 
that  of  the  legislator;  for  frequently  words  of  general 
meaning  are  used  in  a  statute,  words  broad  enough  to  in- 
clude the  act  in  question,  and  yet  a  consideration  of  the 
whole  l^slation,  or  of  the  circumstances  surroimding  its 
enactment,  or  of  the  absurd  results  which  follow  from 
giving  such  broad  meaning  to  the  words,  makes  it  unrea- 
sonable to  believe  that  the  legislator  intended  to  include 
the  particular  act.'  And  speaking  to  the  case  at  bar :  'The 
construction  invoked  cannot  be  accepted  as  correct.  It 
is  a  case  where  there  was  presented  a  definite  evil,  in  view 
of  which  the  legislature  used  general  terms  with  the  pur- 
pose of  reaching  all  phases  of  that  evil;  and  thereafter, 
unexpectedly,  it  is  developed  that  the  general  language 
thus  employed  is  broad  enough  to  reach  cases  and  acts 
which  the  whole  history  and  life  of  the  country  affirm 
could  not  have  been  intentionally  legislated  against.  It  is 
the  duty  of  the  courts,  under  those  circumstances,  to  say 
that,  however  broad  the  language  of  the  statute  may  be,  . 
the  act,  although  within  the  letter,  is  not  within  the  in- 
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tention  of  the  legislature,  and  therefore  cannot  be  within 
the  statute.' "  Black,  Interpretation  of  Laws,  p.  48,  and 
cases  cited. 

If  a  statute  is  susceptible  of  two  constructions,  one  of 
which  would  render  it  constitutional,  and  the  other  not,  it 
is  to  receive  the  former  construction,  as  presumptively  ex- 
pressing the  legislative  intent.  Dow  v.  Norris,  4  N.  H.  16 
(17  Am.  Dec.  400). 

The  venue  in  civil  actions  under  the  general  statutes 
of  the  state  depends  upon  the  situs  of  the  subject  matter 
or  the  residence  of  the  parties,  or  where  they  may  be  found, 
or  where  the  cause  arose.  See  §§4852  to  4855,  inclusive; 
also  §§5499  and  5692,  Bal.  Code.  There  is  no  restriction 
in  the  constitution  as  to  the  power  of  the  legislature  to 
determine  the  venue  in  civil  actions.  In  criminal  prose- 
cutions it  is  expressly  provided  by  the  constitution  that 
the  accused  shall  ^Tiave  a  speedy  public  trial  by  an  im- 
partial jury  of  the  county  in  which  the  offense  is  alleged 
to  have  been  committed/'  Constitution,  art.  1,  §  22.  The 
constitution  and  the  general  legislation  of  the  state  (see 
§6788,  Bal.  Code)  recognize  the- universal  law  in  criminal 
matters,  that  the  place  of  the  commission  of  the  offense 
charged  determines  the  venue.  When  the  act  of  1899  was 
passed,  the  law  relative  to  the  jurisdiction  of  justices  of 
the  peace  was  to  the  effect  that  the  jurisdiction  of  a  jus- 
tice of  the  peace  should  be  coextensive  only  with  the  limits 
of  the  county  in  which  he  was  elected  or  appointed.  They 
were  also  given  concurrent  jurisdiction  vnth  the  superior 
courts  in  affrays,  assault  and  battery,  violation  of  estray 
laws,  obstruction  of  highways  and  bridges,  charging  extra 
tolls  at  ferries  and  bridges,  neglect  of  roads  by  supervisors, 
public  indecency,  having  obscene  books  and  pamphlets  for 
exhibition,  malicious  trespass,  petit  larceny,  and  in  all 
misdemeanors  where  the  offense  is  not  punishable  by  im- 
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prisonment  or  by  a  fine  greater  than  $100,  and  public 
nuisances,  and  over  all  criminal  cajses  coming  under  any 
city  or  town  ordinance  where  the  fine  did  not  exceed  $100. 
§§  4683,  4684,  Bal.  Code.  Suppose  a  resident  of  Pierce 
county  is  temporarily  in  Thurston  county,  and  while  there 
commits  a  criminal  oflFense  within  the  concurrent  juris- 
diction of  a  justice  of  the  peace,  as  prescribed  in  §  4683, 
supra.  If  the  act  of  1899  is  intended  to  include  criminal 
actions,  then  the  accused  must  be  tried  before  the  justice 
of  the  peace  of  the  precinct  in  which  he  resides  in  Pierce 
county.  When  arraigned  he  demands,  as  he  may,  a  jury 
trial.  The  jurisdiction  of  the  justice  to  summon  a  jury 
is  coextensive  only  with  the  limits  of  the  county  where 
he  holds  his  office.  The  accused  is  then  tried  by  a  jury 
from  other  than  the  county  where  the  offense  was  com- 
mitted. In  case  of  conviction  he  appeals  to  the  superior 
court.  What  superior  court?  Of  the  county  where  the 
justice  resides  and  has  his  office,  or  of  the  county  where 
the  offense  was  committed?  While  the  statute  relative 
to  appeals  in  civil  actions  says  the  appeal  must  be  to 
the  superior  court  of  the  same  county  where  the  judgment 
was  rendered,  in  criminal  actions  the  statute  says  the 
appeal  shall  be  to  the  superior  court.  The  universal  prac- 
tice has  been  to  appeal  in  criminal  cases  to  the  superior 
court  of  the  county  where  the  judgment  was  rendered, 
as  in  civil  actions,  and  we  have  no  doubt  that  this  is  the 
meaning  of  the  statute.  When  the  accused  is  arraigned  in 
the  superior  court  he  demands  again  a  jury  trial.  The 
jurisdiction  of  the  superior  court  to  call  a  jury  extends 
only  to  the  limits  of  the  county.  The  accused  is  then  put 
upon  his  trial  before  a  jury  other  than  of  the  county  in 
which  the  offense  was  alleged  to  have  been  committed,  in 
clear  violation  of  the  constitutional  provision.  This  re- 
sult happens,  or  the  accused  cannot  be  tried  and  punished 
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for  the  offense.    Suppose,  as  it  might  be,  the  jurisdiction 
of  the  superior  court  is  first  invoked.    Then  the  accused, 
under  §  6788,  supra,  must  be  prosecuted  in  the  county 
where  the  offense  was  committed.    Again,  suppose  a  resi- 
dent of  Tacoma,  Pierce  county,  and  a  resident  of  Olympia, 
Thurston  county,  jointly  commit  an  offense  in  Olympia 
within  the  concurrent  jurisdiction  of  a  justice  of  the  peace ; 
then  they  may  be  tried  before  a  justice  of  the  peace,  either 
in  Olympia  or  Tacoma,  because  the  act  says  the  action 
may  be  brought  in  the  justice  court  of  the  precinct  in  which 
one  or  more  of  the  defendants  reside;  while,  if  the  juris- 
diction of  the  superior  court  should  be  first  invoked,  they 
could  be  tried  only  in  Thurston  county,  where  the  offense 
was  committed.     But  suppose  the  offense  committed  was 
one  within  the  sole  and  exclusive  jurisdiction  of  a  justice 
of  the  peace,  as  provoking  an  assault  by  word,  sign,  or 
gesture;  tlie  only  place  in  which  the  accused  could  be 
tried,  if  the  respondent's  contention  is  sound,  is  the  pre- 
cinct in  Pierce  county  where  the  accused  resided.     This 
construction  would  in  effect  repeal,  to  a  limited  extent, 
§  4684,  Bal.  Code,  defining  th^  limits  of  the  jurisdiction 
of  the  justice  of  the  peace.     It  is  a  well  known  fact  that 
in  many  precincts  in  this  state  there  are  no  justices  of 
the  peace.     A  person  residing  in  such  a  precinct,  under 
the  construction  contended  for  by  the  respondent,  could 
not  be  punished  at  all  for  an  offense  committed  by  him 
in  another  precinct,  if  within  the  sole  and  exclusive  juris- 
diction of  a  justice  of  the  peace,  such  as  provoking  an 
assault     Such  offenders,  by  the  mere  accident  of  reri- 
dence,  escape  punishment,  while  others  are  punished  if 
their  residence  happens  to  be  in  the  precinct  where  the 
offense  was  committed  and  a  justice  of  the  peace  has 
there  an  ojffioe.     Section  12  of  the  bill  of  rights  provides 
that  no  law  shall  be  passed,  granting  to  any  citizen  im- 
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munities  which  shall  not  equally  belong  to  all  citizens.  It 
seems  to  us,  the  eflFect  of  the  act  in  question  is  to  grant 
just  such  prohibited  immunities,  if  the  construction  con- 
tended for  by  respondent  is  correct.  It  is  not  to  be  pre- 
sumed that  the  legislature  intended  such  inharmonious  re- 
sults as  to  criminal  trials  as  a  strict  construction  of  this 
law  effects. 

"Statutes  should  be  so  construed,  if  possible,  as  to  give 
effect  to  all  of  their  clauses  and  provisions;  and  each 
statute  should  receive  such  a  construction  as  will  make  it 
harmonize  with  the  pre-existing  body  of  law.  Antagonism 
between  the  act  to  be  interpreted  and  the  previous  laws, 
whether  statutory  or  unwritten,  is  to  be  avoided,  unless 
it  was  clearly  the  intention  of  the  legislature  that  such 
antagonism  should  arise.  *  *  *  Now  it  is  always 
presumed  *  *  *  that  the  legislature  does  not  intend 
to  be  inconsistent  with  itself,  that  it  does  not  intend  to 
make  unnecessary  changes  in  the  existing  laws,  and  that 
statutes  are  not  to  be  repealed  by  implication.  Hence 
arises  the  rule  that,  in  case  of  any  doubt  or  ambiguity,  a 
statute  is  to  be  so  construed  as  to  be  consistent  with  itself 
throughout  its  extent,  and  so  as  to  harmonize  with  the 
other  laws  relating  to  the  same  or  kindred  matters.  It 
was  an  ancient  maxim  of  the  law  that  Hnterpretare  et  con- 
cordare  leges  legibtis  est  optimiis  interpretandi  •modus;* 
that  is,  to  interpret,  and  (to  do  it  in  such  a  way  as)  to 
harmonize  laws  with  laws,  is  the  best  method  of  interpre- 
tation. It  is  not  permissible,  if  it  can  be  reasonably 
avoided,  to  put  such  a  construction  upon  a  law  as  will  raise 
a  conflict  between  different  parts  of  it,  but  effect  should  be 
given  to  each  and  every  clause  and  provision.  But  when 
there  is  no  way  of  reconciling  conflicting  clauses  of  a 
statute,  and  noUiing  to  indicate  which  the  legislature  re- 
garded as  of  paramount  importance,  force  should  be  given 
to  those  clauses  which  would  make  the  statute  in  harmony 
with  the  other  legislation  on  the  same  subject,  and  which 
would  tend  most  completely  to  secure  the  rights  of  all 
persons  affected  by  such  legislation.  And  so,  where  an 
action  is  brought  under  a  particular  section  of  a  statute. 
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which,  considered  alone,  is  in  conflict  with  the  constitution, 
and  it  appears  that  such  statute,  as  a  whole,  is  in  haiv 
mony  with  the  constitution,  such  construction  should  be 
given  to  the  particular  section  as  will  harmonize  with  the 
statute,  when  considered  in  the  light  of  the  whole  enact- 
ment. Again,  where  two  statutes  on  the  same  subject,  or 
on  related  subjects,  are  apparently  in  conflict  with  each 
other,  they  are  to  be  reconciled  by  construction,  so  far 
as  may  be,  on  any  fair  hypothesis,  and  validity  and  effect 
given  to  both,  if  this  can  be  done  without  destroying  the 
evident  intent  and  meaning  of  the  later  act.  Thus,  a 
statutory  rule  must  be  construed  consistently  with  the 
whole  system  of  pleading  and  practice  of  which  it  forms 
a  part.  When  the  power  to  hear  and  determine  statutory 
misdemeanors  is  given  to  a  municipal  corporation,  but  no 
words  of  exclusion  or  restriction  are  used,  the  remedies 
between  the  state  and  the  corporation  will  be  construed  to 
be  concurrent;  but  where  the  manifest  intention  is  that 
the  prosecution  shall  be  limited  exclusively  to  one  juris- 
diction, that  intention  must  prevail.  Again,  of  two  con- 
structions, either  of  which  is  warranted  by  the  words  of 
an  amendment  to  a  public  act,  that  is  to  be  preferred 
which  best  harmonizes  the  amendment  with  the  general 
tenor  and  spirit  of  the  act  amended.  And  it  has  been  said 
that  while  laws  must  be  construed  so  as  to  harmonize,  if 
possible,  yet,  if  two  statutes  interfere,  that  should  be  fol- 
lowed which  is  recoDMnended  by  the  most  beneficial  rea- 
sons." Black,  Interpretation  of  Laws,  pp.  60-62,  and 
cases  cited. 

To  hold  that  the  act  of  1899  applies  only  to  civil  ac- 
tions will  harmonize  it  with  the  legislation  on  the  same 
subject,  and  will  not  tend  in  any  way  to  destroy  the  uni- 
formity of  trials  under  our  criminal  system.  This  con- 
struction is  the  one  recommended  by  the  most  beneficial 
reasons.  It  therefore  follows  that  the  judgment  of  the 
court  below  in  granting  the  absolute  writ  of  prohibition 
should  be,  and  the  same  is,  reversed  and  the  writ  quashed ; 
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the  appellant  to  recover  his  costs  in  the  court  below  and 
on  this  appeal. 

Dunbar,  C.  J.,  and  Reavis^  Fullerton  and  Anders, 
JJ.,  concur. 


[No.  8533.     Decided  December  18,  1900.] 

The  State  of  Washington,  Appellant,  v,  Citt  of  Pull- 
man, Respondent. 

MUNICIPAL  CORPORATIONS— CONTRACTS — ULTRA  TIRES. 

A  contract  by  a  town  to  purchase  water  pipe  laid  by  another 
party  outside  of  the  town  limits  at  a  price  in  excess  of  |2»000» 
and  supply  water  to  such  party  and  other  persons  without  the 
limits  of  the  town,  is  vltra  vires  under  Gen.  Stat.,  §  683,  which 
provides  that  in  the  erection,  improvement  and  repair  of  all 
public  works,  when  the  expenditure  required  for  the  same  ex- 
ceeds the  sum  of  $100,  the  same  snail  be  done  by  contract  let 
to  the  lowest  responsible  bidder,  and  under  Id.,  S§  696,  697, 
which  prohioit  a  town  from  contracting  for  the  extension  of  its 
water  system,  whereby  an  indebtedness  is  created,  without  the 
assent  of  three-fifths  of  the  voters  of  the  town. 

SAME — ^ESTOPPEL. 

When  the  contract  of  a  municipal  corporation  is  absolutely 
vlira  vires,  the  fact  that  the  municipality  has  received  the  bene- 
fits of  the  contract  afPords  no  ground  for  an  estoppel  against  its 
denying  the  validity  of  the  contract 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
William  McDonald,  Judge.     AflSnned. 

P.  H.  Winston,  Attorney  General,  T,  M,  Vance  and 
Alex  M.  Winston,  for  the  State. 

V.  E,  Bull,  for  respondent 
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The  opinion  of  the  court  was  delivered  by 

DuNBAE^  C.  J. — This  action  was  brought  to  recover  the 
sum  of  $2,171.36,  for  damages  alleged  to  have  been  sus- 
tained by  plaintiff,  the  state  of  Washington,  by  reason  of 
the  failure  of  the  defendant,  the  city  of  Pullman,  to  pur- 
chase certain  pipe  in  accordance  with  the  contract  set  up  in 
the  amended  complaint.  The  regents  of  the-  Agricultural 
College,  Experiment  Station  and  School  of  Sciences  of  the 
state  of  Washington  entered  into  a  contract  with  the  city 
of  Pullman,  through  its  mayor,  that  the  college  or  the 
state  would  construct  a  reservoir  on  a  point  of  land  in 
the  rear  of  the  collie,  of  250,000  gallons  capacity,  lay  a 
six-inch  main  therefrom  to  connect  with  the  town  pump  of 
the  city  of  Pullman,  give  to  the  town  the  use  of  said  reser- 
voir and  pipe,  and  also  give  to  the  town  the  right  to  buy 
the  said  main  at  actual  cost  of  laying  the  same,  a  certain 
monthly  stipend  for  pumping  the  water  for  the  use  of  the 
college,  and  a  certain  number  of  cents  per  gallon  for  water 
used  for  irrigation.  At  the  end  of  the  term  for  which  the 
contract  ran,  the  city  refused  to  buy  the  plant,  and  this 
action  was  brought  by  the  state  to  recover  the  value  there- 
of, which  was  alleged  to  be  $2,171.36.  Demurrer  was  in- 
tetrpoeed,  which  was  overruled,  and  the  city  answereil, 
pleading  want  of  consideration,  that  the  contract  was  ultra 
viresj  and  other  defenses.  With  the  view  we  take  of  the 
question  of  whether  or  not  the  city  exceeded  its  power  in 
entering  into  this  contract,  it  will  not  be  necessary  to  eater 
into  a  discussion  of  the  question  of  whether  the  regents 
had  a  right  to  bind  the  state  or  bring  this  action  in  its 
behalf. 

The  contract  is  too  long  to  set  fortli  at  length  in  this 
opinion,  but,  in  substance,  it  was  a  promise  on  the  part  of 
the  city  to  supply  the  college  with  water  at  a  specified  rate 
and  a  promise  to  buy  from  the  state  a  portion  of  the  water 
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system  or  pipe  lines  from  the  west  line  of  the  state  lands 
to  connect  with  the  town  water  system,  to  enable  the  town 
to  supply  water  to  persons  without  the  limits  of  the  town. 
Section  683,  1  Hill's  Code,  provides  that  in  the  erection, 
improvement,  and  repair  of  all  public  buildings,  works, 
etc.,  when  the  expenditure  required  for  the  same  exceeds 
the  sum  of  $100,  the  same  shall  be  done  by  contract,  and 
shall  be  let  to  the  lowest  responsible  bidder,  after  due 
notice,  under  such  regulations  as  may  be  prescribed  by 
ordinance.  If  this  transaction  was  simply  a  commercial 
transaction,  it  was  beyond  the  power  of  the  city  author- 
ities to  enter  into  the  contract,  under  the  provisions  of 
the  section  just  quoted.  There  was  no  power  in  the  re- 
gents of  the  college,  as  agents  of  the  state,  to  make  a  con- 
tract to  erect  a  water  sj^stem  and  sell  it  to  the  town.  Neither 
did  the  town  of  Pullman  have  any  authority  to  enter  into 
a  contract  to  supply  water  to  any  person  or  corporation 
beyond  its  limits,  or  to  construct  a  water  system  for  the 
benefit  of  any  other  person  than  itself  or  its  inhabitants.' 
Under  the  provisions  of  §§  696,  697,  1  HilFs  Code,  the 
law  which  was  in  force  at  the  date  of  the  contract,  the 
town  was  prohibited  from  contracting  for  the  extension  of 
its  water  system  without  the  approval  of  its  citizens ;  and, 
Avhere  the  extension  or  addition  created  an  indebtedness, — 
and  in  this  case  an  indebtedness  was  contracted  for, — ^it 
required  the  assent  of  three-fifths  of  the  voters  of  the 
town.  So  that  there  can  be  no  question  but  that  the  action 
of  the  town  authority  in  entering  into  this  contract  was 
beyond  the  powers  given  it  by  law.  In  such  case  it  is 
well  settled  that  the  plea  of  ultra  vires  may  be  interposed. 
In  the  discussion  of  this  question,  th6  distinction  which 
is  made  between  the  application  of  the  law  to  private  cor- 
porations and  its  application  to  municipal  corporations 
must  be  kept  in  mind,  and  this  will  eliminate  from  the 
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discussion  the  most  of  the  authorities  cited  by  the  appel- 
lant. This  distinction  is  wisely  maintained,  for  the  au- 
thority of  a  private  agent  is  known  only  to  the  agent  and 
the  principal,  but  the  authority  of  the  officers  of  a  mu- 
nicipal corporation  is  a  matter  of  public  record,  which  is 
available  to  every  one.  The  scope  of  their  authority  is 
embraced  either  in  their  charters  or  in  the  statutes  of  the 
state,  and  the  limitation  upon  their  powers  is  equally  avail- 
able to  everv  one  who  desires  to  deal  with  tliem.  Hence, 
if  one,  knowing  their  powers  and  limitations,  sees  fit  to 
enter  into  illegal  contracts,  contracts  which  the  law  has 
forbidden  for  the  protection  of  the  tax  payers  of  the 
mimicipality,  he  has  no  right  to  complain  when  he  is 
estopped  from  enforcing  his  illegal  contract  by  a  plea  of 
ultra  vires  by  the  citizens  of  a  municipality.  If  he  knew 
the  law  and  contracted  in  the  face  of  that  knowledge,  he 
certainly  ought  not  to  recover ;  if  he  did  not  know  the  law 
as  matter  of  fact,  he  is  subject  to  no  greater  hardship  than 
has  always  been  imposed  upon  the  citizen,  viz.,  the  denial 
of  the  right  to  plead  ignorance  of  the  law  on  the  theory 
that  it  was  his  duty  to  know  it. 

It  is  claimed,  however,  by  the  appellant,  that,  having 
received  the  benefits  of  the  contract  which  the  city  entered 
into,  it  ought  to  be  estopped  from  denying  its  validity: 
also  that  it  had  ratified  the  contract  by  receiving  the  bene- 
fits. It  is  well  established  that  the  power  to  ratify  is  co- 
extensive only  with  the  power  to  contract,  and  that  an  act 
which  was  illegal  for  want  of  authority  on  the  part  of  the 
contracting  powers  cannot  be  ratified.  There  has  been  a 
conflict  of  opinion  on  some  branches  of  this  question,  but 
an  investigation  of  the  authorities  will  show,  we  think, 
that  where  courts  have  estopped  municipalities  from  in- 
terposing the  plea  of  ultra  vires,  and  from  escaping  the 
responsibility  of  their  acts,  it  has  been  where  there  has 
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been  a  defect  in  the  execution  of  the  contracts,  as  in  the 
issuance  of  bonds,  etc.,  and  not  where  there  has  been  an 
absolute  want  of  power  on  the  part  of  the  municipality 
to  contract.  The  most  of  the  cases  cited  by  the  appellant, 
as  we  indicated  before,  were  cases  of  private  corporations. 
The  appellant  cites  Hitchcock  v.  Galveston,  96  U.  S.  341, 
in  support  of  its  contention.  This  is  a  case  which  falls 
within  the  rule  announced  above,  and  the  city  was  pro- 
ceeding within  its  powers,  but  in  an  irregular  manner. 
In  speaking  of  the  claim  that  the  city  had  exceeded  its 
power,  the  supreme  court  of  the  United  States  in  its 
opinion  says: 

"Another  objection  to  the  validity  of  the  contract,  urged 
by  the  city,  is  founded  upon  a  provision  of  the  charter,  that 
the  council  shall  not  borrow  for  general  purposes  more 
than  $50,000 ;  and  it  is  said  the  contract,  if  valid,  creates 
a  liability  of  the  city  exceeding  that  sum.  This,  however, 
does  not  appear  in  the  contract  itself,  and  this,  perhaps, 
is  a  sufficient  answer  to  the  objection.  But  the  limitation 
is  upon  the  power  to  borrow  money,  and  to  borrow  it  for 
general  purposes.  It  implies  that  there  may  be  lawful  pur- 
poses which  are  not  general  in  the  sense  in  which  that 
word  is  used  in  the  charter.  An  examination  of  the  whole 
instrument,  and  of  the  numerous  and  large  powers  con- 
ferred upon  the  council,  as  well  as  duties  imposed,  makes  it 
evident  that  the  provision  could  not  have  been  intended  to 
prohibit  incurring  an  indebtedness  exceeding  the  sum 
named.  It  is  in  no  sense  a  limitation  of  the  debt  of  the 
city." 

There  are  some  remarks  in  this  opinion  that  give  color 
to  the  contention  of  the  appellant;  but  that  the  supreme 
court  of  the  United  States  did  not  intend  to  lay  down  the 
rule  that,  when  a  city  exceeded  its  powers  in  a  contract 
made  by  the  authorities,  the  plea  of  ultra  vires  could  not 
be  successfully  interposed,  is  made  evident  by  a  subsequent 
case  from  the  same  court,  viz..  Salt  Lake  City  v.  Hollister, 
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118  U.  S.  266  (6  Sup.  Ct.  1065),  wherein  is  pointed  out 
the  distinction  between  actions  ai;ising  on  contracts  made 
by  a  corporation  in  excess  of  its  corporate  powers  and  ac- 
tions against  corporations  for  injuries  caused  by  tortious 
acts  done  by  its  agents  in  the  course  of  its  business  and  of 
their  employment  in  excess  of  its  powers.  In  that 
case  it  was  held  that  the  city  could  not  escape  taxes  due  on 
its  property,  whether  acquired  legally  or  illegally,  and 
could  not  make  its  want  of  legal  authority  to  engage  in  a 
particular  transaction  or  business  a  shelter  from  the  tax- 
ation imposed  by  the  government  on  such  business.  And, 
in  answer  to  the  contention  of  appellant  in  that  respect, 
the  court  said : 

"It  remains  to  be  observed,  that  the  question  of  the  lia- 
bility of  corporations  on  contracts  which  the  law  does  not 
authorize  them  to  make,  and  which  are  wholly  beyond  the 
scope  of  their  powers,  is  governed  by  a  different  prin- 
ciple. Here  the  party  dealing  with  the  corporation  is 
under  no  obligation  to  enter  into  the  contract.  No  force, 
or  restraint,  or  fraud  is  practiced  on  him.  The  powers  of 
these  corporations  are  matters  of  public  law  open  to  his 
examination,  and  he  may  and  must  judge  for  himself  as 
to  the  power  of  the  corporation  to  bind  itself  by  the  pro- 
posed agreement.  It  is  to  this  class  of  cases  that  most  of 
the  authorities  cited  by  appellants  belong — cases  where 
corporations  have  been  sued  on  contracts  which  they  have 
successfully  resisted,  because  they  were  ultra  viresJ 


» 


It  is  true  that  the  court,  continuing,  says : 

"But^  even  in  this  class  of  cases,  the  courts  have  gone  a 
long  way  to  enable  parties  who  had  parted  with  property 
or  money  on  the  faith  of  such  contracts,  to  obtain  justice 
by  recovery  of  the  property  or  the  money  specifically,  or 
as  money  had  and  received  to  plaintiffs  use;"  citing 
Thomas  v.  Railroad  Co.,  101  U.  S.  71 ;  Louisiana  v.  Wood, 
102  U.  S.  294;  Chapman  v.  Douglass  County,  107  TJ.  S. 
348. 
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But  an  examination  of  tliose  cases  shows  that  the  general 
rule  announced  by  the  court  above  had  not  been  impinged 
upon. 

The  law  is  announced  by  Mr.  Dillon,  in  his  work  on 
Municipal  Corporations  (4th  ed.),  §  467,  in  a  manner  so 
concise  and  explicit  that  we  cannot  do  better  than  to  give 
it  room  in  this  opinion.    It  is  as  follows : 

"The  general  principle  of  law  is  settled  beyond  contro- 
versy, that  the  agents,  officers,  or  even  city  council  of  a 
municipal  corporation,  cannot  bind  the  corporaiion  by  any 
contract  which  is  beyond  the  scope  of  its  powers,  or  entire- 
ly foreign  to  the  purposes  of  the  corporation,  or  which 
(not  being  l^islatively  authorized)  is  against  public  pol- 
icy. This  doctrine  grows  out  of  the  nature  of  such  insti- 
tutions, and  rests  upon  reasonable  and  solid  grounds.  The 
inhabitants  are  the  corporators;  the  officers  are  but  the 
public  agents  of  the  corporation.  The  duties  and  powers 
of  the  officers  or  public  agents  of  the  corporation  are  pre- 
scribed by  statute  or  charter,  which  all  persons  not  only 
mQV  know,  but  are  bound  to  know.  The  opposite  doctrine 
would  be  fraught  with  such  danger  and  accompanied  with 
such  abuse  that  it  would  soon  end  in  the  ruin  of  munici- 
palities, or  be  legislatively  overthrown.  These  considera- 
tions vindicate  both  the  reasonableness  and  necessity  of 
the  rule  that  the  corporation  is  bound  only  when  its  agents 
or  officers,  by  whom  it  can  alone  act,  if  it  acts  at  all,  keep 
within  the  limits  of  the  chartered  authority  of  the  corpora- 
tion. The  history  of  the  workings  of  municipal  bodies 
has  demonstrated  the  salutary  nature  of  this  principle, 
and  that  it  is  the  part  of  true  wisdom  to  keep  the  corporate 
wings  clipped  down  to  the  lawful  standard.  It  results 
from  this  doctrine  that  contracts  not  authorized  by  the 
charter  or  by  other  legislative  act,  that  is,  not  within  the 
scope  of  the  powers  of  the  corporation  under  any  circum- 
stances, are  void,  and  in  actions  thereon  the  corporation 
may  successfully  interpose  the  plea  of  ultra  vires,  setting 
up  as  a  defense  its  own  want  of  power  under  its  charter  or 
constituent  statute  to  enter  into  the  contract;" — citing 
authorities  too  numerous  to  reproduce. 
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And  if  anything  were  wanting  to  elucidate  the  wisdom 
of  the  text  announced,  or  to  show  the  pernicious  results  of 
tolerating  the  practice  indulged  in  by  municipal  authori- 
ties to  exceed  their  legal  powers,  the  history  of  the  cities 
of  the  Pacific  Coast  furnishes  the  instance,  where,  under 
the  stimulus  of  rivalry  in  the  growth  of  cities,  obligations 
have  been  incurred  which  have  bankrupted  the  cities  and 
impoverished  the  inhabitants  by  excessive  taxation  ren- 
dered necessary  to  meet  such  obligations. 

In  Brady  v.  New  York,  16  How.  Pr.  432,  it  was  held 
that,  where  the  contract  under  which  work  was  done  was 
void  because  entered  into  in  violation  of  the  charter,  the 
contractor  could  not  recover  for  the  work  in  any  form, 
neither  under  the  contract  nor  as  upon  a  quantum  mermt, 
and  that  the  subsequent  ratification  of  the  contract  by  the 
common  council,  whether  before  or  after  the  work  was 
done,  did  not  make  it  binding  on  the  corporation.     It  was 
further  held  that,  where  the  officers  of  a  corporation  do  an 
act  in  excess  of  the  corporate  power,  the  corporation  is  not 
bound,  and  when  the  statute  under  which  the  corporation 
acts  restricts  its  action  to  a  particular  mode,  none  of  the 
agents  through  whom  the  corporation  acts  can  bind  it  in 
any  other  than  the  mode  prescribed.     This  is  a  very  in- 
structive and   well-considered  case.     In  Mayor,  eic,   of 
Baltimore  v.  Reynolds,  83  Am.  Dec.  535,  it  was  held  that 
a  person  dealing  with  agents  who  act  under  special  or  ex- 
press authority,  whether  written  or  verbal,  is  bound  at 
his  peril  to  know  what  the  power  of  the  agent  is  and  to  un- 
derstand its  legal  effect,  and,  if  the  agent  exceeds  the 
boundary  of  his  legal  powers,  the  act,  as  far  as  it  concerns 
the  principal,  is  void.     The  authorities  are  collated  and 
distinguished  in  this  case,  and,  in  answer  to  the  plea  of 
hardship,  the  court  quotes  from  Lee  v.  Munroe,  7  CrancK 
370,  where  it  is  said : 
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^^It  is  better  that  an  individual  should  now  and  then 
suffer  by  such  mistakes,  than  to  introduce  a  rule,  against 
an  abuse  of  which,  by  improper  collusions,  it  would  be 
very  difficult  for  the  public  to  protect  itself." 

In  fact,  the  rule  is  so  universal  that  it  seems  unneces- 
sary  to  cite  further  authority. 

But  we  are  not  without  precedent  in  our  own  decisions. 
In  Amott  V.  Spokane,  6  Wash.  442  (33  Pac  1063),  it 
was  held,  in  common  with  universal  authority,  that,  wher- 
ever a  person  enters  into  a  contract  with  an  agent  of  a 
municipal  corporation,  he  must  at  his  peril  ascertain  the 
extent  of  such  agent's  authority,  and,  if  he  fails  to  do  so, 
he  alone  must  suffer  the  consequences.    It  was  also  said : 

^'The  power  to  ratify  a  particular  contract  presupposes 
the  power  to  make  it  in  the  first  instance;  and,  if  it  is  such 
that  it  could  not  be  made  originally  except  in  a  certain  pre- 
scribed mode,  where  that  mode  is  disregarded  the  power  to 
ratify  does  not  exist  A  contract  which  is  invalid  because 
not  authorized  by  law  cannot  be  made  valid  and  binding 
retroactively  by  any  subsequent  action  of  the  corporate 
body,  and  a  liability  be  thereby  fastened  upon  the  corpora- 
tion;"— citing  Zottman  v.  San  Francisco,  20  Cal.  97 
(81  Am.  Dec.  96) ;  Nicolson  Pavement  Co,  v.  Painter,  35 
Cal.  704;  McPherson  v.  Foster,  43  Iowa,  48  (22  Am.  Rep. 
215)  ;  City  of  Bryan  v.  Page,  51  Tex.  532. 

In  Chehalis  County  v,  Hutcheson,  21  Wash.  82  (57 
Pac.  341,  75  Am.  St.  Rep.  818),  a  case  where  a  great 
hardship  was  worked  upon  the  appellant  by  the  application 
of  this  rule,  where  the  appellant,  who  was  a  school  superin- 
tendent for  Chehalis  county,  and  had  visited  schools  under 
a  statute  which  allowed  a  certain  compensation  therefor, 
but  which  statute  was  afterwards  pronounced  unconstitu- 
tional by  this  court,  it  was  held  that  the  county  would  not 
be  estopped  from  disputing  the  validity  of  the  warrants 
which  had  been  issued  in  payment  of  such  claims,  for  the 
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reasoiv  that  the  contract  would  be  void  ah  initio  by  virtue 
of  the  original  lack  of  authority  upon  the  part  of  the  com- 
missioners. The  court  announced,  as  the  reason  of  the 
rule  which  governs  the  decision  in  this  case,  tliat  the  acts 
of  the  officers  were  unauthorized  and  void,  and  that  one 
dealing  with  them  was  bound  to  take  notice  of  the  extent 
of  their  powers;  citing  2  Herman  on  Estoppel,  p.  1365, 
to  the  effect  that: 

"The  true  principle  in  such  cases  is  well  settled  that  one 
cannot  do  indirectly,  what  cannot  be  done  directly,  and, 
where  there  is  no  power  or  authority  vested  by  law  in  offi- 
cers or  agents,  no  void  act  of  theirs  can  be  cured  by  aid  of 
the  doctrine  of  estoppel.  Where  there  is  power,  and  it  is 
irregularly  exercised,  or  there  are  defects  and  omissions  in 
exercising  the  authority  conferred  by  law,  the  doctrine  of 
equitable  estoppel  may  well  be  applied  by  courts." 

In  the  case  at  bar  there  was  no  power  on  the  part  of  the 
municipality  to  enter  into  this  contract.  The  power  was 
conferred  upon  the  voters.  The  city  had  authority  only  to 
put  the  machinery  in  motion  which  would  elicit  and  deter- 
mine the  will  of  the  voters.  The  discretion  and  authority 
were  conferred  upon  the  voters,  and  not  upon  the  oflicers 
of  the  city.     Affirmed. 

Reavis^  Fullerton,  Andebs  and  White,  JJ.,  oonear. 
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Amanda  E.  Bounds,  Appellant,  v.  David  O.  Bounds  et 

ah.  Respondents. 

appeal — SUFFICIENCY  OF  EVIDENCE. 

In  an  action  for  divorce  the  findings  of  the  trial  court  that 
the  allegations  of  the  complaint  are  not  sustained  by  the  evi- 
dence will  not  be  disturbed  on  appeal,  unless  the  evidence  clear- 
ly warrants  a  different  conclusion. 

Appeal  from  Superior  Court,  Garfield  County. — ^Hon. 
Melvin  M.  Godman,  Judge.    Affirmed. 

Tweedy  &  Jewett,  for  appellant. 

S.  0.  Cosgrove  and  Gose  &  Kuykendall,  for  respondents. 

The  opinion  of  the  court  was  rendered  by 

White,  J. — ^This  action  is  brought  by  the  appellant  to 
obtain  a  decree  of  divorce  against  the  respondent  David  O. 
Bounds^  and  for  a  decree  declaring  certain  property,  the 
title  of  which  is  now  in  the  name  of  Jane  Bounds,  the  other 
respondent,  to  be  the  property  of  the  appellant  and  the 
respondent  David  O.  Bounds.  The  respondent  David  0. 
Bounds  answered,  and  denied  the  allied  acts  of  cruelty 
and  the  fraud  alleged  as  to  the  conveyance  of  the  property 
to  Jane  Bounds.  The  respondent  Jane  Bounds  denied  the 
fraud  alleged  as  to  the  conveyance  to  her  of  the  property. 
The  court  below  found  against  the  appellant  on  all  the 
issues  and  adjudged  the  title  of  the  property  to  be  right- 
fully in  Jane  Bounds.  The  court  below,  in  addition  to 
the  findings  of  fact  and  conclusions  of  law,  filed  a  written 
opinion,  carefully  weighing,  analyzing,  and  comparing  the 
testimony,  which  is  very  voluminous.  We  have  carefully 
T*ead  the  testimony  and  fully  concur,  not  only  in  the  find- 
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ings  of  fact  and  conclusions  of  law,  but  in  the  force  and 
effect  given  to  the  testimony  by  the  trial  court 

It  will  do  the  litigants  in  this  action  no  good  to  review 
in  this  opinion  the  testimony  at  length,  and  the  public 
would  not  be  benefited  thereby.  It  is  the  policy  of  the  law 
to  discourage  divorces,  and,  unless  the  evidence  clearly 
warrants  a  different  conclusion  from  that  arrived  at  by  the 
trial  court,  in  a  case  where  the  court  fails  to  find  the  alle- 
gations of  the  complaint  sustained  by  the  evidence,  we  will 
not  disturb  the  findings  of  the  court.  The  appellant  and 
the  respondent  David  O.  Bounds  had  lived  together  over 
twelve  years.  They  are  the  parents  of  three  childrrai  as 
the  result  of  that  union,  who  yet  need  their  joint  care  and 
support  We  do  not  regard  the  differences  between  the 
appellant  and  her  husband  as  irreconcilable.  We  are  very 
much  impressed,  as  was  the  court  below,  after  reading  the 
testimony  in  this  case,  that  the  father  of  the  appellant  and 
the  mother  of  the  respondent  David  O.  Bounds  have  sown 
the  seeds  of  discord  between  the  husband  and  wife.  With 
this  malign  influence  removed,  we  see  no  reason  why  the 
father  and  mother  of  the  helpless  children  involved  in  this 
litigation  may  not  again  resume  the  marriage  relations. 

The  judgment  of  the  court  below  is  affirmed. 

DuNBAE,  C.  J.,  and  Anders,  Re  avis  and  Fulleetox, 
JJ.,  concur. 
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W.  B.  AuQm,  Appellant,  v.  C.  L.  Fobssman^  Respondent. 

ATTACHMENT — ACTION  ON  NOTE  BEFORE  DUE — ^DISSOLUTION  OF  WBIT 
— ^EFFECT. 

Where  an  action  has  been  commenced  upon  a  promissory 
note  before  maturity  and  the  property  of  the  maker  attached, 
under  Code  Proc.,  |  290,  which  provides  that  an  action  may  be 
commenced  and  the  property  of  the  debtor  may  be  attached 
previous  to  the  time  when  the  debt  becomes  due,  when  nothing 
but  time  is  wanting  to  fix  an  absolute  indebtedness  and  when 
the  debtor  Is  about  to  dispose  of  his  property  with  intent  to 
defraud  his  creditors,  a  dissolution  of  such  attachment  causes 
an  abatement  of  the  action,  and  plaintiff  is  not  entitled  to  judg- 
ment therein,  even  though  his  note  matures  before  hearing 
upon  the  motion  to  dissolve  the  attachment 

SAME — ^APPEALABLE  OBDEB. 

An  order  dissolving  a  writ  of  attachment  is  reviewable  on 
appeal,  when  It  is  in  effect  a  dismissal  of  the  action  and  amounts 
to  a  final  judgment 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E. 
D.  Benson,  Judge.    Afi&rmed. 

Byera  &  Byers,  for  appellant 
E,  H.  Ouie,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  was  an  action  brought  by  appellant 
against  respondent  on  October  5,  1899,  on  a  promissory 
note  due  October  19,  1899.  An  affidavit  for  a  writ  of  at- 
tachment was  filed  in  the  action,  under  §  290,  2  Hill's 
Code,  which  provides  that  an  action  may  be  commenced 
and  the  property  of  a  debtor  may  be  attached  previous  to 
the  time  when  the  debt  becomes  due,  when  nothing  but 
time  is  wanting  to  fix  an  absolute  indebtedness,  and  when 
the  affidavit,  in  addition  to  that  fact,  states  certain  grounds, 
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— ^among  others,  that  the  defendant  is  about  to  dispose  of 
his  property  with  intent  to  defraud  his  creditors.  The 
affidavit  for  the  writ  was  based  on  these  grounds :  A  writ 
of  attachment  was  issued  and  levied  upon  lots  one  and 
two,  block  three,  of  Boston  Heights  Supplemental  Addi- 
tion to  Seattle,  the  property  of  respondent.  Thereafter 
respondent  served  and  filed  his  motion  in  the  superior 
court  for  an  order  dissolving  the  writ  of  attachment  for 
the  reason  that  the  grounds  for  attachment  alleged  in  the 
affidavit  for  attachment  were  not  true.  The  motion  was 
based  upon  the  affidavit  for  attachment,  and  the  affidavits 
in  support  of  and  against  the  motion  to  dissolve  the  at- 
tachment, and  the  files  and  records  in  the  cause.  The 
lower  court,  on  the  13th  day  of  November,  1899,  granted 
the  motion  to  dissolve,  and  entered  the  following  order: 

"This  cause  coming  on  to  be  heard  upon  the  moticm  of 
defendant,  and  the  affidavits  of  plaintiff  and  defendant 
and  the  files  and  records  herein,  for  an  order  discharging 
the  writ  of  attachment  issued  herein  and  levied  upon  the 
following  described  property,  to-wit:  Lots  one  (1)  and 
two  (2)  in  block  three  (3)  Boston  Heights  Supplemental 
Addition  to  Seattle,  Washington,  the  plaintiff  appearing 
by  his  attorneys,  Messrs.  Byers  &  Byers,  and  the  defend- 
ant appearing  by  his  attorney,  E.  H.  Guie,  and  it  appear^ 
ing  to  the  court  that  the  facts  and  grounds  set  forth  in 
the  affidavit  for  writ  of  attachment  herein  are  not  and 
were  not  at  any  time  true,  it  is  by  the  court^  ordered, 
considered,  and  adjudged  that  said  writ  of  attachmeiit  be 
and  the  same  hereby  is  discharged,  vacated,  and  dis- 
solved." 

We  have  examined  the  affidavits  and  record  on  the  mo- 
tion to  dissolve,  and  we  think  the  judgment  of  the  coort 
on  the  facts  set  forth  in  the  affidavits  was  correct,  and 
that  the  order  dissolving  the  writ  of  attachment  ^wiia  the 
proper  order  in  the  premises.  On  the  8th  day  of  Janu- 
ary, 1900,  the  lower  court  entered  an  order  to  the  effect 
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that  the  dissolving  of  the  writ  of  attachment  on  the  l&th 
day  of  November,  1899,  operated  as  and  was  a  dismissal 
of  the  action  brought  by  appellant.  This  order  was  in 
effect  a  dismissal  of  the  action  and  amounted  to  a  final 
judgment.  Treating  it  as  such,  an  appeal  will  lie  to  this 
court,  and  on  such  appeal  we  will  review,  as  we  have,  the 
order  dissolving  the  writ. 

The  complaint  stated  a  cause  of  action  if  it  set  f  ortli  the 
reason  for  its  premature  filing,  as  in  the  affidavit  for  the 
attachmeoit.    Cox  v.  Dawson,  2  Wash.  381  (26  Pac.  973). 

The  defendant  moved  to  dissolve  the  attachment,  under 
§§  318-320,  2  HilPs  Code,  which  are  as  follows: 

• 

"§  318.  The  defendant  may  at  any  time  after  he  has 
appeared  in  the  action,  either  before  or  after  the  release 
of  the  attached  property,  or  before  any  attachment  shall 
have  been  actually  levied,  apply  on  motion,  upon  reasona- 
ble notice  to  the  plaintiff,  to  the  court  in  which  the  action 
is  brought,  or  to  the  judge  thereof,  that  the  writ  of  attach- 
ment be  discharged  on  the  ground  that  the  same  was  im- 
properly or  irregularly  issued. 

§  319.  If  the  motion  be  made  upon  affidavits  upon  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  evidence  in  addi- 
tion to  those  on  which  the  attachment  was  issued. 

§  320.  If  upon  application  it  satisfactorily  appears 
that  the  writ  of  attachment  was  improperly  or  irregularly 
issued,  it  must  be  discharged." 

The  court  discharged  the  writ  because  it  was  improp- 
erly issued.    Did  that  abate  the  action  ?    We  think  it  did. 
It   affirmatively  appeared  from  the  complaint  that  the 
note  was  not  due  at  the  time  the  action. was  comnienced, 
aJid,  but  for  the  reasons  set  forth  in  the  complaint,  that 
tike  defendant  was  about  to  dispose  of  his  property  to  de- 
fraud his  creditors,  the  complaint  did  not  state  a  cause  of 
aotion.     The  action  was  dependent  upon  the  attachment, 
AXkd  must  fall  with  it.    When  it  was  adjudged  by  the  court 
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that  the  grounds  for  the  writ  were  untrue,  it  follows  thst 
the  action  was  prematurely  brought.  The  motion  to  diA- 
solve  the  attachment  was  in  the  nature  of  a  plea  in  abate- 
ment. As  was  said  by  the  court  of  appeals  of  Missauri, 
in  drier  v.  Fox,  4  Mo.  App.  522 : 

^'Under  the  law  as  it  formerly  stood,  where  the  plea  in 
abatement  was  found  for  defendant  the  whole  proceeding 
was  at  an  end,  and  plaintiff  must  commence  a  new  action. 
Now,  the  plea  in  abatement  being  disposed  of^  the  suit 
may  proceed^  but  as  if  oonmienced  by  simmions  alone^  If 
a  suit  were  oonmienced  by  summons  issued  upon  a  peti- 
tion which  set  out  no  cause  of  action,  judgment  upon  de 
murrer  must  necessarily  be  for  defendant  The  question 
would  not  be  whether  the  note  or  other  demand  sued  on 
was  due  at  the  time  of  joinder  in  demurrer,  but  whether 
it  was  due  at  the  time  of  the  filing  of  the  petition,  which, 
under  our  practice,  is  the  foundation  of  the  action.  The 
issue  raised  by  the  plea  in  abatement  being  out  of  the  way 
in  the  case  before  us,  and  the  case  standing  as  any  action 
commenced  by  summons,  we  see  no  reason  why  it  should 
not  be  subjected  to  the  ordinary  rules  governing  such 
actions;  nor  why  the  plaintiff  should  be  allowed  any  ad- 
vantage because  he  has  sworn,  no  matter  how  oonsciai- 
tiously,  to  his  belief  in  the  existence  of  a  ^te  of  facts 
which  is  found  not  to  have  existed.  When  a  man  gives  a 
promissory  note,  he  has  a  right  to  suppose  that,  if  by  the 
chances  of  business  and  inevitable  misfortune  he  cannot 
meet  it  at  maturity,  no  process  can  issue  to  subject  his 
property  to  forced  sale  to  meet  the  obligation  until  judg- 
ment has  been  obtained,  in  due  course,  upon  a  suit  com- 
m^iced  to  the  return  term  next  succeeding  the  maturity 
of  the  paper,  unless  he  meanwhile  leaves  the  state,  or  in 
some  other  way  brings  himsdf  under  the  provisions  of  the 
attachment  law.  But  if  the  views  of  the  law  upon  'which 
the  judgment  in  the  case  before  us  must  be  based  are  to 
prevail,  it  is  a  new  premium  offered  to  perjury,  and  the 
debtor's  position  depends  upon  the  degree  of  r^ard  that 
his  creditor  may 'have  for  an  oath.  An  unscrupulous 
creditor  may  swear  out  a  writ  of  attachment  the  day  after 
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the  execution  of  the  note,  and  have  his  suit  pending  in 
court  and  ripe  for  judgment  and  execution  on  the  very 
day  of  its  maturity;  and  if  any  care  be  taken  as  to  the 
character  of  the  levy  on  the  attachment,  there  is  no  risk 
whatever  in  the  proceeding." 

See,  also.  Pierce  v,  Myers,  28  Kan.  864;  Cox  v.  Beivr 
hardi,  41  Tex.  591;  Wadsworth  v.  Cheeny,  10  Iowa,  267;- 
Wingo  v,  Purdy,  87  Va.  472  (12  S.  E.  970) ;  Oowan  v. 
Hanson,  55  Wis.  341  (13  N.  W.  238). 

The  supreme  court  of  Iowa,  in  Crew  v.  McClung,  4  G. 
Greene,  154,  said: 

"Where  nothing  but  time  is  wanted  to  fix  an  absolute 
indebtedness,  an  attachment  may  be  issued  to  secure  such 
indebtedness,  under  the  provisions  of  the  Code,  §  1862 ; 
but  it  does  not  follow  that  a  judgm^it  may  be  rendered 
against  the  debtor,  without  his  consent^  before  the  liabil- 
ity is  matured.  Unless  expressly  required  by  law,  or 
justified  by  the  consent  of  the  debtor,  a  court  should  not 
feel  authorized  to  render  a  judgment  so  prematurely. 
That  section  of  the  code  was  enacted  as  a  protection  against 
fraudulent  creditors,  and  not  to  authorize  abortive  judg- 
ments. The  lien  might  be  created  before  the  indebted- 
ness matured,. when  a  party  is  attempting  to  defraud  his 
creditors,  but  a  judgment  could  not  legitimately  follow 
until  after  there  is  a  default  in  payment" 

For  the  same  reason,  we  do  not  think  a  valid  judgment 
can  be  entered  in  an  action  prematurely  brought,  when 
objection  is  made,  as  in  this  case,  by  the  defendant. 

The  judgment  of  the  court  below  is  affirmed. 

DvNBAB^  C.  J.,  and  Reavis  and  Fullebton,  J  J.,  con- 
cur. 
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[No.  3529.     Decided  December  26,   1900.] 

Samuel  Collett,  Appellant,  v.  Nobthern  Pacific  Kail- 
way  Company,  Respondent. 

^     65l  KEQLIGEWCB — ^EXCAVATION  IN  HIGHWAY  —  PEBSONAL        INJURIES  — 

PLEADING  AND  PBOOF. 

In  an  action  to  recover  damages  for  injuries  received  as  a 
result  of  defendant's  negligence  in  making  an  excavation  across 
a  public  highway,  wherein  the  complaint  alleges  "there  was  no 
railing  or  other  protection  to  guard  persons  against  the  danger 
of  falling  into  said  excavation;  that  the  same  was  left  open  and 
wholly  unprotected;  and  plaintiff,  relying  upon  the  fact  that  said 
crossing  should  be  in  a  safe  condition  for  travelers,  and  the 
night  being  so  dark  that  plaintiff  was  unable  to  discern  the 
unsafe  condition  the  same  was  in,  was,  without  fault  on  his  part, 
precipitated  and  thrown  down  into  said  excavation,"  the  action 
of  the  court  in  rejecting  evidence  that  defendant  maintained 
no  light  at  the  excavation,  based  on  the  want  of  an  allegation 
to  that  effect  in  the  complaint,  is  erroneous,  since  the  negligent 
act,  the  doing  of  which  occasioned  the  injury,  is  alleged  in  the 
complaint,  and  it  is  unnecessary  to  plead  the  evidentiary  matter 
setting  out  the  facts  constituting  the  negligence. 

SAME. 

Irrespective  of  the  rule  permitting  proof  of  negligent  acts 
under  a  general  allegation  of  negligence,  a  complaint  which 
alleges  that  plaintiff  was  precipitated  into  an  excavation  left 
open  and  unprotected  through  defendant's  negligence,  and  that 
the  night  was  so  dark  plaintiff  was  unable  to  discern  Its  unsafe 
condition,  and  a  denial  of  such  allegations  in  the  answer,  raise 
an  issue  as  to  whether  or  not  the  defendant  maintained  lights 
at  the  excavation. 

APPEAL — ^PRESUMPTIONS   IN  AID  OF  JUDGMENT — ^ERROR. 

The  rule  that  every  Intendment  will  be  brought  to  bear  In 
aid  of  the  judgment  is  Inapplicable  in  cases  where  a  legal  error 
has  been  committed  by  the  court  in  denying  or  invading  the 
rights  of  a  litigant,  and  gives  way  to  the  rule  that  error,  having 
been  committed,  will  be  presumed  prejudicial,  unless  it  affirma- 
tively appears  from  the  record  to  the  contrary. 
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Error  of  the  court  in  rejecting  evidence  in  plaintiff's  favor 
cannot  be  deemed  harmless,  in  aid  of  a  Judgment  in  defendant's 
favor  in  an  action  of  negligence  in  which  the  defense  of  contrib- 
utory negligence  was  set  up,  when  the  rejected  evidence  re- 
lated to  a  material  circumstance  upon  Which  the  jury  might 
base  its  finding  as  to  contributory  negligence. 

TBIAL — EXCLUSION    OF    EVIDENCE — ^WATVEB    OF    EBBOB. 

Where  evidence  offered  by  plaintiff  was  erroneously  rejected 
by  the  court  on  the  ground  that  it  did  not  respond  to  the  ccHn- 
plaint,  the  abandonment  by  plaintiff  of  a  subsequent  motion  to 
amend  the  complaint  so  as  to  allege  the  facts  deemed  neces- 
sary to  make  the  evidence  admissible,  because  the  court  would 
allow  the  amendment  only  on  the  condition  of  a  continuance 
being  granted  to  defendant,  does  not  constitute  a  waiver  of 
plaintiff's  right  to  urge  the  error  in  the  rejection  of  the  evi- 
dence, when  he  withdrew  his  motion  to  amend  on  the  express 
condition  that  no  rights  were  lost  to  him  under  the  exceptions 
which  he  had  taken  to  the  ruling  against  the  offered  evidence. 

Appeal  from  Superior  Court,  Lewis  County. — ^Hon. 
Henby  S.  Elliott,  Judge.     Keversed. 

M.  A.  Langhome  and  Forney  &  Ponder  (W.  W.  Lang- 
home,  of  counsel),  for  appellant. 

Crowley  &  Orosscup  and  A.  0,  Avery,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  brought  by  the 
plaintiff  (appellant)  for  the  recovery  of  damages  for  an 
injury  alleged  to  have  been  sustained  by  falling  into  an 
excavation  made  by  the  defendant  (respondent)  along  its 
line  of  railway  at  the  intersection  of  a  public  highway. 
On  the  trial  before  a  jury,  plaintiff  offered  to  prove  that 
defendant  did  not  maintain  a  light  at  the  excavation. 
Upon  objection  by  the  respondent's  attorney,  the  court  re- 
fused to  admit  such  evidence.  Plaintiff  then  offered  to 
amend  by  alleging  absence  of  a  light,  but  the  court  refused 
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to  allow  the  amendment  without  granting  a  continuance 
to  defendant  upon  a  representation  by  its  counsel  that  they 
were  unprepared  to  meet  the  charge.  Plaintiff  then  with- 
drew his  motion  to  amend,  and  proceeded  with  the  investi- 
gation of  the  case  upon  the  complaint  as  it  was^  preserving 
his  exceptions  to  the  ruling  of  the  court  in  not  allowing  the 
introduction  of  testimony. 

Under  the  allegations  of  error,  it  is  claimed  that  the 
court  erred  in  excluding  such  evidence  from  the  jury. 
In  order  to  pass  intelligently  upon  this  question,  it  will 
be  necessary  to  examine  the  complaint.  After  alleging 
the  corporate  capacity  of  the  defendant,  and  that  the 
place  where  the  excavation  was  made  was  on  a  county 
road,  it  is  alleged  as  f ollowd : 

*'4:.  That  heretofore,  and  at  the  time  of  tie  injurieB 
herein  complained  of,  the  said  defendant,  Northern 
Pacific  Railway  Company,  was  engaged  in  lowering,  and 
had  lowered  and  cut  down,  the  grade  of  said  railway  track 
in  and  near  the  village  of  Napavine,  Lewis  county,  Wash- 
ington, and  more  particularly  at  a  point  where  said  coun^ 
road  intersects  and  crosses  said  railway,  as  set  forth  in 
paragraph  two  of  this  complaint,  to  a  depth  of  from  three 
to  four  feet  below  the  levd  of  said  county  road,  and  said 
defendant  took  and  removed  from  said  crossing  all  the 
planks,  gravel,  and  other  substance  that  enabled  persona 
traveling  along  said  county  road  to  cross  said  railway 
track ;  and  had  dug  and  removed  the  dirt  from  bdween 
the  ties  of  said  railway  track  to  a  depth  of  from  twelve  to 
eighteen  inches,  and  by  reason  thereof  the  county  road 
was  left  from  three  to  four  feet  above  the  levd  of  said 
railway  track,  and  the  said  crossing  was  ^ollj  torn  up 
and  carried  away,  leaving  the  same  in  a  dangerous  and 
exposed  condition. 

5.  That  on  the  26th  day  of  August,  1899,  at  or  aboat 
the  hour  of  eight  o'clock  t).  m.,  this  plaintiff  was  lawfully 
traveling  along  said  county  road  on  horseback,  and  wbb 
proceeding  with  all  due  care  and  caution,  and.  had  no 
knowledge  that  the  crossing  at  said  railway  track  was  in 
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an  exposed  and  dangerous  condition;  that  there  was  no 
railing  or  other  protection  to  guard  persons  against  the 
danger  of  falling  into  said  excavation ;  that  the  same  was 
left  open  and  wholly  unprotected;  and  plaintiff,  relying 
upon  the  fact  that  said  crossing  should  be  in  a  safe  condi- 
tion for  travelers,  and  the  night  being  so  dark  that  plaintiff 
was  unable  to  discern  the  unsafe  condition  that  the  same 
was  in,  was,  without  fault  on  his  part,  precipitated  and 
thrown  down  into  said  excavation  on  and  upon  the  ties 
and  iron  of  said  railway  track,  whereby  he  was  greatly 
injured,"  etc. 

The  ground  upon  which  the  testimony  was  rejected  was 
that  there  was  no  allegation  of  negligence  by  reason  of 
not  having  a  light  at  the  excavation,  and  that  the  question 
of  whether  or  not  a  light  was  maintained  there  was  not 
in  issue  under  the  pleadings.  It  is  insisted  by  the  appel- 
lant that  the  allegations  of  the  complaint  were  sufficient 
to  put  in  issue  any  negligent  act  of  the  respondeilt  in  rela- 
tion  to  the  excavation,  and  that  the  proof  should  not  be 
confined  to  the  absence  of  a  railing  across  the  road.  We 
are  inclined  to  think  that  this  contention  must  be  sus- 
tained, and  that  the  language  of  the  complaint  is  broad 
enough  to  include  all  circumstances  of  negligence.  It  is 
true  that  plaintiff  did  not  plead  want  of  the  light  as  a 
circumstance  comprising  n^ligence,  but,  under  the  well 
established  rule,  this  was  not  necessary,  because  to  com- 
pel him  to  do  so  would  be,  in  the  language  of  many  of 
the  cases,  to  compel  him  to  plead  his  evidence. 

"The  rule  is  well-nigh  universal  that,  in  an  action  for 
negligence,  the  plaintiff  need  not  set  out  in  detail  the 
specific  acts  constituting  the  negligence  complained  of,  as 
this  would  be  pleading  the  evidence."  14  Enc  PL  &  Pr., 
p.  333,  and  cases  cited. 

"It  is  not  necessary  to  set  out  the  facts  constituting  the 
negligence  complained  of.  An  allegation  specifying  the 
act  constituting  the  injury,  and  alleging  that  it  was  n^li- 
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gently  and  carelessly  done,  is  sufficient  But  the  act  the 
negligent  doing  of  which  caused  the  injury  must  be 
stated."    2  Thompson,  Negligence,  p.  1247. 

It  will  be  noticed  that  the  negligent  act,  the  doing  of 
which  caused  the  injury,  is  stated  in  this  oomplaint^  viz., 
the  making  of  the  excavation  across  the  county  road.  In 
Oldiield  V.  New  York  &  H.  B.  B.  Co.,  14  N.  Y.  310,  where 
the  complaint  contained  but  a  general  averment  of  negU- 
gence  on  the  part  of  the  defendant,  evidence  to  show  that 
there  were  no  guards  in  front  of  the  cars  was  held  admissi- 
ble in  order  to  prove  negligence,  the  court  saying : 

"The  complaint  averred  that  the  death  was  caused  by 
the  negligence  and  default  of  the  defendants  and  their 
agents  and  servants.  This  authorized  evidence  of  the  de 
fendants'  negligence  or  misconduct  tending  to  produce 
the  injury,  without  a  more  particular  statement  in  the 
pleading.*' 

In  Hammond  v,  Schweitzer,  112  Ind.  246  (13  N.  E. 
869),  it  was  held  that  a  complaint  containing  a  general 
allegation  of  negligence  on  the  part  of  the  defendant  in 
performing  or  f aiUng  to  perform  a  duty  cast  upon  him  by 
the  law,  resulting  in  injury  to  the  plaintiff,  without  fault 
on  his  part,  is  sufficient  to  withstand  a  demurrer;  the 
court  citing  Clevela/nd,  etc..  By.  Co.  v.  Wynant,  100  Lad. 
160 ;  Pittsburgh,  etc.  By.  Co.  v.  Adams,  105  Ind.  151  (5 
N.  E.  187) ;  Town  of  Bushville  v.  Adams,  107  Ind.  475 
(8  K  E.  292,  57  Am.  Rep.  124).  This  is  a  case  where 
the  all^ation  was  that  the  defendants  had  operated  their 
elevator  in  a  negligent  manner,  and  the  court  said : 

"If  the  defendant  desired  the  complaint  to  specify 
more  particularly  wherein  the  plaintiff  claimed  the  defen- 
dant was  negligent,  a  motion  to  make  the  complaint  more 
specific  would  have  presented  the  question.'' 

In  Clark  v,  Chicago,  M.  &  8t.  P.  By.  Co.,  28  Minn.  69 
(9  X.  W.  75),  it  was  held  that,  in  an  action  for  damages, 
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where  the  complaint  alleged  that  the  defendant,  by  the 
culpable  carelessness,  negligence,  unskillfulness,  and  mis- 
management of  said  defendant  and  their  employees, 
wrongfully  ran  a  locomotive  with  a  train  of  cars  thereto 
attached  against  plaintiff's  horses  and  wagon,  while  law- 
fully traveling  along  the  public  highway,  on  demurrer 
the  complaint  was  sufficient,  although  it  did  not  state  the 
specific  physical  acts  constituting  the  allied  negligence 
and  carelessness.  To  the  same  effect  is  Lucas  v.  Wattles, 
49  Mich.  380  (13  N.  W.  782),  where  it  was  held  that,  in 
suing  for  damages  from  negligence,  plaintiff  must  count 
on  the  negligence  relied  on ;  but,  when  this  was  properly 
averred,  he  need  not  set  out  the  facts  which  go  to  establish 
it.  And  the  rule  was  announced  that,  when  defendant 
was  notified  with  what  negligence  he  was  charged,  he  was 
thereby  informed  that  the  circumstances  which  tended  to 
show  whether  he  was  wanting  in  due  care  would  be  in 
issue.  See,  also,  Ehman  v.  Minneapolis  8t  Ry.  Co.,  34 
Minn.  24  (24  K  W.  291)  ;  Clark  v.  Chicago,  B.  £  Q. 
By.  Co.,  15  Fed.  588 ;  Louisville  &  N.  B.  B.  Co.  v.  Wolfe, 
80  Ky.  82 ;  Bailroad  Co.  v.  Chester,  57  Ind.  297 ;  Orinde 
V.  Bailroad  Co.,  42  Iowa,  376. 

In  the  last  mentioned  case  the  plaintiff  alleged  that  he 
was  the  owner  of  a  certain  cow  which  casually  strayed 
upon  the  track  of  defendant's  road;  that  said  defendant, 
by  its  agents  and  servants,  did  run  and  manage  one  of  its 
engines  in  such  a  careless  manner  that  the  same  ran  over 
said  cow  and  killed  her ;  and  the  court  refused  a  motion 
to  make  the  complaint  more  specific  and  certain. 

In  fact,  we  think  this  is  the  almost  universal  rule.  It 
is  claimed,  however,  by  the  respondent^  that,  even  if  this 
rule  be  conceded,  there  is  another  rule  in  practice  which 
will  defeat  the  appellant's  right  to  a  reversal  of  this  case, 
viz.,  that  when  a  pleader  does  state  in  detail  the  specific 
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acts  complained  of,  he  is  strictly  bound  to  them,  and  can- 
not show  others;  citing  Bedford  v.  Spoktme  Street  By. 
Co.,  9  Wash.  55  (36  Pac  1085),  and  Seaiile  v.  Parker, 
13  Wash.  450  (43  Pac  369).  But  it  does  not  seem  to  us 
that  these  cases  are  in  point  here.  The  case  of  Bedford 
V.  Spoka/ne  Street  By.  Co.  was  where  there  was  no  general 
allegation  of  n^ligence,  and  it  was  held  by  the  court  that, 
in  such  a  case,  the  plaintiff  must  be  confined  to  the  allega- 
tions in  his  complaint.  The  writer  of  this  opinion  did  not 
concur  in  the  opinion  of  the  court  in  that  case,  but  as  it 
was  rendered  we  do  not  think  it  is  applicable  to  the  case  at 
bar,  because  it  is  obvious,  from  an  inspection  of  the  com- 
plaint in  this  case,  that  general  negligence  is  charged. 
The  case  of  Seaitle  v.  Parker,  supra,  was  a  suit  against 
the  city  treasurer  for  failure  to  account  for  moneys  due 
the  city,  and  what  we  held  in  that  case  was  that  when  the 
plaintiff  had  furnished  a  bill  of  items,  on  which  his  com- 
plaint was  founded,  he  was  confined  to  the  proof  of  the 
items  set  out  therein.  We  hardly  see  that  the  case  has  any 
bearing  on  the  case  at  bar. 

It  is  also  insisted  by  the  respondent  that  the  general 
rule  contended  for  by  the  appellant  is  modified  by  the 
Code  (Ballinger,  §  4906),  which  provides  for  a  statement 
of  facts,  but  this  requirement  does  not  oont^nplate  that 
the  evidentiary  matter  must  be  alleged.  The  complaint 
in  tbis  instance  was  a  concise  statement  of  facts,  wiiidi 
would  advise  the  respondent  of  the  charact^  of  the  de- 
fense necessary.  If  the  complaint  was  so  indefinite  and 
uncertain  that  the  respondent  could  not  go  to  trial  with 
safety,  the  statute  provides  a  remedy,  viz.,  a  moticHi  to 
make  the  complaint  more  definite  and  certain. 

But  it  is  finally  insisted  by  the  respondent  that,  in  any 
event,  this  judgment  should  not  be  reversed,  for  the  rea- 
son that  it  is  the  duty  of  the  court  to  presume  all  possiUe 
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facts  necessary  to  sustain  the  judgment  of  the  lower  court, 
and  many  cases  are  cited  from  this  court  to  sustain  this 
contention;  the  first  being  Rathbun  v.  Thurston  County, 
2  Wash.  564  (27  Fac.  448).    But  these  cases  do  not  seem 
to  us  to  have  any  application  to  the  question  involved 
here.    In  the  Rathbun  Case  it  was  held  that,  where  the 
evidence  in  a  case  was  not  made  a  part  of  the  record  on 
appeal,  it  will  be  presumed  that  the  findings  of  fact  by  the 
court  below  were  warranted  by  the  evidence,  and  all  the 
other  cases  cited  by  the  respondent  are  based  upon  the 
same  principle.     It  must  follow,  to  sustain  the  rule  first 
contended  for  by  the  respondent,  viz.,  that  every,  intend- 
ment will  be  brought  to  bear  in  aid  of  the  judgment,  that, 
where  the  question  at  issue  is  whether  or  not  a  certain  fact, 
was  proven  on  the  trial  of  the  case,  in  the  absence  of  the 
record,  the  court  will  presume  that  the  judge  who  tried 
the  cause  acted  upon  sufficient  evidence.     But  such  cases 
as  that  are  very  different  from  the  case  at  bar,  where  it 
appears  that  a  l^al  error  has  been  committed  by  the  court. 
The  litigant  has  a  right  to  have  his  case  tried  in  a  legal 
manner,  and  his  l^al  rights  protected  by  the  court,  and, 
-when  a  legal  right  is  invaded  or  denied  by  the  court,  the 
rule  which  has  often  been  announced  by  this  court,  and 
which  we  think  is  universal,  is  to  the  effect  that,  error  hav- 
ing been  committed,  it  will  be  presumed  to  be  prejudicial 
error,  unless  it  affirmatively  appears  from  the  record  that 
it  was  not  prejudicial.    But  it  is  said  by  the  respondent 
that,  there  having  been  an  all^ation  of  contributory  negli- 
gence in  the  answer,  the  court  should  conclude  in  aid  of 
tJie  judgment  that  the  jury  may  have  found  that  the  plaint- 
iff was  guilty    of    contributory    negligence;    and    that, 
i£  that  were  true,  then  the  testimony  in  regard  to  the 
rcudntaining  of  the  light  at  the  excavation  would  be  imma- 
terial ;  and  that,  in  the  absence  of  testimony,  it  cannot  be 
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determined  that  the  question  of  contributory  negligence 
was  not  the  question  upon  which  the  verdict  was  rendered. 
But,  in  addition  to  this  contention  not  being  in  harmonv 
with  the  rule  which  we  have  just  above  announced,  in  this 
case  the  question  of  whetlier  or  not  there  was  a  light  at  the 
excavation  when  the  plaintiff  met  with  the  accident  would 
enter  into  the  question  of  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence,  and  would  be  one  of  the 
circumstances  upon  which  the  jury  might  base  its  conclu- 
sion in  that  regard ;  for  it  may  well  be  imderstood  that,  if 
a  light  was  maintained  at  the  excavation  which  would  suffi- 
ciently notify  a  person  of  common  prudence,  observation 
and  understanding  of  the  danger,  and  he  still  proceeded, 
he  would  be  guilty  of  contributory  n^ligence ;  but  that  if, 
on  the  other  hand,  there  was  no  light  there,  his  action  in 
advancing  might  not  contain  any  of  the  elements  of  n^li- 
gencei. 

In  addition  to  this,  the  complaint  in  this  cause  raises 
the  question  of  lights.  In  paragraph  5  the  plaintiff,  after 
alleging  that  he  had  no  knowledge  that  the  crossing  of  said 
railroad  track  was  in  an  exposed  and  dangerous  condition, 
and  that  there  was  no  railing  or  other  protection  to  guard 
persons  against  the  danger  of  falling  into  said  excavatioDt 
and  that  the  same  was  left  open  and  wholly  unprotected, 
alleges  that,  relying  upon  the  fact  that  said  crossing  should 
be  in  a  safe  condition  for  travelers,  and  the  night  being  so 
dark  that  he  was  unable  to  discern  the  unsafe  condition 
that  the  same  was  in,  he  was,  without  fault  on  his  part,  pre- 
cipitated, etc.  Certainly,  the  defendant  was  notified  bv 
this  paragraph  of  the  complaint  that  it  was  on  account  of 
the  darkness  at  that  excavation  that  this  accident  hap- 
pened. "Darkness"  is  sometimes  defined  as  an  absence  of 
light,  and,  under  this  allegation,  it  would  have  been  com- 
petent for  the  defense,  under  a  plea  of  general  denial,  to 
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have  introduced  testimony  showing  that  a  light  was  main- 
tained at  this  excavation ;  or,  under  the  allegations  of  the 
complaint,  the  answer  could  have  set  up  the  fact  that  a 
light  was  maintained  there.  But,  in  any  event,  the  ques- 
tion of  light  or  darkness  at  the  excavation  was  placed  in 
issue  by  the  complaint  and  the  general  denial,  and  the 
defendant  was  notified  of  the  defense  that  it  would  be  re- 
quired to  make  in  that  respect 

It  is  insisted  that  the  plaintiff  waived  his  right  to  ques- 
tion the  judgment  when  he  withdrew  his  motion  to  amend 
upon  the  announcement  by  the  court  that  the  motion  to 
amend  would  be  permitted  only  on  the  condition  that  a 
continuation  was  granted  to  defendant.    The  statement  of 
facts,  as  certified,  shows  that  the  motion  to  amend  was 
-waived  on  the  express  condition  that  no  rights  were  lost  to 
the  plaintiff  under  the  exceptions  which  he  had  taken  to 
the  ruling  of  the  court  in  excluding  the  testimony  offered. 
If  he  had  a  right  to  introduce  this  testimony — ^which  we 
think  he  had — he  had  a  right  to  introduce  it  uncoupled 
-with  conditions.     He  may  not  have  been  in  a  position  to 
have  submitted  to  a  continuance,  and  we  do  not  think  that 
the  question  of  continuance  can  be  entered  into  in  the  dis- 
cussion of  the  error  alleged. 

The  conclusion  we  have  reached  in  this  respect  renders 
unnecessary  a  discussion  of  the  other  error  assigned,  as  it 
^i?«rill  not  probably  occur  upon  a  retrial,  but  for  the  reasons 
alleged  the  judgment  will  be  reversed. 

Keavis,  Fullerton  and  Anders,  JJ.,  concur. 


39—23  WASB. 
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WiSA  M.  Hall,  Respondent,  v.  Union  Central  Life  In- 


g  «ioi  suhance  Company,  Appellant. 
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Z?    294  PBINCIPAL  AND  AGENT — ^ADMISSIONS    BY    AGENT — ^ADMISSIBILITY. 

The  admissions  of  an  agent  are  admissible  for  the  purpose  of 
binding  his  principal,  when  the  evidence  shows  his  appointment 
as  agent,  or  that  the  principal  held  him  out  to  the  public  as  an 
agent,  and  that  his  agency  had  never  been  revoked. 

SAME — INSUBANCE. 

Admissions  by  an  agent  of  a  life  insurance  company  concern- 
ing the  payment  of  premiums  on  a  policy  by  a  decedent  in  his 
life  time,  although  not  made  at  the  time  the  contract  of  in8U^ 
ance  was  entered  into,  are  admissible,  when  it  was  within  the 
scope  of  the  agent's  duties  to  make  such  collections. 

SAME — ^LIMITATIONS  ON  AGENT'S  AUTHORITY — ^VALIDITY  OF  SECRET 
AGBEEMENT. 

A  principal  cannot  escape  reeponsibility  for  the  acts  of  a 
sub-agent  of  its  agent,  by  reason  of  a  secret  agreement  between 
such  Individuals  that  the  sub^-agent  was  to  be  agent  of  the 
agent  and  not  of  the  principal,  when  such  sub-agent  is  held  out 
to  the  public  as  the  direct  agent  of  the  principal  and  clothed 
with  authority  to  do  business  for  it. 

ACTION  ON  POLICY  OF  INSUBANCE — ^LIMITATIONS  TO  SUIT — ^WAIVEB. 

The  condition  in  a  policy  of  life  insurance  that  action  thereon 
must  be  commenced  within  one  year  from  the  death  of  the 
insured  is  waived  by  the  company  when  its  general  agent  in- 
duces the  assured  thereunder  to  withhold  suit  until  the  return 
from  the  Klondike  country  of  its  agent  to  whom  It  is  claimed 
premiums  had  been  paid,  and,  if  so  paid  to  such  agent,  the 
company  would  then  pay  the  policy  without  Buit 

SAME — UNSEASONABLE    DELAY. 

Where  the  limitation  upon  action  on  a  policy  of  insurance 
was  one  year,  and  action  thereon  was  not  begun  until  nearly  a 
year  and  eight  months  after  the  death  of  the  Insured,  by  reason 
of  a  waiver  of  the  limitation  by  the  company,  and  the  question 
of  the  reasonableness  of  the  delay  was  submitted  to  the  Jury 
and  found  by  them  in  favor  of  plaintiff,  this  court  will  not,  as 
a  matter  of  law,  say  that  the  delay  was  unreasonable. 
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Appeal  from  Superior  Court,  King  County. — ^Hon.  E. 
D.  Benson,  Judge.    AflSlrmed. 

John  E.  Humphries  and  Harrison  Bostwick,  for  appel- 
lant. , 

Martin,  Joslin  &  Oriffinj  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  C.  J. — This  is  an  action  by  the  respondent 
against  the  appellant  on  a  policy  of  insurance  issued  upon 
the  life  of  her  husband,  George  E.  Hall,  deceased.  On  a 
trial  by  jury,  verdict  was  rendered  in  favor  of  the  plaintiff 
for  the  amount  sued  for,  and  judgment  was  entered  in  ac- 
cordance with  the  verdict,  from  which  this  appeal  is  taken. 
There  are  some  twenty-one  assignments  of  error  set  forth  in 
appellant's  brief,  the  most  of  which  are  discussable  under 
the  second  and  third  assignments,  viz.,  that  the  court  erred 
in  denying  the  motion  of  appellant  for  non-suit,  and  that 
the  court  erred  in  denying  the  motion  of  appellant  in  the 
challenge  to  the  whole  evidence,  and  in  not  taking  the  case 
from  the  jury.  The  substance  of  these  objections  might 
have  been  raised  on  error  alleged  in  allowing  incompetent 
testimony.  It  is  contended  by  the  appellant  that  defend- 
ant's challenge  to  the  sufficiency  of  the  testimony  ought 
to  have  been  sustained,  for  the  reason  that  there  was  no 
testimony  that  the  deceased  had  complied  with  the  provi- 
sions and  conditions  of  the  policy ;  the  only  testimony  in- 
troduced being  declarations  and  admissions  of  one  John 
Doeer,  who,  it  is  admitted  by  the  appellant,  had  formerly 
been  a  district  agent  for  the  appellant,  and  who,  it  is  main- 
tained by  the  respondent,  was  the  agent  at  the  time  the 
declarations  were  made.  Many  authorities  are  cited  by 
the  appellant  to  sustain  the  proposition  that  the  admissions 
of  a  discharged  agent  are  not.  competent  evidence  to  bind 
such  agent's  former  principal.     Conceding,  for  the  pur- 
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pose  of  this  investigation,  the  correctness  of  the  rule  eon- 
tended  for,  the  cases  are  not  applicable  to  the  facts  proven 
in  this  case,  as  determined  by  the  jury.  As  to  the  exist- 
ence of  Doser's  agency,  the  plaintiff  showed  his  appoint- 
ment by  the  compady,  and  there  was  no  proof  that  such 
agency  had  been  revoked.  Under  the  rule  that,  where  an 
agency  is  shown  to  exist,  it  will  be  presimied  to  continue 
until  the  contrary  is  proved,  it  must  be  concluded  that 
Doser  was  the  agent  of  the  company  at  the  time  these  al- 
leged admissions  were  made.  His  first  appointment  was 
made  in  December,  1896,  and  was  to  continue  for  ten 
years,  unless  terminated  by  service  of  notice  upon  him  by 
the  company.  If  there  is  anything  in  the  proof  that  would 
indicate  that  he  had  been  removed,  it  would  be  his  second 
appointment,in  December,  1898,  where  he  was  appointed  by 
P.  F.  Leavy,  general  agent  of  the  Union  Central  Life  In- 
surance Company ;  and  it  is  not  shown  that  this  appoint- 
ment was  revoked  prior 'to  the  time  the  alleged  dedarattons 
were  made.  We  think  sufficient  evidence  went  to  the  jurj' 
to  sustain  the  verdict  on  that  ground.  In  any  event,  the 
testimony  shows  that  the  company  held  him  out  as  an 
agent,  and  it  is  bound  by  his  acts. 

But  it  is  contended  by  the  appellant  that  these  admis- 
sions, if  made,  were  not  of  the  res  gestae,  were  not  within 
the  scope  of  the  agent's  authority,  and  were  mere  hear- 
say ;  and  many  cases  are  cited  in  support  of  the  contrition 
that  the  admission  of  an  agent  must  be  made  at  the  time 
of  the  contract.  We  do  not  think  these  cases  are  applicable 
to  the  case  at  bar.  Doser's  admissions  were  not  with  refer- 
ence to  the  making  or  effect  of  any  contract,  but  with  rda- 
tion  to  the  payment  of  the  premiums  during  the  decedent's 
lifetime.  Under  the  contract  it  was  his  duty  to  collect  and 
pay  to  the  company  these  identical  premiums.  Under 
such  circumstances  an  admission  in  relation  to  suck  col- 
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lections  "would  be  within  the  scope  of  his  duties  as  agent, 
and  the  evidence  was  competent  to  bind  the  principal. 
Wright  v.  Stewart,  19  Wash.  179  (52  Pac.  1020), 

It  is  true  that  under  the  conditions  of  the  contract  be- 
tween P.  F.  Leavy,  who  was  the  general  ageilt  of  the  com- 
pany, and  Doser,  it  is  provided  that,  "although  the  said 
John  Doser  shall  be  styled  and  addressed  as  agent  for  said 
company,  it  is  yet  distinctly  understood  to  be  the  purport 
and  intent  of  this  agreement  that  he  shall  be  the  agent  of 
said  P.  F.  Leavy  sdone,  and  that  no  liability  is  hereby  cre- 
ated against  said  company,  nor  shall  said  John  Doser, 
party  of  the  second  part,  create  any  such  liability."  It 
would  seem  that  comment  upon  such  a  stipulation  in  an 
agreement  were  unnecessary.  It  is  too  late  in  the  history 
of  jurisprudence,  if  such  time  ever  existed,  to  allow  cor- 
porations or  individuals  to  escape  their  honest  liabilities 
by  secret  understandings  between  principals  and  agents  of 
which  the  public  has,  and  can  have,  no  knowledge.  Under 
this  contract,  which  provides  that  Doser  shall  work  for 
the  company,  although  he  was  to  be  the  agent  of  Leavy 
cnly,  he  is  clothed  with  authority  not  only  to  solicit  and 
procure  persons  to  insure  with  said  company,  but  to  collect 
and  pay  over  the  premiums  to  the  agent  of  the  company ; 
and  the  company  cannot  escape  its  responsibilities  when 
he  does  collect  them  from  his  patrons  and  fails  to  turn 
them  over  to  the  company.  Hart  v.  Niagara  Fire  Ins.  Co., 
9  Wash.  620  (38  Pac.  213,  27  L.  R.  A.  86:) 

Another  question  involved  raises  the  question  of  limi- 
tation of  the  commencement  of  the  action.  The  policy 
provides  that  the  action  shall  be  commenced  within  a  year 
^rom  the  death  of  the  insured.  The  death  of  the  insured 
occurred  on  October  27,  1897,  and  the  action  was  not 
oommenced  until  June  13,  1899,  and  it  is  contended  by 
the  respondent  that  the  action  is  barred.     But  the  testi- 
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mony  shows  that  the  respondent  was  attempting  to  get  her 
policy  paid  without  the  expense  of  a  law  suit;  that  she 
was  told  by  Mr.  Newbegin,  who  was  then  the  general  agent 
of  the  company,  that  the  money  would  be  paid  if  it  was 
found  that  the  payments  had  been  made,  and  that  it  was 
beet  to  wait  until  Mr.  Doeer,  whom  it  was  claimed  the 
payments  had  been  made  to,  and  to  whom  the  testimony 
shows  the  payments  were  actually  made,  returned  from 
the  Klondike  country.     On  this  proposition  the  evidence 
is  condusive  and  undisputed  that  the  respondent  was  led 
by  these  representations  on  the  part  of  the  agent  of  the 
company  to  wait  until  after  the  year  had  expired.    It  is 
insisted,  however,  by  the  appellant,  that,  even  if  that  be 
true,  the.  length  of  time  was  tmreasonable.    But  that  mat- 
ter was  submitted  by  the  court  to  the  jury,  by  their  verdict 
they  have  found  that  it  was  not  unreasonable,  and  the 
court  cannot,  as  a  matter  of  law,  under  all  the  circom- 
stances  of  the  case,  say  that  it  was. 

Many  objections  to  the  instructions  of  the  court  are 
made,  and  error  is  based  upon  the  refusal  of  the  court  to 
grant  the  instructions  asked  for;  but  we  think  the  court 
gave  instructions  that  were  applicable  to  the  pleadings 
and  circumstances  proven  upon  the  trial,  that  the  law 
was  properly  given  to  the  jury,  and  that,  without  particu- 
larly traversing  them,  the  instructions  asked  by  th.e  ap- 
I)ellant,  and  which  were  mostly  based  upon  the  theory  of 
the  case  which  we  have  been  discussing,  were  properly 
refused. 

It  is  insisted  that  the  court  erred  in  giving  certain  oral 
instructions  after  the  request  to  have  the  jury  charged  by 
written  instructions.  In  answer  to  this  assignment  it  i? 
suiBcient  to  say  that  it  does  not  appear  from  the  record 
that  any  oral  instructions  were  given  by  the  court. 

There  is  also  an  assignment  to  the  effect  that  the  court 
erred  in  overruling  a  demurrer  to  the  respondent's  oom- 
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plaint,  but  from  the  record  we  are  unable  to  discover  that 
any  demurrer  to  the  complaint  was  interposed. 

There  seems  to  be  no  meritorious  defense  to  this  action, 
and,  no  prejudicial  error  of  law  having  occurred,  the  judg- 
ment will  be  affirmed. 

Anders,  Re  a  vis,  Fulleeton  and  White,  JJ.,  concur. 


[No.  8615.     Decided  December  27,   1000.]  I  23   61 

Paul    Peteeson,    Respondent,   v.    Seattle    Traction 

Company,  Appellant 

MASTER   AND    SERVANT — ^INJURY    TO    EMPLOYEE     AFTER     CLOSE     OF 
WORE — ^LIARILITY  OF  MASTER. 

Where  one  is  employed  as  a  day  laborer  to  lay  track  for  a 
street  railway  company  under  a  contract  at  so  much  per  day 
and  his  transportation  to  and  from  his  place  of  labor,  at  the 
cessation  of  his  day's  work,  he  is  no  longer  in  the  employ  or 
under  the  control  of  his  employer,  and  if  he  is  injured  while 
returning  home  on  the  company's  car  at  the  close  of  his  day's 
work,  by  reason  of  the  negligence  of  any  of  the  company's  em- 
ployees, the  company  is  liable  therefor,  as  the  doctrine  of  the 
exemption  of  liability  of  a  master  to  a  servant  for  the  acts  of  a 
fellow  servant  is  inapplicable  in  his  case,  since  at  the  time  of 
the  injury  he  was  not  acting  in  the  service  of  his  master. 

STREET  RAILROADS— COLLISION — ^NEOLIGBNCE. 

Where  two  cars  meet  in  a  head-end  collision,  on  a  single- 
track  railway,  it  is  negligence,  which,  in  the  absence  of  other 
Bbowing,  must  be  assumed  as  caused  by  the  company's  em- 
ployees in  charge  of  the  cars,  who  allowed  them  to  come  into 
collision,  and  hence  imputable  to  their  employer. 

PXSADINO — ^DEMURRER — ^IMPERTINENT    ANSWER. 

When  the  plaintiff  has  set  up  a  contract  in  his  complaint 
VT'hlch  has  been  answered  by  a  general  denial,  it  is  competent 
for  the  defendant  to  put  in  evidence  any  material  matter  to 
defeat  the  alleged  contract,  and  it  may  show  a  different  con- 
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tract;  hence  an  affirmative  defense  setting  up  a  different  ve^ 
sion  of  a  contract  than  that  alleged  in  the  complaint  cannot  be 
construed  as  adding  more  than  a  general  denial  already  made, 
and  hence  is  properly  demurrable. 

CONTRACT    FOR    TRANSPORTATION — LIMITATION    OF    CARRIER'S    LIA- 
RILITY — ^WHEN  ADMISSIBLE  IN  EVIDENCE. 

In  an  action  by  one  injured  while  traveling  upon  an  em- 
ployee's ticket  to  recover  damages  on  account  of  defendant's 
negligence,  where  it  is  an  issue  as  to  whether  the  contract  for 
transportation  was  an  unconditional  one  between  the  parties, 
a  condition  on  the  back  of  the  ticket  book,  signed  by  the 
plaintiff,  whereby  he  agreed  to  assume  all  risk  for  any  inJuT 
or  loss  to  him  while  using  it,  is  admissible  in  evidence  as  a 
circumstance  tending  to  show  that  his  contract  for  transporU- 
tion  was  a  conditional  one. 

SAME — ^PUBLIC  POLICY. 

A  contract  agreeing  to  exonerate  a  carrier  from  resimnsibllitr 
for  loss  or  injury  received  while  riding  on  a  free  pass  as  an 
employee  of  the  carrier  is  not  void  as  against  public  policy. 

EVIDENCE— OPINIONS  AS   TO   PHYSICAL  CONDITION. 

In  an  action  for  personal  injuries  the  testimony  of  those 
acquainted  with  plaintiff,  as  to  his  physical  condition  before  and 
after  the  accident,  is  admissible. 

DAMAGES — LEARNING   CAPACITY. 

In  an  action  for  damages  for  injuries  occasioned  by  the  negli- 
gence of  defendant,  it  is  admissible  for  plaintiff  to  show  what 
wages  woul^  be  open  to  him  in  a  business  he  understood, 
though  he  had  not  followed  it  for  three  years,  but  which  be 
would  have  the  right  and  ability  to  resume,  were  it  not  for  the 
injuries  he  had  received. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E. 
D.  Benson,  Judge.    Reversed. 

Burke,  Shepard  &  McOUvra,  for  appellant. 
Milo  A,  Root  and  Brady  &  Oay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — Appellant  was  operating  a  street  railway  in 
Seattle  and  respondent  was  working  for  appellant  as  a 
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day  laborer  along  its  track.  The  contract  of  employment, 
as  claimed  by  respondent,  gave  respondent,  per  day,  $1.60 
and  transportation  to  and  from  his  work.  His  daily  work 
closed  at  6  o'clock  p.  m.  As  evidence  of  respondent's  right 
to  transportation,  appellant  furnished  him  a  book  of  tick- 
ets, which  tickets  he  used  when  traveling  to  and  from  his 
work.  This  book  had  a  stipulation  printed  thereon  ex- 
empting appellant  from  any  liability  for  injury  to  respond- 
ent The  first  book  of  tickets  was  furnished  respondent  a 
few  days  after  his  employment.  At  the  time  of  his  em- 
ployment nothing  was  said  to  him  about  his  "transporta- 
tion having  any  conditions  upon  it  exempting  the  company 
from  liability,  and  the  contract  of  employment,  it  was 
claimed  by  respondent,  did  not  provide  for  transportation 
so  conditioned.  Respondent  was  injured  by  n^ligence 
of  the  company  while  riding  on  its  car,  on  his  way  home 
after  his  day's  work  was  completed.  The  evidence  does  not 
show  what  particular  officer  or  employee  was  guilty  of  the 
negligence  which  caused  the  injury.  The  car  was  inward 
bound  to  Seattle  on  the  appellant's  single-track  Green  Lake 
suburban  line,  leaving  the  lake  end  of  the  line  just  after  6 
o'clock  p.  m.,  and  the  accident  occurred  within  a  few  min- 
utes after  the  car  started,  being  caused  by  a  head-end  colli- 
sion with  an  outward-bound  car  on  the  same  line,  while 
the  cars  were  on  a  curve  rounding  a  projecting  bluff  on  the 
side  of  the  lake,  which  prevented  the  motorman  of  either 
car  from  seeing  the  other  until  within  a  short  distance  from 
it.  The  respondent  was  riding  on  the  rear  platform  of  the 
inward-bound  car,  and  received  his  injuries  from  the  shock 
of  the  collision,  being  thrown  against  the  rear  wall  of  the  in- 
closed part  of  the  car,  thus  receiving  a  violent  blow  on  the 
head,  and  then  falling  or  being  thrown  to  the  ground.  The 
respondent  recovered  judgment  for  $3,000. 
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The  plaintiif  (respondent  )only  testified  as  to  the  con- 
tract of  employment,  as  follows : 

"On  the  25th  of  January,  1899,  I  met  Linder,  the  fore- 
man of  the  defendant,  on  Fifth  avenue,  close  to  Pike,  and 
asked  him  for  work ;  and  he  says,  'All  right ;  come  in  the 
morning/  I  says,  'What  do  you  pay  V  And  he  says,  *A 
dollar  and  a  half  a  day/  And  I  says,  'That  is  very  small, 
ain't  it  V  And  he  says,  'We  pay  a  dollar  and  a  half  a  day 
and  transportation  to  and  from  your  work/  I  says,  'All 
right,  I  will  come  in  the  morning/  And  he  says,  'The  tool 
box  is  between  Western  avenue  and  Harrison  street ;  come 
down  there  in  the  morning/  And  I  walked  from  my 
home  in  the  morning  and  walked  home  in  the  evening,  and 
walked  out  again  the  next  morning  down  to  the  tool  box, 
and  one  day  he  gave  me  a  book  with  tickets  in  it.  The 
foreman  of  the  company  gave  it  to  me.  I  never  had  any 
different  agreement  or  contract  than  that  one  made  at 
that  time/' 

On  cross-examination  he  testified: 

"I  went  to  work  for  the  traction  company  about  the  26th 
of  January  last  year.  The  foreman  of  the  track  gang 
hired  me  on  Fifth  avenue,  close  to  Pike.  I  did  not  see 
him  at  the  company's  oflSce.  I  had  not  worked  for  this 
same  foreman  before,  but  had  seen  him.  He  was  working 
for  the  traction  company,  and  told  me  that  the  company 
would  pay  a  dollar  and  a  half  a  day  and  transportation  to 
and  from  my  work.     They  gave  me  a  book  of  tickets, 

*  *  *  I  don't  know  what  the  printing  was.  I  received 
that  book  from  the  foreman  *  *  *  a  day  or  two  after  I 
went  to  work.  I  cannot  say  the  date  when  I  received  my 
last  book  from  the  company  while  I  was  at  work ;  it  was 
further  back  than  just  a  day  or  two  before  this  accident 

*  *  *  The  last  book  that  I  had,  the  one  that  I  got  a 
little  before  the  accident,  was  given  to  me  by  Linder,  the 
foreman,  ♦  *  *  out  at  Green  Lake.  I  know  Mr. 
Kempster,  the  secretary  of  the  company.  He  did  not  give 
me  this  book  in  the  company's  oflSce.  ♦  ♦  ♦  I  did  not 
sign  that  condition  on  the  baick.  If  I  went  to  the  oflSoe  and 
got  a  book,  and  he  came  with  the  book  and  pen  and  ink  and 
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saidy  Tut  your  name  on  the  back/  I  put  my  name  on  it 
and  put  it  in  my  pocket  and  went  out  I  don^t  know  the 
name  of  the  man  who  would  give  a  book  to  me  at  the  office. 
*  *  *  Before  this  last  book  was  issued  to  me  I  had  re- 
ceived some  books  like  this  at  the  office  and  signed  my  name 
on  the  back  when  the  clerk  told  me  to.  I  suppose  that  this 
book  that  was  given  to  me  laat  was  the  same  sort  and  had 
the  same  cover  as  those  others,  but  I  did  not  pay  much  at- 
tention to  it ;  I  never  looked.  *  *  ♦  I  got  on  the  car  com- 
ing into  town  that  night  before  the  accident  because  I  was 
going  home  from  my  work.  My  day's  work  was  done. 
When  I  got  on  the  car  again  in  Fremont  (this  was  the 
returning  car  after  the  accident)  the  conductor  came  and 
wanted  the  ticket,  and  I  had  one  in  my  pocket  and  I  gave 
him  one.  *  *  *  He  did  not  collect  the  fares  before  the 
cars  came  together;  he  had  not  got  to  me  to  collect  the 
ticket  then,  and  had  not  taken  up  the  tickets  before  I  was 
hurt,  but  he  did  afterwards,  in  Fremont.  When  I  went 
out  to  Qreen  Lake  on  the  morning  of  the  day  I  was 
hurt,  I  rode  out  there  to  my  work,  and  when  the  conductor 
called  for  my  fare  I  gave  him  a  ticket  I  went  out  to 
Green  Lake  tibat  morning  to  go  to  work,  and  did  not  have 
any  other  errand  out  at  Green  Lake  that  day.  I  went  just 
to  go  to  my  work,  and  when  I  came  in  it  was  to  go  home 
from  my  work." 

E.  Linder,  the  foreman  of  the  track  gang,  who  em- 
ployed the  plaintiff,  testified  for  the  appellant.  He  was 
not  asked  any  question  relative  to  the  employment  of  the 
plaintiff,  but  his  testimony  was  to  the  effect  that  about  the 
middle  of  June,  1899,  he  took  up  from  the  plaintiff  an  em- 
ployee's ticket  book  which  the  plaintiff  had  for  use  on  the 
line,  and  that  he  returned  to  Mr.  Kempster,  the  secretary 
of  the  c(Jmpany,  the  unused  part  of  the  book  taken  up  from 
Mr.  Peterson.  He  further  testified  as  to  the  accident,  and 
that  he  and  the  members  of  the  track  gang,  including  Peter- 
son, were  in  the  car  going  home  at  the  end  of  the  day's 
work. 
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A.  L.  Kempster,  the  secretary  of  the  appellant,  testified 
that  he  issued  to  the  plaintiff,  on  May  29,  1899,  a  book  of 
coupon  tickets,  and  he  identified  the  book  taken  up  from 
Peterson  as  tlie  book ;  that  when  it  was  issued  it  had  on  it  a 
cover  with  certain  printed  matter,  and  when  it  was  re- 
turned the  cover  was  off.  No  question  was  asked  this  wit- 
ness as  to  his  authority  to  make  contracts  for  the  company, 
or  as  to  his  authority  to  employ  workmen  for  the  comptoy. 

Except  as  hereinafter  stated,  the  foregoing  is  all  the 
testimony  in  the  case,  or  offered,  touching  the  employment 
of  the  plaintiff,  or  relative  to  his  transportation.  There 
was  testimony  tending  to  show  that  the  plaintiff  was  in- 
jured by  the  accident,  and  the  nature  and  extent  thereof. 

Was  the  plaintiff  a  fellow  servant  of  the  operators  of  the 
cars  at  the  time  of  the  accident?  The  case  of  Lundquist  r. 
Duluth  St.  R.  Co.,  4  Am.  &  Eng.  R  R.  Cas.  506  (67  X. 
W.  1006),  cited  by  appellant,  was  as  follows :  The  defend- 
ant was  a  street  railway  corporation  operating  a  street  rail- 
way in  Duluth.  The  plaintiff  was  one  of  a  crew  of  men 
employed  by  the  defendant,  who  were  engaged  in  repairing 
tracks  by  taking  up  and  relaying  the  pavement  between 
the  rails  over  which  the  defendant's  street  cars,  operated  by 
electric  power,  passed  frequently  at  irregular  intervals.  Op- 
erators of  the  cars  were  required  by  rule  to  give  warning 
of  their  approach  to  the  crew  of  track  repairers.  Plaintiff 
was  pursuing  his  work  in  reliance  on  the  rule.  While  so 
engaged,  and  without  notice,  he  was  struck  by  the  car.  He 
was  held  to  be  a  fellow  servant  with  the  motorman.  This 
case  is  in  point  only  so  far  as  it  holds  that  the  motorman 
and  laborer  were  fellow  servants  di  the  time  the  accident 
occurred.  In  the  case  at  bar  the  plaintiff  was  not  injured 
when  actually  performing  labor  as  a  track  layer.  The 
ease  of  Northern  Pacific  Railroad  Co.  v.  Hambly,  154  U. 
S.  349  (14  Sup.  Ct.  983),  cited  by  appellant,  holds  that 
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a  laborer  while  working  on  a  culvert  under  a  foreman,  and 
who  received  an  injury  while  at  warlf,  through  the  negli- 
gence of  a  conductor  and  engineer  in  moving  and  operating 
a  passenger  train,  was  a  fellow  servant  of  the  engineer  and 
conductor.  The  case  of  New  England  Railroad  Co.  v.  Con- 
voy, 175  U.  S.  323  (20  Sup.  Ct.  85),  cited  by  appellant, 
holds  that  a  brakeman  who  was  killed  by  the  negligence  of 
the  conductor  while  the  train  was  being  operated  and  the 
brakeman  was  discharging  his  duties  as  such  on  the  train, 
was  a  fellow  servant  with  the  conductor.  These  cases  hold 
that  a  common  employment  existed  at  the  time  the  acci- 
dent occurred,  and  then  applied  the  doctrine  of  fellow 
servants. 

In  the  case  at  bar  it  is  claimed  by  respondent  that  the 
relation  of  master  and  servant  did  not  exist  between  the 
parties  when  the  plaintiff  received  the  injury.  If  this  was 
the  case,  it  is  useless  to  discuss  whether  or  not  a  track 
layer  and  operators  of  street  cars  are  fellow  servants  during 
the  time  they  are  actually  engaged  in  their  common  em- 
ployment. The  real  question  to  be  determined  is,  was  the 
plaintiff  in  the  service  of  the  defendant  when  on  the  street 
car  at  the  time  the  accident  occurred  ?  We  will  first  ex- 
amine the  cases  cited  by  the  appellant  on  this  proposition. 

The  case  of  Russell  v.  Hudson  River  R.  R.  Co.,  17  N. 
T.  134,  was  as  follows :  A  laborer  was  employed  by  a  rail- 
road company  to  work  in  connection  with  a  train  of  cars. 
The  laborer  lived  in  New  York  City.  He  was  employed 
in  loading  gravel  and  sand,  at  the  pits  where  they  were  dug, 
upon  cars,  for  transportation  to  places  upon  the  railroad 
"where  filling  was  required.  He  and  others  employed  in 
this  kind  of  work  were  paid  monthly  at  a  certain  per  diem. 
It  was  the  practice  of  the  workmen  who  lived  in  New  York 
to  come  from  home  in  the  morning  upon  the  cars  of  the 
company,  and  it  was  understood  that  they  were  to  be 
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brought  back  at  nighty  p&ying  no  fare  either  way.  On  the 
day  the  accident  occurred,  the  plaintiif  went  upon  the  cars 
with  every  load  of  gravel  for  the  purpose  of  assisting  to 
unload  it.  After  the  last  load  of  gravel  had  been  dis- 
chargedy  some  paving  stones  were  taken  upon  the  cars, 
which  proceeded  towards  New  YorL  The  stones  were 
thrown  off  a  short  distance  above  Spuyten  Duyvel  creek, 
and  the  plaintiff  had  then,  as  was  testified,  no  further  duty 
to  perform.  It  appeared,  however,  that  some  of  the  work- 
men acted  as  brakemen  for  the  gravel  train  upon  which 
they  rode  home.  The  accident  occurred  while  the  cars,  af- 
ter discharging  the  gravel  and  stone,  were  on  their  way  to 
New  York  with  the  workmen  residing  there.  The  court 
decided  that  the  laborer  and  the  engineer  of  the  train 
through  whose  n^ligence  the  accident  occurred  were  fel- 
low servants,  and  in  so  holding  said : 

^^But  the  main  ground  relied  upon  to  distinguish  this 
case  from  those  previously  decided  is,  that  at  the  time 
when  the  accident  occurred  the  plaintiff  was  not  an  em- 
ployee  of  the  company  but  a  passenger  merely,  and  en- 
titled to  protection  as  such.  By  the  arrangement  between 
him  and  the  defendants  he  was  to  be  taken  home  to  the 
city  upon  the  gravel  train  at  night ;  and  he  insists  that  his 
day's  work  was  completed  when  the  last  load  of  gravel  was 
deposited,  and  that  he  was  under  no  further  obligation  to 
do  anything  for  the  company.  That  carrying  him  home 
was  a  service  to  be  performed  by  the  company,  in  cwisid- 
eration  of  the  labor  previously  done,  and  constituted  a  part 
of  his  wages ;  and  that  it  was  entirely  optional  with  him  to 
avail  himself  of  this  service  or  not  It  is  not,  I  think,  en- 
tirely clear  that  the  defendants  would  not  have  had  a  right, 
under  their  agreement  with  the  plaintiff,  to  insist  upon 
his  returning  to  the  city  at  night  The  gravel  train  could 
not  be  properly  managed  by  the  engineer  alone.  Men  were 
required  to  act  as  brakemen  in  case  of  accident  It  ap- 
pears tliat  some  of  the  same  men  who  worked  in  the  gravel 
pit  also  manned  the  brakes.    A  portion  of  the  hands  em- 


PETERSON  V.  SEATTLE  TRACTION  CO.  623 


Dec.  1900.1  Opinion  of  the  Goort—  White,  J. 

ployed  lived  in  the  city,  and  the  defendants  may  have 
relied  upon  them  to  work  the  brakes,  in  case  of  necessity, 
upon  the  return  of  the  train,  and  may  have  taken  this  into 
consideration  in  agreeing  to  bring  them  home  at  night  But, 
conceding  that  the  plaintiff  was  not  bound  to  return,  even 
if  the  defendants  insisted  upon  it,  it  does  not  follow  that 
while  actually  returning  to  the  city  with  the  train  he  was 
not  the  servant  of  the  company.  If  he  was  a  mere  passen- 
ger, he  was  not  bound  to  do  anything  to  facilitate  the  re- 
turn of  the  train.  If  an  emergency  arose,  requiring  the 
use  of  the  brakes,  he  might  refuse  to  raise  his  hand.  If 
an  obstruction  was  met  with  upon  the  track,  he  might  fold 
his  arms  until  the  company  removed  it ;  and  what  he  might 
do  in  this  respect  every  other  hand  returning  to  the  city 
under  similar  circumstances  might  also  do.  Such  could 
not,  I  think,  have  been  the  true  relation  between  the  parties. 
The  plaintiff  was  employed  by  the  defendants  as  a  day 
laborer.  He  was  to  be  taken  up  at  the  city  where  he  lived 
in  the  morning,  and  set  down  there  at  night;  and  he  should, 
I  think,  be  regarded  as  having  been,  during  the  entire  in- 
terval, the  servant  of  the  company,  and  bound  as  such  to 
render  aid  if  necessary  in  promoting  the  passage  of  the 
train  both  to  and  from  the  city.  This  is  decisive  of  the 
case." 

It  will  be  seen  that  this  decision  rests  upon  tlie  theory 
that  until  the  train  returned  to  New  York  the  relation  of 
master  and  servant  continued,  and,  if  necessary,  the  serv- 
ant was  bound  to  render  aid  in  promoting  the  passage  of 
the  train  both  to  and  from  the  city.  It  is  clear  in  the  case 
at  bar  that  the  plaintiff  had  nothing  whatever  to  do  with 
operating  the  cars  or  with  dispatching  them  on  their  time 
schedule.  For  that  reason  the  case  cannot  be  held  to  be  in 
point. 

The  case  of  Oillshannon  v.  Stony  Brook  R,  R,  Corp,,  10 
Cush.  228,  was  as  follows:  The  plaintiff  was  a  common 
laborer,  employed  in  repairing  the  defendants'  roadbed  at 
CL  place  several  miles  from  his  residence.     Each  morning 
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and  evening  he  rode  with  other  laborers  to  and  from  the 
place  of  labor  on  the  gravel  train  of  the  defendants.  This 
,was  done  with  the  consent  of  the  company,  and  for  mutual 
convenience ;  no  compensation  being  paid,  directly  or  indi- 
rectly,  by  the  laborers  for  the  passage,  and  the  company 
being  under  no  contract  to  convey  the  laborers  to  and  from 
their  work.  The  plaintiff  was  injured  by  reason  of  a  col- 
lision between  the  train  and  a  hand  car,  through  the  negli- 
gence of  those  having  charge  of  the  train.  It  was  held  that 
plaintiff  could  not  recover.  It  will  be  observed  in  this 
case  the  company  was  under  no  contract  to  convey  the 
laborer  to  and  from  his  work,  and  no  compensation  was 
paid  directly  or  indirectly  by  the  laborer  for  his  passage. 
In  Seaver  v,  Boston  &  Maine  R.  R,,  14  Gray,  467,  the 
court  below  said : 

'^It  appeared  that  the  plaintiff  was  employed  by  the 
defendants  to  work  as  a  carpenter  in  repairing  fences  along 
the  line  of  the  road,  in  repairing  bridges,  making  switch 
frames  and  other  similar  work ;  that  he  commenced  to  work 
on  May  23,  1856,  at  the  rate  of  one  dollar  and  fifty  cents 
per  day ;  that  he  lived  in  Lawrence,  and  that  at  the  time  be 
agreed  to  work  for  the  defendants  at  the  above  rate  he 
asked  the  agent  who  employed  him  if  he  could  be  permitted 
to  ride  to  his  place  of  work  without  paying  fare,  and  ^as 
told  that  he  could,  and  that  none  of  the  workmen  employed 
by  the  defendants  paid  fare;  that  he  worked  for  tie  de 
fendants  from  May  23d  till  September  llth,  1856,  when 
the  accident  happened  by  which  he  was  injured, 
during  which  time  he  was  paid  his  wages  monthly  at  the 
rate  aforesaid,  and  rode  daily  to  and  from  his  place  of 
work  without  paying  fare;  and  that  he  was  so  riding  at 
the  time  he  sustained  the  injury  for  whidi  he  sought  com- 
pensation in  this  action.  Upon  these  facts  I  waa  of  opin- 
ion and  ruled  that  the  plaintiff  could  not  recover  for  in- 
juries sustained  by  him,  occasioned  by  the  n^ligenee  or 
carelessness  solely  of  another  servant  of  the  defendants. 
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employed  as  engineer  to  manage  and  run  their  locomo* 
tives." 

The  supreme  court  affirmed  this  ruling.  In  this  case 
the  company  was  under  no  contract  to  convey  its  employee 
to  the  place  where  he  worked,  and  it  received  no  compensa- 
tion, directly  or  indirectly,  for  so  doing. 

In  the  case  of  Wright  v.  Northampton  &  H,  R,  Co,,  122 
N.  C.  862  (29  S.  E.  100)  the  facts  were  that  the  plaintiff 
was  a  section  master  in  the  employment  of  the  defendant, 
and  slept  sometimes  at  Gimiberry,  the  northern  terminus 
of  the  road,  sometimes  at  Jackson,  the  southern  terminus, 
and  sometimes  at  Mowfield,  an  intermediate  station.  After 
his  day's  work  was  over  he  went  to  his  sleeping  place  on  a 
hand  car  or  on  the  defendant's  train,  as  suited  his  conveni- 
ence. On  the  night  when  the  plaintiff  was  injured,  he  and 
the  laborers  working  under  him  having  left  off  work  for  the 
day,  with  a  light  for  a  signal  on  the  side  of  the  railroad, 
were  waiting  for  the  train  on  its  way  to  Gumberry,  All 
were  taken  on ;  the  plaintiff  getting  on  the  engine,  and  the 
hands  on  the  flat  cars  loaded  with  logs.  No  fares  at  any  time 
were  received  or  expected  from  the  plaintiff.  The  court 
held  that  the  plaintiff  was  not  a  passenger,  and  that  he  was 
a  fellow  servant  with  the  engineer,  citing  in  support  thereof 
OUlshannoi^i  v.  Railroad  Corp,,  supra,  and  Seaver  v.  Rail- 
road Co.,  supra;  also.  State  v.  Western  Maryland  R.  R. 
Co.,  63  Md.  433,  and  Tunney  v.  Midland  Railway,  L.  E. 
1  C.  P.  291.  In  the  last  mentioned  case  plaintiff  was  em- 
ployed as  a  laborer  to  assist  iir  loading  what  is  called  a 
**pick-up  train"  with  materials  left  by  plate  layers  and  oth- 
ers upon  the  line.  One  of  the  terms  of  his  engagement  was 
that  he  should  be  carried  by  the  train  from  Birmingham 
(where  he  resided,  and  whence  the  train  started),  to  the 
spot  at  which  his  work  for  the  day  was  to  be  done,  and  be 
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brought  back  to  Birmingham  at  the  end  of  each  day.  As  lie 
was  returning  to  Birmingham,  after  his  day's  work  was 
done,  the  train  in  which  the  plaintiff  was,  through  the  negli- 
gence of  the  guard  who  had  charge  of  it,  came  into  collision 
with  another  train,  and  the  plaintiff  was  injured.  It  was 
held  that  inasmuch  as  the  plaintiff  was  being  carried,  not  as 
a  passenger,  but  in  the  course  of  service,  there  was  nothing 
to  take  the  case  out  of  the  ordinary  rule  which  exempts  a 
master  from  responsibility  for  an  injury  to  a  servant 
through  the  negligence  of  a  f  eUow  servant  when  both  are 
acting  in  pursuance  of  a  common  employment.  In  this 
case  plaintiff  was  employed  in  connection  with  a  particular 
train  and  was  to  travel  upon  it  in  performance  of  his  con- 
tract. 

The  case  of  State  v.  Western  Maryland  R.  R.  Co.,  supra, 
supports  the  contention  of  the  respondent  in  this  case.  In 
that  case  the  court  says : 

"Abell  was  employed  as  regular  brakeman  on 
a  passenger  train  that  left  Union  Bridge  every 
morning  except  Sundays  for  Baltimore  City,  and 
returned  to  Union  Bridge  every  afternoon,  Sundays  ex- 
cepted. Abell  was  employed  and  paid  by  the  day,  and  was 
liable  to  be  discharged  at  any  time.  Union  Bridge  was  at 
one  end  of  his  route  and  Baltimore  City  at  the  other. 
When  the  train  reached  Union  Bridge  on  Saturday  even- 
ing, it  remained  there  until  Monday  morning,  and  Abell 
was  expected  to  be  at  Union  Bridge  from  Saturday  evening 
until  Monday  morning,  unless  he  had  permission  to  leave. 
AbelPs  family  lived  in  Baltimore,  and  he  had  permission 
from  the  conductor  to  go*to  Baltimore  on  Sunday,  2d  of 
September,  1883,  and  while  traveling  to  Baltimore  from 
Union  Bridge  on  a  train  of  the  appellee,  was  killed  by  a 
collision.  The  conductor  of  the  train  upon  which  AbeD 
acted  as  brakeman  had  a  regular  pass  for  himself  and  all 
his  crew  to  go  to  Baltimore  on  the  train  upon  which  Abell 
was  killed.  Abell,  as  one  of  the  crew,  was  traveling  on 
this  pass,  and  paying  no  fare,  at  the  time  he  was  killed. 
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The  deceased  was  not  paid  for  Sundays,  unless  he  was 
required  for  duty.  He  was  not  required  for  duty  on 
Sunday,  September  2,  1883,  the  day  he  was  killed.  The 
first  question  with  which  we  have  to  deal  is  the  inquiry 
whether  on  Sunday,  September  2d,  1883,  Abell  was  in  the 
employment  of  the  railroad  company,  in  such  a  manner 
that  the  company  is  entitled  to  claim  the  benefit  of  the 
rule  that  would  exempt  it  from  liability  for  the  negligence 
of  its  other  employees?  A  case  very  similar  to  the  one 
before  us  has  already  been  decided  by  this  court.  In  the 
case  of  Balto.  &  Ohio  B.  B.  v.  State,  use  of  Trainer  et  al., 
33  Md.  542.  Trainer  was  employed  and  paid  by  the  day. 
At  six  o'clock  p;  m.  his  day's  work  was  ended,  and  on  a 
day  that  he  had  been  at  work,  but  had  finished  his  day 
and  laid  aside  his  tools,  and  was  on  his  way  home,  and  not 
on  that  portion  of  the  track  upon  which  he  worked,  the 
injury  occurred.  He  had  expected  to  resume  his  work 
the  next  morning.  With  these  facts  before  it,  this  court 
decided  ^at  at  the  time  of  the  injury  he  would  not  be  con- 
sidered in  the  employment  of  the  company.  The  decision 
in  Trainer's  Case  proceeds  upon  the  assumption  that  he 
was  not  at  the  time  of  the  injury  acting  in  the  service  of 
the  company.  That  his  day's  labor  waa  over  for  the  day, 
and  although  he  expected  to  resume  work  again  on  the 
next  day,  that  when  his  day's  work  was  over  he  occupied 
toward  the  company  the  position  of  a  stranger,  and  was 
entitled  to  all  the  privil^jes  he  would  have  had  if  he  had 
been  an  employee.  The  facts  in  this  case  are  stronger  than 
those  in  Trainer's  Case,  The  deceased  had  finished  his 
week's  work  on  Saturday  evening,  expecting  to  resume  it 
on  Monday.  He  had  been  expressly  relieved  from  all 
service  to  the  company  until  Monday,  and  was  given  per- 
mission  to  go  to  Baltimore.  He  could  call  the  Sunday  on 
-which  he  was  killed  entirely  his  own  day,  and  employ  him- 
self in  it  as  he  pleased,  and  he  therefore  could  not  be  con- 
sidered on  that  day  as  acting  in  the  service  of  the  com- 
I>any." 

The  case  of  Vich  v.  New  York  Central  &  H,  B,  B.  B. 
C!o.,  96  K  Y.  267  (47  Am.  Eep.  36)  was  as  follows : 
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"The  evidence  shows  that  he  [plaintiff's  intestate]  had 
been  in  the  employment  of  the  defendant  as  a  foreman  in 
its  tin-shops  at  Rochester  prior  to  December,  1876.     The 
defendant  at  that  time  removed  its  shops  from  Rodiester 
to  Buffalo,  but  before  their  removal  the  deceased  had  left 
defendant's  employment.     Many  of  the  employees  in  the 
tin-shop  at  Rochester  continued  in  the  employ  of  the  de- 
fendant after  it  had  removed  its  shops  to  Buffalo,  but  still 
resided  at  Rochester.    By  an  arrangement  made  between 
them  and  the  defendant  they  were  to  be  taken  to  Buffalo  on 
Monday  morning  and  brought  back  Saturday  eveaiing  of 
every  week  in  the  defendant's  oar.    Sometimes  they  were 
carried  in  a  baggage  car,  sometimes  in  a  passenger  car,  and 
afterward  in  a  passenger  car  called  a  shop  car,  in  which 
other  persons,  who  paid  fares,  were  permitted  to  ride.    Xo 
fare  was  required  of  the  men  thus  employed  and  trans- 
ported, but  by  agreement  a  deduction  was  made  from  their 
wages  at  an  amount  fixed  per  hour,  being  the  same  as  when 
at  work,  for  the  time  they  were  upon  the  train,  their  wages 
beginning  when  they  reached  the  shops  at  Buffalo  and  aid- 
ing when  they  left  them.    In  the  month  of  January,  1877, 
the  deceased  applied  for  his  former  position  as  foranan, 
and  was  employed  accordingly  by  the  defendant.  He  asked 
if  he  could  go  with  the  rest  of  the  men,  and  he  was  told 
he  would  be  passed  with  the  rest  of  the  men  in  the  def  aid- 
ant's shop  car.     Upon  these  terms  he  again  commenced 
working  for  the  defendant  as  foreman  in  the  tin-shop  at 
Buffalo.     The  only  pass  given  was  one  to  the  master 
mechanic,  Mr.  Gould,  under  which  all  the  men  who  lived 
at  Rochester  and  worked  in  the  shops  at  Buffalo  traveled- 
There  was  no  evidence  upon  the  trial  showing  that  the  de- 
ceased ever  saw  the  pass,  or  that  he  was  acquainted  with  its 
contents.     He  was  paid  for  his  work  in  accordance  with 
the  arrangement  already  stated.    It  appears  that  the  con- 
tract for  his  employment  in  the  tin-shops,  and  for  traveling 
between  Rochester  and  Buffalo,  while  engaged  in  his  wort 
was  one  and  the  same  contract,  made  at  the  same  time, 
and  the  whole  must  be  taken  together  as  an  entire  agree- 
ment.    The  essence  of  the  contract  was  that  the  decea^eil 
should  work  for  the  defendant,  as  foreman  of  the  tin-shop. 
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and  in  consideration  thereof  it  should  pay  him  a  price 
fixed  per  hour,  and  should  transport  him  from  his  residence 
to  the  place  where  the  work  was  to  be  done,  and  back 
again,  upon  its  railroad  without  charge.  At  the  time  of 
the  accident  the  deceased  was  in  the  shop  car  of  the  defend- 
ant, on  his  way  to  the  place  where  he  was  to  perform  serv- 
ices. As  his  transportation  was  a  part  of  the  contract,  he 
was  there  by  virtue  thereof  as  an  employe.  His  services 
had  then  commenced  under  the  contract ;  he  paid  no  faro 
as  an  ordinary  passenger  would  have  done,  but  was  being 
transported  under  the  pass  referred  to.  Under  these  cir- 
cumstances the  deceased  was,  at  the  time  of  the  accident, 
in  the  car  under  the  terms  of  the  contract  made  for  the 
rendition  of  his  services,  and  not  as  a  passenger.  It  was 
essential  that  he  should  be  in  the  car  at  the  time  and  place 
of  the  accident,  to  enable  him  to  perform  the  contract  of 
service  into  which  he  had  entered.  But  for  this  he  would 
not  have  been  there  at  the  time,  and  his  traveling  on  this 
occasion  was  in  the  capacity  of  an  employe  and  not  as  a 
passenger.  If  two  separate  contracts  had  been  intended  to 
have  been  made,  one  for  the  services  of  the  deceased  and  the 
other  for  his  transportation,  it  is  fair  to  assume  that  the 
amount  allowed  for  his  wages  would  have  been  increased 
sufficiently  to  pay  his  fare  as  a  passenger.  Clearly  such 
could  not  have  been  the  intention,  as  the  contract  made 
was  a  single  one  which  related  only  to  the  services  of  the 
deceased  and  the  compensation  he  was  to  receive  for  the 
same.  It  was  part  of  this  contract  of  service  that  he  was 
to  be  carried  to  and  from  the  place  of  his  work  every  week 
on  the  defendant's  railroad,  and  on  a  train  which  was  usu- 
ally provided  for  that  purpose.  The  right  to  go  and  return 
being  inseparable  from  the  contract  to  do  the  work,  it  is 
not  obvious  that  any  valid  ground  exists  for  claiming  that 
the  deceased  was  a  passenger  and  paid  his  own  fare.  As 
to  the  position  that  because  his  hours  of  labor  had  not 
commenced  at  the  time  of  the  accident,  the  deceased  was 
to  be  regarded  as  a  passenger,  it  is  a  complete  answer  to 
say  that  his  conveyance  to  and  from  his  work  was  incident 
to  his  employment,  and  was  part  of  the  contract  of  service 
under  which  he  was  engaged.    This  remark  will  also  apply 
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to  the  position  of  the  respondent's  counsel  that  traveling 
to  the  shop  where  work  was  to  be  done  was  not  the  begin- 
ning of  service  but  an  act  done  to  obtain  the  service.  If  it 
was  a  part  of  the  contract,  then  obviously  it  cannot  be  said 
that  the  deceased  gave  a  portion  of  his  wages  as  the  price 
of  transportation  independent  of  his  contract  He  was  as 
much  under  the  control  of  the  defendant  when  traveling  as 
any  other  employe  who  was  transported  by  virtue  of  a  con- 
tract with  the  company  for  his  services,  which  contract  pro- 
vided for  the  right  to  go  and  come  upon  the  defendant's 
cars  to  and  from  the  place  where  he  was  required  to  work. 
Although  he  had  no  particular  duty  to  discharge  while 
traveling,  yet  the  traveling  of  the  deceased  was  not  as  a 
passenger  but  as  an  employe  under  the  contract  of  service 
between  him  and  the  defendant." 

In  this  case  the  court  expressly  held  that  the  principle 
announced  in  O'Donnell  v.  Allegheny  Valley  R,  R,  Co.,  59 
Pa.  St.  239  (98  Am.  Dec.  336),  hereafter  cited,  was  not 
sound  law.  In  the  Vick  Case  the  court  held  that  the 
plaintiff,  when  traveling  under  his  contract,  was  as  much 
under  the  control  of  the  defendant  as  any  other  employee. 
It  will  be  observed,  also,  that  the  plaintiff  was  to  travel 
usually  on  a  train  provided  for  that  purpose ;  that  it  was 
essential  that  the  plaintiff  should  be  in  the  car  at  the  time 
and  place  of  the  accident,  to  enable  him  to  perform  the 
contract  of  service  into  which  he  had  entered.  It  was 
not  essential  in  the  case  at  bar  that  the  plaintiff  should  be 
in  the  particular  car  he  was  in  when  the  accident  occurred. 
He  was  not  under  the  necessity  of  riding  in  any  car  in  order 
to  perform  his  contract  of  track  laying.  He  might  have 
walked  to  his  place  of  labor  and  home,  had  he  seen  fit, 
without  violating  any  of  the  terms  of  his  contract. 

The  respondent  cites  several  cases  in  support  of  his  con- 
tention that  when  the  injury  occurred  he  was  not  acting  in 
the  service  of  the  appellant.  We  will  now  consider  them. 
The  case  of  Baird  v,  Pettit,  70  Pa.  St  477,  was  as  follows : 
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The  plaintiff  was  employed  as  draftsman  in  the  defendant's 
locomotive  works.  A  carpenter  employed  in  "jobbing'* 
for  defendant  in  any  part  of  the  works  was,  by  the  direc- 
tion of  the  defendant,  superintending  the  excavation  of  a 
cellar  under  the  building,  employing  and  paying  hands,  etc. 
He  had  a  large  pile  of  dirt  thrown  on  the  public  foot-walk. 
The  plaintiff,  in  leaving  the  house  in  the  dark,  after  ceas- 
ing his  day's  work,  fell  over  the  dirt  and  was  injured. 
Held,  that  the  plaintiff  and  carpenters  were  not  fellow 
servants  in  the  same  common  employment,  so  as  to  relieve 
the  defendants  from  liability  from  the  carpenter's  negli- 
gence.   In  this  case  the  court  said : 

"The  relation  of  master  and  servant  did  not  exist  be- 
tween the  parties  when  the  plaintiff  received  the  injury. 
He  was  not  then  in  the  service  of  the  defendant;  he  had 
quit  work  and  was  on  his  way  home.  He  was  no  longer 
subject  to  the  defendant's  control,  or  bound  to  obey  his 
orders.  As  soon  as  he  left  the  building  he  was  his  own 
master.  He  was  then  no  more  in  the  defendant's  service 
than  any  other  citizen  passing  along  the  street,  and  he  was 
entitled  to  the  same  rights  and  immunities." 

In  the  case  of  GUlenwcUer  v.  Madison  &  7.  22.  R.  Co.,  5 
Ind.  339  (91  Am.  Dec.  101),  the  plaintiff  was  employed 
to  frame  and  build  a  bridge.  He  was  directed  by  defendant 
to  go  to  a  certain  station  to  help  load  some  timbers.  He 
was  traveling  free  of  fare  when  injured  by  negligence  of 
the  employees  who  were  running  the  train.  Held^  that  he 
could  recover.  In  the  case  of  Fitzpatrich  v.  New  Albany 
46  8,  R.  R.  Co.,  7  Ind.  436,  plaintiff  was  employed  by 
defendant  as  laborer  to  ballast  road.  Defendant  agreed  to 
transport  him  to  and  from  his  home  to  where  he  should 
be  working.  While  being  so  carried  he  was  injured  by 
n^ligence  of  the  engineer  operating  the  train.  Held, 
that  the  defendant  was  liable.  Among  other  things,  the 
court  said : 
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"He  was  not,  it  is  true,  a  mere  passenger;  *  *  * 
but  under  an  agreement  with  the  defendants,  he  was  to  be 
regularly  conveyed  to  and  from  his  work.  This,  it  seems 
to  us,  involves  an  implied  engagement  that  they  would 
convey  him  as  safely  and  securely  as  if  really  he  had  been 
a  passenger  in  the  ordinary  sense  of  the  term." 

Upon  the  question  of  liability  of  a  street  car  company 
to  an  employee,  working  as  track  repairer,  while  riding 
upon  its  car,  the  supreme  court  of  Colorado,  in  the  case 
of  Denver  &  B.  P.  Eapid  Transit  Co.  v.  Dwyer,  20  Colo. 
132  (36  Pac.  1106),  says: 

"He  was  in  the  defendant's  employ  at  the  time,  and  it  is 
undisputed  that  it  was  the  defendant's  custom  to  furnish 
transportation  to  such  employees  to  and  from  their  work; 
and  that  upon  this  occasion,  the  hand  car  being  out  of 
order,  the  foreman  substituted  transportation  by  the  train. 
Although  no  fare  was  collected  or  expected  from  the  plainr- 
iff,  the  evidence  shows  that  he  was  lawfully  upon  the 
train." 

And  the  court  held  that  he  was  entitled  to  recover 
against  the  company  for  injuries  occasioned  by  the  negli- 
gence of  the  engineer  in  managing  the  train. 

In  the  case  of  Rosenbaum  v.  St,  Paul  &  D.  Ry.  Co.,  3S 
Minn.  173  (36  N.  W.  447,  8  Am.  St.  Rep.  653),  tbe 
supreme  court  of  Minnesota  held  that  a  man  working  as  » 
grader  in  ballasting  the  track  could  recover  for  injury 
sustained  when  riding  on  the  train  of  defendant  without 
having  paid  any  fare,  and  at  a  time  when  he  might  be 
considered  an  employee,  although  not  actually  working  at 
that  time;  it  appearing  that  the  company  was  in  the  habi* 
of  carrying  these  workmen  to  and  from  their  work. 

In  Stvher  v.  Louisville  &  N.  R,  Co.,  102  Fed.  421. 
plaintiff,  who  was  a  skilled  machinist,  and  employed  bv 
defendant  to  keep  its  pumps,  tanks,  wells,  etc.,  in  goo-! 
working  order,  while  riding  on  one  of  defendant's  engines 
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to  reach  a  point  where  his  duties  called  him,  was  injured 
by  the  engineer's  negligently  running  the  engine  into  a 
freight  train.  Held,  that  plaintiff  and  the  engineer  were 
not  fellow  servants  in  such  sense  as  to  prevent  recovery 
by  plaintiff  for  the  damages  sustained. 

The  case  of  O'Donnell  v.  Allegheny  Valley  R.  R.  Co., 
59  Pa.  St  239,  is  in  point,  if  the  contract  was  as  claimed 
by  respondent  In  that  case  the  railroad  company  hired 
O'Donnell  to  do  carpenter  work  upon  a  bridge  fifteen  miles 
from  where  he  lived.  The  company  agreed  to  pay  him  a 
certain  price  per  day  and  transport  him  on  its  trains  to 
and  from  his  place  of  work  free  of  charge.  One  day,  after 
O'Donnell  had  finished  his  day's  work  and  was  riding 
home  on  the  train,  a  wreck  occurred,  and  he  was  badly 
injured.  The  supreme  court  of  Pennsylvania  held  that 
he  was  not  a  servant  of  the  railroad  company  when  hurt, 
but  was  a  passenger  for  hire.  Among  other  things,  the 
court  said : 

"O'Donnell  traveled  not  as  a  part  of  his  employment 
as  a  carpenter  at  the  bridge,  but  as  a  passenger  from  and 
to  his  home.  He  was  not  lured  to  pursue  his  business  on 
the  train,  but  was  carried  in  consideration  of  a  reduc- 
tion in  the  price  of  his  wages.  When  his  day's  work  was 
performed  he  was  no  longer  in  the  service  of  the  com- 
pany, but  was  free  to  go  or  to  stay,  and  when  he  traveled 
in  effect  paid  his  fare  out  of  his  wages." 

We  think  that  when  the  respondent  had  ceased  his  day's 
work  at  track  laying,  he  was  not  in  the  employ  or  under 
the  control  of  the  appellant  until  he  again  resumed  track 
laying  under  the  superintendency  of  Linder,  the  foreman 
of  the  track  gang.  Linder  certainly  had  no  control  over 
the  respondent  while  going  to  and  from  his  work,  and 
the  respondent  was  not  under  any  obligation  to  go  to  and 
from  his  work  of  track  laving  on  the  cars  of  the  appellant. 
At  six  o'clock  his  day's  work  ended.     He  had  no  rights 
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and  no  privileges  on  that  car,  other  than  or  different  from 
those  of  any  other  passenger.  He  was  not  required  to  per- 
form services  on  the  car.  He  was  under  the  control  of  the 
conductor  of  the  car  and  not  of  his  own  foreman,  just  as 
any  other  passenger  on  the  car.  As  was  said  by  the  court 
in  Hutchinson  v,  York,  etc.,  Ry.  Co,,  6  Eng.  Ry.  &  Canal 
Cases,  438,  cited  in  State  v.  Western  Maryland  R,  R.  Co., 
supra : 

a#  «  «  we  do  not  think  a  master  is  exempt  from 
responsibility  to  his  servant  for  an  injury  occasioned  to 
him  by  the  act  of  another  servant  where  the  servant  in- 
jured was  not  at  the  time  of  the  injury  acting  in  the  service 
of  his  master.  In  such  a  case  the  servant  is  substantially 
a  stranger  and  entitled  to  all  the  privileges  he  would  have 
had  if  he  had  not  been  a  servant" 

Holding  as  we  do  that,  at  the  time  of  the  accident,  the 
respondent  was  not  a  servant  of  the  appellant,  it  is  un- 
necessary for  us  to  consider  further  the  doctrine  of  fellow 
servants.  And  this  disposes  of  the  first,  fourth  and  sixth 
assignments  of  error,  because,  where  two  cars  meet  in  a 
head-end  collision,  on  a  single-track  railway,  there  must 
be'  negligence  somew^here,  by  somebody  or  other.  That 
negligence,  in  the  absence  of  other  showing,  must  be  as- 
sumed to  have  been  primarily  the  negligence  of  the  de- 
fendant's employees  in  charge  of  the  cars,  who  caused  or 
allowed  them  to  come  into  collision.  It  being  primarily 
the  negligence  of  those  employees,  it  is  imputable  to  their 
employer,  and  that  employer  is  in  law  responsible  for  its 
consequences. 

The  plaintiff,  in  his  complaint,  alleged  that  the  defend- 
ant hired  the  plaintiff  to  work  as  a  laborer  on  its  roads, 
agreeing  to  pay  him  therefor  the  sum  of  one  and  one-half 
dollars  per  day  and  transportation  to  and  from  his  work 
on  the  cars  of  the  defendant.  The  defendant  denied  that 
it  agreed  to  pay  the  plaintiff  therefor  the  sum  of  one  and  a 
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half  dollars  per  day  and  transportation  to  and  from  his 
work  on  the  cars  of  the  defendant;  and  the  defendant 
denied  that  it  then  or  at  any  other  time  agreed  to  pay  or 
furnish  to  the  plaintiff  transportation  to  and  from  his  work 
on  the  cars  of  the  defendant,  or  transportation  at  all  on  its 
cars,  or  on  its  road  or  roads.  When  the  plaintiff  offered  his 
evidence  as  to  his  transportation  and  the  tickets  in  con- 
nection therewith,  under  the  denial  of  the  defendant,  it 
was  competent  for  it  to  offer  in  evidence  any  material 
matter  to  defeat  the  alleged  contract  or  to  show  a  different 
contract.  The  fourth  separate  answer  to  the  complaint, 
and  as  new  matter  constituting  third  affirmative  defense, 
to  which  a  demurrer  by  the  plaintiff  w^as  sustained,  and 
the  same  plea  as  finally  amended  and  to  which  a  reply  was 
filed,  was  an  attempt  on  the  part  of  the  defendant  to  plead 
its  version  of  the  alleged  contract.  It  added  nothing  to 
the  denial  already  made.  This  defense  cannot  be  con- 
strued as  doing  more  than  the  denial.  Puget  Sound  Iron 
Co.  V.  WoHhington,  2  Wash.  T.  483  (7  Pac.  882,  886), 
and  Williams  v.  Ninemire,  ante,  p.  393. 

The  defendant,  on  the  cross-examination  of  the  plaintiff 
and  in  its  testimony  in  chief,  sought  to  show  that  the  ticket 
book  given  to  the  plaintiff  for  his  transportation  to  and 
from  his  work,  and  on  which  he  was  being  carried  at  the 
time  of  the  accident,  contained  the  following  condition : 

*1n  consideration  of  this  pass,  I  hereby  agree  to  assume 
and  do  assume  all  risks  of  accidents,  damages,  and  loss  sus- 
tained by  me  while  using  it,  and  expressly  agree  with  the 
Seattle  Traction  Company  that  it  shall  not  be  liable  under 
any  circumstances,  whether  by  reason  of  negligence  of  its 
agents  or  otherwise,  for  any  injury  or  loss  to  me  as  afore- 
said.'' 

And  it  offered  further  to  show  that  the  plaintiff,  when 
the  book  was  delivered  to  him,  was  told  by  the  secretary 
of  the  company  to  sign  it  on  a  line  at  the  foot  of  thp  con- 
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dition  intended  for  his  signature,  and  that  the  plaintiff 
did  sign  his  name  as  directed,  and  that  the  book  of  tickets 
was,  after  it  was  signed  by  the  plaintiff,  signed  by  the 
secretary,  and  that  the  ticket  book  so  signed  was  the  one 
plaintiff  was  using  at  the  time  of  the  accident,  and  that 
this  book  contained  one  hundred  single-fare  tickets.  All 
this  testimony  was  excluded  on  the  ground  that  it  was  im- 
material, and  in  various  ways  the  defendant  has  saved 
exceptions  to  the  rulings  of  the  court,  as  they  were  made 
during  the  progress  of  the  trial,  excluding  this  evidence. 
Was  this  evidence  material,  under  either  the  denials  or 
the  affirmative  answer  of  the  defendant  ?  The  defendant 
sought  by  this  evidence  to  show  that  the  plaintiff,  under  his 
contract  with  the  defendant  and  in  consideration  that 
the  defendant  would  employ  and  pay  the  plaintiff  one  dol- 
lar and  a  half  a  day  for  track  laying,  agreed  to  accept  from 
the  defendant,  for  transportation  on  the  cars  of  the  de- 
fendant to  and  from  his  work,  an  employee's  ticket  limiting 
the  liability  of  the  defendant.  Was  this  contract  against 
public  policy  ?  In  the  case  at  bar  the  plaintiff  was  travel- 
ing on  the  carrier's  line  not  as  an  ordinary  passenger,  but 
incidentally  to  his  service  as  an  employee.  The  carrier  was 
not  required  by  law  or  duty  to  give  the  plaintiff  work  as  a 
track  layer,  ajid,  when  he  sought  to  obtain  such  work,  it 
seems  to  us  that  he  had  a  perfect  right  to  contract,  as  an 
incident  to  the  principal  contract,  that  he  should  be  car- 
ried by  the  defendant  over  it^  lines  to  and  from  his  wort 
subject  to  the  condition  that  the  plaintiff  would  assume, 
while  being  so  transported,  all  risk  of  accidents,  etc,  con- 
tained in  the  conditions  which  the  defendant  sought  to 
prove.  The  plaintiff  was  not  bound  to  enter  or  remain  in 
the  defendant's  employ.  Both  parties  were  free,  the  one 
owing  no  duty,  the  other  being  under  no  obligation  to 
travel  on  the  defendant's  line  otherwise  than  as  an  ordinary 
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passenger,  paying  fare,  and  entitled  to  full  redress  for  in- 
jury  through  negligence. 

The  cases  of  Railroad  Co.  v,  Lockwood,  17  Wall.  357, 
and  Railway  Co.  v.  Stevens,  95  U.  S.  655,  have  been  re- 
viewed by  the  supreme  court  of  the  United  States  in  the 
case  of  Baltimore  &  0.  8.  Ry.  Co.  v.  Voigt,  176  U.  S.  498 
(20  Sup.  Ct.  385).    In  that  case  the  railway  company,  be- 
ing engaged  as  conunon  carrier  in  the  business  of  trans- 
porting passengers  and  freight  for  hire,  entered  into  a  con* 
tract  in  writing  with  an  express  company  authorized  by 
law  to  do,  and  actually  doing,  the  business  known  as  "ex- 
press business,"  by  which  contract  the  railroad  company 
agreed,  solely  upon  the  consideration  and  terms  hereinafter 
mentioned,  to  furnish  for  the  exclusive  use  of  such  express 
company,  in  the  conduct  of  its  said  express  business  over 
said  railway  company's  lines,  certain  privileges,  facilities 
and  express  cars  to  be  used  and  employed  exclusively  by 
said  express  company  in  the  conduct  of  such  express  busi- 
ness ;  and  to  transport  said  cars  and  contents,  consisting  of 
express  matter,  in  its  fast  passenger  trains,  together  with 
one  or  more  persons  in  charge  of  said  express  matter, 
known  as  "express  messengers,"  for  that  purpose  to  be 
allowed  to  ride  in  said  express  cars;  to  transport  such 
express  messengers,  for  the  purposes  and  under  the  cir- 
cumstances aforesaid,  free  of  charge.     And  by  said  con- 
tract it  was  agreed  on  the  part  of  said  express  company  to 
pay  said  railroad  company  for  such  privileges  and  facili- 
ties, and  for  the  furnishing  and  use  of.  said  express  car  or 
cars,  and  for  such  transportation  thereof,  a  compensation 
named  in  said  contract;  and  by  which  contract  it  was  fur- 
ther agreed  by  the  express  company  to  protect  the  railroad 
company  and  hold  it  harmless  from  all  liability  it  might 
be  tmder  to  employees  of  the  express  company  for  any  in- 
juries sustained  by  them  while  being  so  transported  by  said 
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railroad  company,  whether  the  injuries  were  caused  by 
negligence  of  the  railroad  company  or  its  employees,  or 
otherwise.  Voigt  made  application  to  said  express  com- 
pany, in  writing,  to  be  employed  by  it  as  express  messenger 
on  the  railroad  company,  between  which  and  such  express 
company  a  contract  as  aforesaid  existed ;  and  such  appli- 
cant, pursuant  to  his  application,  was  employed  by  the  ex- 
press company  under  a  contract  in  writing,  signed  by  him 
and  it,  whereby  it  was  agreed  between  him  and  the  expre^ 
company  that  he  did  assume  the  risk  of  all  accident  or 
injury  he  might  sustain  in  the  course  of  said  employment, 
whether  occasioned  by  negligence  or  otherwise,  and  did 
undertake  and  agree  to  indemnify  and  hold  harmless  said 
express  company  from  any  and  all  claims  that  might  be 
made  against  it,  arising  out  of  any  claim  or  recovery  on 
his  part  for  any  damages  sustained  by  him  by  reason  of 
any  injury,  whether  such  damages  resulted  from  negli- 
gence or  otherwise,  and  to  pay  said  express  company,  on 
demand,  any  sum  which  it  might  be  compelled  to  pay  in 
consequence  of  any  such  claim,  and  to  execute  and  deliver 
to  said  railroad  company  a  good  and  sufficient  release, 
under  his  hand  and"  seal,  of  all  claims  and  demands  and 
causes  of  action  arising  out  of  or  in  any  manner  connected 
with  said  employment,  and  expressly  ratified  the  agree- 
ment aforesaid  between  said  express  company  and  said 
railroad  company.  Held,  that  Voigt,  occupying  an  ex- 
press car  as  a  messenger  in  charge  of  express  matter,  in 
pursuance  of  the  contract  between  the  companies,  was  not 
a  passenger  within  the  meaning  of  the  case  of  Railroad  Co. 
V.  Lockwood,  17  Wall.  357 ;  that  he  was  not  constrained  to 
enter  into  the  contract  whereby  the  railroad  company  was 
exonerated  from  liability  to  him,  but  entered  into  the  same 
freely  and  voluntarily,  and  obtained  the  benefit  of  it  bj 
securing  his  appointment  as  such  messenger;  and  that  such 
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a  contract  did  not  contravene  public  policy.  In  the  Voigt 
Case  the  supreme  court,  in  speaking  of  the  decision  of  the 
court  in  Railroad  Co.  v.  Lockwood  and  Railway  Co.  v. 
Stevens,  says: 

"The  principles  declared  in  those  cases  are  salutary,  and 
we  have  no  disposition  to  depart  from  them.  At  the  same 
time  it  must  not  be  forgotten  that  the  right  of  private  con- 
tract is  no  small  part  of  the  liberty  of  the  citizen,  and  that 
the  usual  and  most  important  function  of  courts  of  justice 
is  rather  to  maintain  and  enforce  contracts  than  to  enable 
parties  thereto  to  escape  from  their  obligation  on  the  pre- 
text of  public  policy,  unless  it  clearly  appear  that  they  con- 
travene public  right  or  the  public  welfare.  It  was  well 
said  by  Sir  George  Jessel,  M.  R.,  in  Printing,  &c.,  Co,  t. 
Sampson^  L.  E.  19  Eq.  465:  *It  must  not  be  forgotten 
that  you  are  not  to  extend  arbitrarily  those  rules  which  say 
that  a  given  contract  is  void  as  being  against  public  policy, 
because  if  there  is  one  thing  which  more  than  another  pub- 
lic policy  requires  it  is  that  men  of  full  age  and  competent 
understanding  shall  have  the  utmost  liberty  of  contracting, 
and  that  their  contracts,  when  entered  into  freely  and  vol- 
untarily, shall  be  held  sacred,  and  shall  be  enforced  by 
courts  of  justice.  Therefore,  you  have  this  paramount 
public  policy  to  consider — ^that  you  are  not  lightly  to  in- 
terfere with  this  freedom  of  contract.'  " 

In  the  Voigt  Case  it  was  held  that  the  messenger  was 
not  constrained  to  enter  into  the  contract  wherebv  the  rail- 
road  company  was  exonerated  from  liability  to  him,  but 
entered  into  the  same  freely  and  voluntarily,  and  obtained 
the  benefit  of  it  by  securing  his  appointment  as  such  mess- 
enger. So,  in  the  case  at  bar,  the  plaintiff  was  not  con- 
strained to  enter  into  the  contract  whereby  the  street  car 
company  was  exonerated,  but  by  entering  into  it  he  ob- 
tained employment  as  a  track  layer.  There  is  no  difference 
in  principle  between  the  two  cases.  This  court,  in  the  case 
of  Mvldoon  V.  Seattle  City  Ry.  Co.,  7  Wash.  528  (35  Pac. 
422,  22  L.  E.  A.  794,  38  Am.  St.  Eep.  901),  says : 
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"The  very  idea  of  a  public  or  common  carrier,  with  its 
features  of  monopoly  and  right  of  eminent  domain,  bears 
with  it,  to  the  modem  mind,  the  duty  of  conveying  passen- 
gers with  safety,  so  far  as  its  own  acts  are  concerned,  upon 
the  payment  of  reasonable  compensation.  The  duty  which 
the  carrier  owes  to  the  public  and  to  the  individual  is  to 
perform  the  service  safely,  without  any  limiting  condi- 
tions :  and  therefore  such  conditions,  when  the  imposition 
of  them  is  attempted,  violate  an  implied  duty  and  are 
justly  held  void.  But  when  the  intending  passenger  pro- 
poses to  the  carrier  that  it  do  something  for  him,  which  it 
is  not,  under  any  conceivable  circumstances,  required  by 
law  or  duty  to  do,  viz.,  to  carry  him  without  any  compen- 
sation whatever,  and  when  the  whole  matter  is  at  the  op- 
tion of  either  party  to  agree  or  not,  it  is  difficult  to  see  why 
public  policy  should  step  in  and  deny  the  right  of  the 
carrier  to  limit  its  chances  of  loss  in  the  operation,  even 
though  a  careless  servant  cause  unintentional  injury  to  the 
passenger." 

In  the  case  just  cited  the  same  principle  is  laid  down  as 
in  the  case  of  the  Baltimore  &  Ohio  Ry.  Co,  v.  Vaigt, 
supra.  We  think  the  evidence  offered  was  admissible,  as 
tending  to  show  a  contract  for  transportation  different 
from  that  alleged  in  the  complaint,  and  that  the  court  erred 
in  refusing  to  admit  the  3ame.  We  do  not  mean,  how- 
ever, to  hold  that  the  mere  signing  of  the  condition,  under 
the  circumstances  under  which  it  was  signed,  is  conclusive 
on  the  plaintiff,  as  showing  that  the  contract  of 
transportation  was  as  claimed  by  the  defendant.  The  alle- 
gations of  the  complaint  and  the  evidence  of  the  plaintiff 
are  to  the  effect  that  the  transportation  was  to  be  unoondi- 
tional.  If  such  was  the  case,  then  the  plaintiff  would  be 
a  passenger  for  hire  and  entitled  to  all  his  rights  as  such. 
The  fact  that  the  plaintiff  was  employed  by  the  day  and 
could  quit  at  any  time,  and  that  he  received  from  time  to 
time  ticket  books  with  conditions  thereon,  like  that  offered 
to  be  proven,  would  be  strong  circumstances  to  show  that 
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the  contract  for  transportation  was  as  the  defendant  con- 
tends, but  it  is  not  conclusive.  It  must  be  remembered 
that  there  was  no  showing  or  offer  to  show  that  the  secretary 
was  authorized  to  enter  into  contracts  for  the  employment 
of  track  layers,  or  that  he  was  authorized  to  bring  about  a 
modification  of  the  contract  originally  made  by  Linder 
-with  the  plaintiff,  and  that  at  the  time  Linder  employed 
the  plaintiff  nothing  was  said  to  the  latter  about  his  trans- 
portation having  a  stipulation  attached  which  should  ex- 
empt the  company  from  liability.  All  these  facts  and 
the  circumstances  \mder  which  the  plaintiff  signed  the 
condition  were  for  the  consideration  of  the  jury,  under 
proper  instructions,  from  which  they  might  determine 
whether  the  contract  of  transportation  was  unconditional, 
as  claimed  by  the  plaintiff,  or  was  conditional,  as  claimed 
by  the  defendant. 

Dahl,  an  acquaintance  of  the  plaintiff,  testified  as  to 
his  appearance  prior  to  the  accident  as  having  ])een  that  of 
**a  healthy-looking  man — a  strong  laborer,"  and  as  to  his 
appearance  since,  as  looking  more  thin  and  pale,  and  not 
seeming  to  hear  as  well  as  before,  and  being  more  quiet  in 
manner.  The  plaintiff's  wife  testified  as  to  his  excited 
condition  when  he  came  home  on  the  evening  after  the  acci- 
dent, and  his  complaining  that  night  of  pain  in  his  head 
and  back,  and  as  to  his  impaired  condition  in  various  re- 
spects from  that  time  onward.  This  testimony  was  ad- 
mitted over  thie  defendant's  objection  and  exception.  It 
is  claimed  by  the  defendant  that  this  testimony  falls  under 
the  head  of  expert  and  opinion  evidence,  and  as  the  witr 
nesses  were  people  of  ordinary  observation,  and  not  quali- 
fied as  experts,  they  should  not  have  been  allowed  to  testify 
to  the  facts  recited.  One  was  the  wife  and  the  other  an 
acquaintance  of  the  plaintiff.     They  had  observed  his  ap- 

41—23  WASH. 
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pearance  and  conduct  before  and  after  the  accident.    We 
think  this  evidence  was  admissible. 

In  Hardy  v.  Merrill,  22  Am.  Rep.  441,  the  court  says: 

**Opinions  concerning  matters  of  daily  occurrence,  and 
open  to  common  observation,  are  received  from  necessity 
{Commonwealth  v.  Sturtevant,  117  Mass.) ;  and  any  rule 
which  excludes  testimony  of  such  a  character,  and  fails  to 
recognize  and  submit  to  that  necessity,  tends  to  the  sup- 
pression of  truth  and  the  denial  of  justice.  The  ground 
upon  which  opinions  are  admitted  in  such  cases  is  that, 
from  the  very  nature  of  the  subject  in  issue,  it  cannot  be 
stated  or  described  in  such  language  as  will  enable  persons, 
not  eye-witnesses,  to  form  an  accurate  judgment  in  regard 
to  it.  DeWitt  v.  Barly,  17  N".  Y.  340 ;  Bellows,  J.,  in 
Taylor  v.  Grand  Trunk  Railway,  48  N.  H.  304 ;  S.  C,  2 
Am.  Eep.  229.  How  can  a  witness  describe  the  weight  of 
a  horse,  or  his  strength,  or  his  value  ?  Will  any  description 
of  the  wrinkles  of  the  face,  the  color  of  the  hair,  the  tones 
of  the  voice,  or  the  elasticity  of  step  convey  to  a  jury  any 
very  accurate  impression  as  to  the  age  of  the  person  de- 
scribed ?  And  so,  also,  in  the  investigation  of  mental  and 
psychological  conditions;  because  it  is  impossible  to  con- 
vey to  the  mind  of  another  any  adequate  conception  of  the 
truth  by  a  recital  of  visible  and  tangible  appearances ;  be- 
cause you  cannot,  from  the  nature  of  the  case,  describe 
emotions,  sentiments  and  affections,  which  are  really  too 
plain  to  admit  of  concealment,  but,  at  the  same  time,  inca- 
pable of  description;  the  opinion  of  the  observer  is  ad- 
missible from  the  necessity  of  the  case ;  and  witnesses  are 
permitted  to  say  of  a  person:  'He  seemed  to  be  fright- 
ened;' 'he  was  greatly  excited;^  'he  was  much  confused;' 
'he  was  agitated ;'  'he  was  pleased ;'  'he  was  angry.'  All 
these  emotions  are  expressed  to  the  observer  by  ap- 
pearances of  the  countenance,  the  eye,  and  the  general  man- 
ner and  bearing  of  the  individual ;  appearances  which  are 
plainly  enough  recognized  by  a  person  of  good  judgment, 
but  which  he  can  not  otherwise  communicate  than  by  an 
expression  of  results  in  the  shape*  of  an  opinion." 
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See,  also,  Union  Pacific  By.  Co.  v.  OUland,  4  Wyo.  395 
(34Pac.  953). 

The  plaintiff  testified  that  he  had  worked  as  a  deck- 
hand on  a  steamboat  for  about  six  years,  on  and  off,  ending 
three  years  before  the  day  of  the  accident.  Since  then  his 
activities  had  been  confined  to  fishing  in  the  summer  sea- 
son and  working  as  a  track-hand  on  street  railways  during 
the  winters.  The  defendant  claims  that  as  the  plaintiff 
had  not  been  working  on  a  steamboat  for  three  years,  and 
did  not  claim  to  intend  returning  to  that  calling,  it  could 
not  fairly  be  regarded  as  his  occupation,  or  as  one  of  his 
occupations,  either  present  or  prospective,  when  he  received 
his  injuries;  that,  therefore,  the  earnings  of  a  steamboat 
hand  at  that  time  testified  to  by  the  plaintiff  had  nothing  to 
do  with  the  question  of  how  much  his  physical  impairment 
due  to  his  injuries  might  deprive  him  of  earning.  It  was 
proper  to  show  what  wages  would  be  open  to  the  plaintiff  in 
a  business  he  understood,  and  which  he  would  have  the 
right  to  resume  were  it  not  for  the  injuries  which  pre-* 
vented  him  from  again  entering  that  business.  This  dis- 
poses of  the  third  assigned  error. 

For  error  of  the  court  in  rejecting  the  testimony  herein- 
before indicated,  the  judgment  of  the  court  below  must  be, 
and  the  same  is,  reversed,  and  this  cause  is  remanded  for 
a  new  trial  in  accordance  with  the  views  herein  expressed. 

Anders  and  Fullerton,  J  J.,  concur. 
Dunbar,  C.  J.,  dissents. 

Opinion  on  Ei^earino. 

White,  J. — The  opinion  in  this  case,  ante,  p.  615  (63 
Pac.  539),  was  filed  December  27,  1900.  A  rehearing 
was  granted.  It  is  necessary  only  to  modify  our  views  in 
one  respect.    In  the  original  opinion  we  said : 
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"The  carrier  was  not  required  by  law  or  duty  to  give 
the  plaintiff  work  as  a  track  layer,  and,  when  he  sought  to 
obtain  such  work,  it  seems  to  us  that  he  had  a  perfect  right 
to  contract,  as  an  incident  to  the  principal  contract,  that 
he  should  be  carried  by  the  defendant  over  its  lines  to  and 
from  his  work,  subject  to  the  condition  that  the  plaintiff 
would  assume,  while  being  so  transported,  all  risk  of  acci- 
dents, etc,  contained  in  the  conditions  which  the  defendant 
sought  to  prove/' 

A  more  critical  examination  of  the  pleadings  in  this 
Ciise  satisfies  us  that  the  question  whether  the  plaintiff  and 
defendant  could  so  contract  is  not  involved,  and  that  point 
may  still  be  considered  open  and  imdecided.  The  fourth 
i^Srmative  defense,  in  substance,  is  that,  if  the  plaintiff 
was  traveling  on  one  of  the  cars  of  the  defendant  at  the 
time  mentioned  in  said  complaint^  and  if  he  then  received 
any  such  injuries  as  are  therein  alleged,  said  plaintiff  was 
then  traveling  on  one  of  the  defendant's  cars,  along  one 
cf  its  lines  of  street  railway,  not  as  a  passenger  paying 
fare  for  transportation  of  himself  on  said  car,  but  bv 
virtue  of  a  free  pass  ticket,  which  the  defendant  had 
theretofore  furnished  him  and  which  was  accepted  by  the 
plaintiff  under  an  agreement  that  he,  the  plaintiff,  would 
assume  all  risks  of  damages  and  loss  sustained  by  him 
while  using  it^  and  that  the  plaintiff  expressly  agreed  with 
the  defendant  that  the  defendant  should  not  be  liable  un- 
der any  circumstances,  whether  by  reason  of  n^ligence 
cf  its  agents  or  otherwise,  for  any  injury  or  loss  to  the 
plaintiff;  that  the  same  had  been  furnished  by  the  de- 
fendant to  the  plaintiff  gratuitously,  without  any  cotuid- 
eration  therefor,  and  not  in  pursuance  of  any  contraci, 
express  or  implied,  of  the  defendant  with  the  plaintiff  to 
furnish  the  same  to  him  on  account  of  his  being  in  the 
employ  of  the  defendant,  and  the  same  was  so  furnished 
to  him,  not  as  a  compensation  or  partial  compensation  for 
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any  work  or  labor  performed  or  to  be  performed,  but 
Bolely  as  a  donation  by  the  defendant  to  the  plaintiff  of  the 
privilege  of  free  transportation.  It  is  alleged  that  the 
tickets  so  f umished,  on  which  the  plaintiff  was  traveling, 
were  put  up  in  books,  on  the  back  of  which  the  agreement 
was  indorsed.  The  answer  also  specifically  denied  that  the 
defendant  agreed  to  pay  the  plaintiff  the  sum  of  one  and  a 
half  dollars  per  day  and  transportation  to  and  from  his 
work  on  the  cars  of  the  defendant.  The  evidence  rejected 
was  offered  to  sustain  the  facts  pleaded  in  the  fourth  af- 
firmative defense,  and  we  think  it  was  admissible  for  that 
purpose,  under  the  rulings  of  this  court  in  Mvldoon  v. 
Railway  Co.,  7  Wash.  528  (35  Pac.  422,  22  L.  K.  A.  794). 
But  we  expressly  hold  tteit  if  the  respondent's  transporta- 
tion constituted  a  portion  of  the  consideration  for  his  serv- 
ices, he  became  a  passenger  for  hire,  just  the  same  as  any- 
body else  who  parts  with  anything  of  value  for  transporta- 
tion; but  if  the  consideration  for  his  services  is  indepen- 
dent  of  his  transportation,  and  his  transportation  is  a 
mere  gratuity  bestowed  upon  him  by  his  employer,  as 
pleaded  in  the  fourth  separate  defense  herein,  he  stands 
like  any  one  else  traveling  on  a  free  pass  so  conditioned, 
notwithstanding  his  employer  would  not  probably  have 
bestowed  the  transportation  if  the  recipient  had  not  been 
in  his  employ. 

The  original  opinion  is  modified  as  herein  expressed, 
the  judgment  of  the  court  below  is  reversed  and  this  cause 
remanded  for  a  new  trial. 

FinLLBBTON,  Andebs^  Moijnt  and  Hadley,  JJ.,  concur. 


646 


BRACKA  V.  FISH. 


3»    MO 

b28    410 


1 


2)    Mfi\ 

31  m 


Opinion  of  the  Court  —  White,  J. 


[23  Wash. 


[No.  3781.     Decided  December  27,  1900.] 

A.  A.  Bracka,  Appellant,  v.  William  H.  Fish    et  ux.. 

Respondents. 

EJECTMENT — ^ACtIoN  ON  TAX  DEEI>— ADMIS8IBILITT  OF  DEED  IN  EVI- 
DENCE. 

In  an  action  of  ejectment  by  a  plaintiff  claiming  tlUe  un- 
der a  tax  sale  made  prior  to  November,  1891,  the  tax  deed  exe- 
cuted pursuant  to  such  sale  is  admissible  in  evidence  against  a 
subsequent  purchaser  of  the  premises,  although  the  certificate 
of  sale  and  the  deed  based  thereon  had  not  been  recorded,  where 
the  defendant  has  not  affirmatively  pleaded  and  proved  that 
he  was  a  purchaser  in  good  faith  and  for  a  valuable  considera- 
tion, since  Laws  1891,  p.  167,  §  5,  denying  a  lien  upon  or  title 
to  land  through  tax  sales  made  prU^r  to  November  1,  1891,  un- 
less the  certificates  of  purchase  or  tax  deeds  have  been  recorded 
on  or  before  November  1,  1892,  is  applicable  only  "as  against 
purchasers  or  incumbrancers  for  value  and  in  good  faith." 

8A1CE — ^PABAliOUNT  TITLE — ^BITBDEN  OF  PROOF. 

In  an  action  of  ejectment  based  upon  a  tax  title  antedating 
the  title  set  up  by  defendant,  the  burden  of  proof  is  on  defend- 
ant to  establish  paramount  title. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
WiLLiAM  McDonald,  Judge.    Reversed. 

Walter  E.  Leigh  and  Robertson  &  Miller,  for  appellant. 
A.  D,  Wilson  and  Ja/mes  Hopkins,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  complaint  in  this  action,  omitting  for- 
mal parts,  is  as  follows : 

"1.  That  the  plaintiff  is  seized  in  fee  of  the  following 
described  premises:  liOt  eight  (8)  in  block  four  (4)  of 
Chamberlain's  Addition  to  the  City  of  Spokane  Falls,  now 
Spokane,  Spokane  county,  state  of  Washington. 

2.    That  the  defendants  are  in  the  possession  thereof. 
and  unlawfully  withhold  the  same  from  him. 
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Wherefore  the  plaintiff  demands  judgment  for  the  pos- 
session," etc. 

The  answer,  omitting  formal  parts,  is  as  follows : 

"Comes  now  William  H.  Fish,  one  of  the  above-named 
defendants,  who,  answering  for  himself  and  himself  only, 
says : 

1.  That  he  denies  each  and  all  of  the  matters,  facts 
and  things  set  up  and  alleged  in  plaintiff's  complaint  herein 
filed,  and  in  every  paragraph  thereof. 

2.  Defendant,  further  answering,  says  that  he  is  the 
owner  in  fee  simple,  and  for  a  long  time  past  has  been, 
and  is,  in  the  peaceable  possession  of  said  lot  eight  (8)  in 
block  four  (4)  in  Chamberlain's  Addition  to  the  City  of 
Spokane  Falls,  Washington,  now  Spokane,  Spokane 
county,  Washington,  and  being  the  property  described  in 
the  plaintiff's  complaint,  sought  to  be  recovered  by  the 
plaintiff. 

3.  Defendant  further  says  that  the  said  plaintiff  has 
no  right,  title  or  interest  of  any  kind  or  nature  whatsoever 
in  or  to  said  property  or  any  part  thereof ;  tliat  he  has  no 
legal  claim  of  any  kind  whatever  therein  or  thereto;  and 
that  his  pretended  claim  for  possession  is  not  based  upon 
any  legal  or  valid  instrument  or  proceeding,  or  any  color  of 
right,  and  is  wholly  false,  and  his  claim  for  one  hundred 
dollars'  damages  for  withholding  the  possession  of  the  same 
from  said  plaintifl^  wholly  unfounded. 

Wherefore  the  said  defendant  prays,"  etc. 

The  reply,  omitting  formal  parts,  is  as  follows : 

"Comes  now  the  plaintiff  and,  for  replication  to  the 
afi&rmative  matter  set  up  in  paragraphs  two  and  three  (2 
and  3)  of  the  answer  of  the  defendants,  denies  each  and 
every  allegation,  and  all  of  the  allegations  therein  con- 
tained.   Wherefore,"  etc. 

On  the  trial  of  the  cause  the  plaintiff  testified  that  he 
^was  the  owner  of  the  property  in  controversy,  and,  to  sus- 
tain his  title  to  the  property,  offered  in  evidence  a  deed 
dated  the  26th  day  of  June,  1895,  from  the  city  of  Spo- 
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kane,  formerly  the  city  of  Spokane  Falls,  by  W.  H.  Wis- 
combe,  the  city  treasurer  thereof,  as  grantor,  to  Louis 
Anderson,  as  grantee ;  the  deed  reciting  as  follows : 

"That  whereas,  in  the  assessment  roll  of  the  city  of  Spo- 
kane Falls,  now  Spokane,  for  the  year  1890,  the  following 
described  real  estate,  to-wit,  lot  eight  (8)  in  block  four  (4) 
of  Chamberlain's  Addition  to  the  city  of  Spokane  Falls, 
now  Spokane,  according  to  the  recorded  plat  thereof  on 
file  with  the  county  auditor  of  Spokane  county,  state  of 
Washington,  the  county  and  state  in  which  said  real  estate 
is  situated,  was  assessed,  entered  and  taxed  by  the  proper 
authorities  of  said  city  for  the  municipal  taxes  for  the 
said  year  in  the  name  of  'unknown  owner,'  for  the  simi  of 
six  and  15-100  (6  15-100)  dollars; 

And  whereas,  the  said  tax  so  assessed  was  not  paid 
when  the  same  became  due  and  payable,  and  the  said  real 
estate  and  the  said  tax  due  thereon  was  duly  entered  in 
the  delinquent  list  of  all  the  persons  and  property  owing 
municipal  taxes  for  tlie  said  year ;  and 

Whereas,  J.  S.  Watson,  treasurer  of  the  said  city  of 
Spokane  Falls,  now  Spokane,  Washington,  did  on  the  27th 
day  of  April,  1891,  at  the  door  of  the  city  hall  building  in 
said  city,  pursuant  to  notice  thereof  diily  given  and  the 
statutes  in  such  cases  made  and  provided,  put  up  and  strike 
off  and  sell  the  said  aforesaid  real  estate  to  said  second 
party,  Louis  Anderson,  at  public  auction,  for  the  sum  of 
six  and  15-100  (6  15-100)  dollars,  the  same  being  tJie 
highest  and  best  bid,  and  the  same  having  been  twice  befcwre 
offered  at  said  time  and  there  being  no  other  bid  for  anv 
parcel  or  lot  of  such  premises  at  either  of  such  offers,  and 
such  sum  being  the  whole  amount  due  upon  said  premises, 
taxes,  penalties  and  costs  for  said  year  1890,  and  which 
said  sum  was  then  and  there  paid  by  the  said  purchaser  to 
said  city  treasurer;  and  whereas,  said  city  treasurer  did 
thereupon  issue  a  certificate  of  sale  as  required  by  law. 
stating  therein  the  name  of  the  person  to  whom  said  prop- 
erty was  assessed  as  aforesaid ;  a  description  of  said  real 
estate  sold,  as  herein  described ;  the  amount  paid  therefor ; 
the  name  of  the  said  purchaser ;  that  it  was  sold  for  the 
said  taxes,  giving  the  amount  and  the  year  of  the  assess- 
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ment^  as  hereinbefore  stated,  and  which  certificate  was 
signed  by  said  city  treasurer,  J.  S.  Watson,  after  the  said 
city  treasurer  had  duly  entered  in  the  proper  book  the 
description  of  the  land  so  sold  and  the  other  matters  re- 
quired therefor  by  the  city  charter  of  the  said  city,  he  duly 
delivered  said  certificate  of  sale  to  said  purchaser;  and 
whereas,  more  than  three  years  have  elapsed  since  said  tax 
sale,  and  no  person  has  r^eemed  said  premises  within  the 
time  allowed  by  law  or  at  all,  nor  has  offered  to  redeem 
the  same  or  any  part  thereof;  and  whereas,  said  pur- 
chaser has  returned  said  certificate  to  the  treasurer  of  the 
said  city  and  has  demanded  and  is  entitled  to  a  deed  in 
pursuance  of  said  sale  for  the  said  premises,  and  has 
established  to  the  satisfaction  of  the  treasurer  of  the  said 
city  that  he  is  entitled  to  a  deed  for  said  aforesaid  prem- 
ises :  Now,  therefore,  for  and  in  consideration  of  the  sum 
of  six  and  15-100  (6  15-100)  dollars,  the  amount  of  taxes, 
penalties,  interest,  charges  and  costs,  for  which  said  prem- 
ises were  sold,  the  said  first  party,  by  virtue  of  the  law  in 
such  cases  made  and  provided,  has  granted,  bargained,  sold 
and  conveyed,  and  by  these  presents  does  grant,  bargain, 
sell,  convey  and  confirm  unto  said  Louis  Anderson,  party 
of  the  second  part,  his  heirs  and  assigns,  the  tract,  parcel 
and  piece  of  real  estate  hereinbefore  described,  together 
with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging  or  in  any  wise  apper- 
taining, and  all  rents,  issues  and  profits  thereof,  and  all 
right,  title  and  interest,  as  well  in  law  as  in  equity,  of  the 
former  unknown  owner  and  of  all  owners  known  and  un- 
known, of,  in  and  to  the  said  premises,  to  have  and  to  hold 
the  premises  to  the  sjtid  party  of  the  second  part,  his  heirs 
and  assigns,  forever. '* 

This  deed  was  recorded  in  the  auditor's  office  of  Spokane 
county  on  July  3,  1895.  The  plaintiff  also  offered  in  evi- 
dence, in  connection  with  said  tax  deed,  a  quit-claim  deed, 
acknowledged  December  27,  1897,  from  said  Louis  Ander- 
son to  the  plaintiff,  purporting  to  convey  to  the  plaintiff 
the  property  described  in  said  tax  deed.  Objection  was 
made  by  the  defendant  to  receiving  in  evidence  the  tax 
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deed  and  the  deed  from  Anderson,  and  the  court  excluded 
the  same,  to  which  proper  exceptions  were  taken.  The 
certificate  issued  by  the  treasurer  when  the  property  was 
sold  at  tax  sale  was  never  filed  for  record  in  the  auditor's 
ofiice  of  Spokane  county.  The  appellant  assigns  as  error 
the  refusal  of  the  court  to  receive  in  evidence  the  tax  deed 
to  Anderson  and  the  deed  from  Anderson  to  him.  The 
court  excluded  these  deeds  because  the  tax  certificate  and 
tax  deed  were  not  recorded  as  provided  in  §  5  of  the  Laws 
of  1891,  being  an  act  entitled  "An  act  to  cure  defective 
titles  to  real  estate,  by  providing  for  the  collection  of  un- 
paid taxes  and  assessments,  and  by  securing  record  evi- 
dence in  relation  to  real  estate  sold  for  taxes  or  assess- 
ments, in  the  ofiices  of  county  treasurers  and  auditors.'' 
As  preliminary  to  the  exclusion  of  the  deeds,  the  court 
made  inquiry  whether  the  defendant  claimed  title  subse- 
quent to  the  plaintiff,  and  it  was  ascertained  that  defendant 
claimed  title  under  a  deed  dated  June  7,  1895,  from  P.  A 
Klein,  as  grantor.  Section  5  of  the  Laws  of  1891  (Laws 
1891,  p.  167)  is  as  follows: 

"Purchasers  of  real  estate  at  tax  sale  prior  to  the  first 
day  of  November,  1891,  shall  have  no  lien  against  said 
real  estate  for  the  amount  of  their  payments,  nor  any  title 
to  said  land,  as  against  purchasers  or  incuinbrcuncers  for 
value  and  in  good  faith,  unless  they  shall  duly  file  their 
certificates  of  purchase,  or  tax  deeds  in  case  the  same  may 
have  been  issued,  for  record  in  the  office  of  the  county 
auditor  on  or  before  the  first  day  of  November,  1892." 

The  respondent  claims  that  inasmuch  as  the  appellant 
had  not  filed  his  certificate  of  purchase,  as  required  by  the 
act  of  1891,  the  court  committed  no  error  in  excluding  the 
tax  deed  and  the  deed  from  Anderson.  He  further  claims 
that  the  law  of  1891  was  a  general  statute  to  secure  record 
evidence  in  relation  to  real  estate  sold  for  taxes,  and  ap- 
plied to  previous  tax  sales  by  cities  as  well  as  to  sale  of 
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lands  for  delinquent  state  and  county  taxes.  Appellant 
contends  that  the  law  of  1891  related  solely  to  sale  of  lands 
for  delinquent  state  and  county  taxes,  and  had  no  applica- 
tion to  sale  of  lands  by  cities  for  delinquent  city  taxes.  It 
is  an  established  rule  in  the  construction  of  statutes  that 
a  subsequent  act,  treating  a  subject  in  general  terms  and 
not  expressly  contradicting  the  provisions  of  a  prior  spe- 
cial statute,  is  not  to  be  considered  as  intended  to  affect  the 
more  particular  and  specific  provisions  of  the  earlier  act, 
unless  it  is  absolutely  necessary  so  to  construe  it  in  order  to 
give  its  words  any  meaning  at  all.  Black,  Interpretation 
of  Laws,  116. 

Under  this  rule  the  appellant  contends  that  the  act  of 
1891  did  not  apply  to  the  sale  of  lands  for  city  taxes.  Be 
that  as  it  may,  we  do  not  think  this  question  is  fairly  raised 
on  this  appeal,  and  we  will  not  pass  upon  it  at  this  time. 
The  taxes  for  which  the  land  in  question  was  sold  were 
levied,  sale  conducted,  and  deed  issued  under  a  special  act 
of  the  legislature  of  the  territory  of  Washington,  approved 
January  29,  1886,  being  an  act  to  amend  an  act  to  incor- 
porate the  city  of  Spokane  Falls.  The  act  in  question 
provides  for  a  city  assessor,  for  an  annual  assessment  of 
real  and  personal  property,  and  the  levying  of  a  tax  thereon 
for  municipal  purposes.  It  was  provided  by  ordinance 
within  what  time  taxes  were  to  be  levied.  Within  five  days 
from  the  expiration  of  the  time  limited  for  paying  taxes 
to  the  city  treasurer,  the  treasurer  was  required  to  return 
the  tax  roU  to  the  council,  distinguishing  thereon  the  taxes 
paid  and  those  remaining  unpaid.  A  warrant  having  the 
force  of  an  execution  was  then  issued  to  the  treasurer,  and 
he  was  to  sell  personal  property  to  pay  the  taxes.  On  the 
first  Monday  in  March  of  said  year  the  treasurer  was  also 
required  to  make  and  return  to  the  council  a  delinquent  tax 
roll.    The  city  clerk,  within  ten  days,  entered  in  such  tax 


852  BRACEA  y.  FISH. 


Opinion  of  the  Oonrt— Whits,  J.  [23  Wuh. 


roll  an  order,  under  the  seal  of  the  city,  commanding  the 
treasurer  to  sell,  for  the  payment  of  the  delinquent  taxes, 
the  real  estate  mentioned  therein.  On  the  fourth  Mondav 
in  April  of  such  year,  at  a  place  named  in  the  act,  the 
treasurer  of  his  deputy,  after  certain  notice,  commenced  to 
sell  the  real  estate  mentioned  in  the  roll  for  delinquent 
taxes.  He  executed  to  the  purchaser  a  certificate  of  pur- 
chase for  the  lands  or  lots  sold  to  him,  stating  the  amount 
paid  therefor,  etc.,  and  it  was  provided  that  such  certificate 
should  be  prima  facie  evidence  of  the  regularity  of  all  prior 
proceedings.  The  former  owner  or  his  grantee  might, 
within  three  years  from  the  date  of  the  certificate  of  pur- 
chase, redeem,  etc. 

"Should  no  redemption  be  made  within  the  period  of 
three  years,  the  treasurer  shall,  on  demand  by  the  pur- 
chaser or  his  assigns,  and  the  surrender  of  the  certificate, 
execute  to  him  a  deed  for  such  lands  and  lots  therein  de- 
scribed. Such  deed  shall  be  executed  only  for  the 
lands  and  lota  named  in  the  certificate^  and  after 
payment  of  all  subsequent  taxes  thereon.  The  deed 
shall  be  executed  in  the  name  of  the  city  of  Spokane  Falls, 
and  shall  recite  in  substance  the  matters  contained  in  the 
certificate,  and  that  no  redemption  has  been  made  of  the 
property  within  the  time  allowed  by  law.  Such  deed  shall 
be  signed  and  acknowledged  by  the  city  treasurer,  as  such, 
and  shall  be  recorded  within  six  months  from  its  date.  The 
deed  shall  be  prima  facie  evidence  that  the  property  was 
assessed  as  required  by  law;  that  it  was  equalized  as  re- 
quired by  law ;  that  the  taxes  were  not  paid ;  that  the  prop- 
erty was  sold  as  required  by  law ;  that  it  was  not  redeemed, 
and  that  the  person  executing  the  deed  was  the  proper  offi- 
cer, and  the  deed  shall  be  conclusive  evidence  of  the  re^- 
larity  of  all  other  proceedings  from  the  assessment  by  the 
assessor,  inclusive,  up  to  the  execution  of  the  deed."  (La'ws 
1885-86,  p.  320,  §  84.) 

The  tax  deed  was  oflFered  in  evidence  as  the  source  of 
title  of  the  appellant  back  to  June  21,  1891.    The  respond- 
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ent  purchased  the  lot  from  one  Klein  in  1895.  The  only 
objection  made  in  the  court  below  and  the  only  one  urged 
here  by  the  respondent  is  that  the  certificate  of  purchase 
was  not  recorded  as  required  by  the  laws  of  1891,  and 
therefore  the  deed  founded  on  that  certificate  Vas  not  ad- 
missible. Conceding  that  the  law  of  1891  is  as  claimed  by 
respondent,  he  is  not  in  a  position  in  this  case  to  avail  him- 
self of  the  objection  he  makes.  It  will  be  observed  that  the 
act  of  1891  applies  only  to  purchasers  or  incumbrancers 
for  value  and  in  good  faith.  Against  every  one  else,  in- 
cluding the  original  owner,  the  certificate  and  deed, 
whether  recorded  or  not,  are  prima  facie  evidence.  The 
defendant  does  not  plead  that  he  is  a  purchaser  for  value 
and  in  good  faith.  If  he  had  so  pleaded,  he  could  show 
these  facts  to  overcome  the  title  resting  on  the  tax  deed. 
But  the  tax  deed  was  admissible  in  evidence  as  primal  facie 
proof  of  the  title  of  the  appellant.  Waa^d  v,  Huggins,  7 
Wash.  617  (32  Pac.  740,  1015). 

If  §  5  of  the  law  of  1891  bears  the  construction  con- 
tended for  by  the  respondent,  this  deed  might  be  overcome 
and  its  effect  destroyed,  but  that  could  be  done  only  by  the 
respondent  showing  affirmatively  that  he  was  a  purchaser 
for  value  and  in  good  faith.  That  would  be  a  question  of 
fact  for  the  jury.  By  "good  faith,"  as  judicially  inter- 
preted, is  meant  a  purchase  made  not  merely  for  a  con- 
sideration, but  also  without  notice  to  the  purchaser  of  an 
adverse  claim  to  the  property  by  others ;  for  "the  taking  an 
estate  after  notice  of  a  prior  right  makes  one  a  m>ala  fide 
purchaser."  Kellar  v.  Stanley,  86  Ky.  240  (5  S.  W.  477)  ; 
Mendenhall  v.  Kratz,  14  Wash.  453  (44  Pac.  872). 

The  ^stimony  of  the  defendant  shows  that  he  paid  a 
valuable  consideration  for  the  property  to  one  Klein.  Noth- 
ing is  shown  as  to  Klein^s  title.  The  only  evidence  of  title 
the  respondent  offers  is  a  deed  from  Klein  to  himself,  dated 
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June  7,  1895,  and  that  he  was  in  poesession  when  he  pur- 
chased. He  does  not  show  any  possession  by  Klein,  or  how 
long  he  was  in  possession.  He  says  he  relied  upon  an  ab- 
stract of  title  when  purchasing  from  Klein.  The  abstract 
was  not  introduced  or  offered  in  evidence.  He  further  says 
he  did  not  examine  as  to  the  taxes,  but  relied  upon  the 
statement  of  a  gentleman  he  paid  for  that  purpose.  This 
evidence,  even  if  he  had  pleaded  that  he  was  a  purchaser 
for  value  and  in  good  faith,  falls  far  short  of  showing  that 
the  respondent  had  any  title  to  the  property,  or  that  he  was 
a  purchaser  in  good  faith.  If  the  respondent  desired  to 
contest  the  regularity  of  the  tax  proceeding,  he  should  have 
pleaded  the  irregularity.  The  burden  of  proving  the  same 
is  cast  upon  him.  Ward  v,  Huggins,  supra.  The  court 
erred  in  refusing  to  receive  in  evidence  the  deed  from  An- 
derson to  appellant  and  the  tax  deed  to  Anderson;  and, 
under  the  state  of  the  pleadings,  the  court  erred  in  holding 
that  the  law  of  1891  applied  to  lands  sold  by  municipal 
corporations  for  delinquent  taxes.  As  we  have  before  indi- 
cated, the  court  reserves  the  determination  of  the  question 
whether  this  act  applies  in  any  such  event.  The  court 
erred  in  refusing  to  permit  the  jury  to  consider  the  deeds 
offered  in  evidence  by  the  appellant,  and  in  instructing  the 
jury  to  find  from  a  fair  preponderance  of  the  evidence  who 
was  the  owner  of  the  land  described  in  the  complaint  It 
erred,  also,  in  not  holding  that  the  respondent  must  prove 
a  title  paramount  to  the  tax  title  of  appellant. 

The  judgment  of  the  court  below  is  therefore  reversed 
and  this  cause  is  remanded  for  a  new  trial,  with  leave  to 
respondent  to  amend  his  answer  generally,  if  he  so  elects; 
the  appellant  to  recover  his  costs  on  appeaL  ^ 

DuNBAB,  C.  J.,  and  Kbavis  and  Fuixerton,  JJ.,  con- 
cur. 
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SuRBY,  Appellant.  1 23  6» 

'~23  l66 
TBIAL — JUDICIAL  COliMENT  ON  EVIDENCE.  I  89    15S 

Remarks  of  the  court  as  to  facts  in  the  case,  addressed  not 
to  the  jury,  but  to  counsel,  in  passing  upon  propositions  of  the 
latter  for  the  introduction  of  testimony,  or  in  reply  to  sugges- 
tions concerning  testimony,  are  not  in  violation  of  art.  4,  S  16, 
of  the  constitution,  which  prohibits  judicial  comment  on  the 
facts,  especially  when  the  court  cautions  the  jury  to  pay  no 
attention  to  what  passes  between  him  and  counsel. 

ASSAULT  WITH  DEADLY  WEAPON — ^REJECTION   OF  EVIDENCE — HARM- 
LESS EBROR. 

In  the  prosecution  of  a  police  officer  for  shooting  the  prose- 
cuting witness,  whom  he  was  pursuing  in  an  attempt  to  make 
an  arrest,  where  the  defense  was  that  he  did  not  shoot  at  such 
person  with  intent  of  hitting  him,  but  shot  at  the  sidewalk  to 
frighten  him  and  he  must  have  been  struck  by  a  glancing  ball, 
it  is  harmless,  if  error  at  all,  for  the  court  to  refuse  the  admis- 
sion in  evidence  of  a  cartridge  similar  to  the  one  which  defend- 
ant had  fired,  for  the  purpose  of  showing  that  a  ball  propelled 
'by  such  a  charge  of  powder  as  the  cartridge  contained  would 
have  infiicted  greater  injury  than  that  suffered  by  the  prosecut- 
ing witness,  if  it  had  not  been  impeded  in  its  course  by  striking 
some  solid  substance,  when  the  defendant  has  already  testified 
that  the  revolver  "shoots  almost  like  a  rifle,"  and  that  in  tests 
made  by  him,  a  shot  from  it  when  loaded  with  such  a  cartridge 
would  penetrate  a  two  and  one-half  Inch  fir  plank  at  a  distance 
of  150  feet,  and  then  go  about  half  a  mile  further. 

SAME — ^EVIDENCE— CHARACTER. 

In  the  prosecution  of  a  police  officer  for  shooting  a  suspected 
person  whom  he  was  attempting  to  arrest.  It  is  not  competent 
to  prove  defendant's  reputation  as  a  careful,  conservative,  and 
conscientious  peace  officer  in  the  community  in  which  he  re- 
sides, since  defendant's  character  as  an  individual,  and  not  as  a 
peace  officer,  was  involved  in  the  ofCense  charged  against  him. 
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INSTBUCTIONB — MISLEADING     STATElfENTS — CONSTBUCTIOX        AS        A 
WHOLE. 

Where  the  instructions,  as  a  whole,  clearly  and  correctly 
state  the  law  of  the  case  to  the  Jury,  the  fact  that  a  sentence  is 
so  obscure  as  to  be  capable  of  two  constructions  does  not  con- 
stitute prejudicial  error,  when  it  is  manifest  from  other  portions 
of  the  instruction  what  meaning  should  be  attached  to  it. 

SAME — ^BELEYANCT  TO  EVIDENCE. 

In  the  prosecution  of  a  police  officer  for  shooting  a  person 
whom  he  suspected  of  having  committed  a  crime  and  whom  he 
was  attempting  to  arrest,  an  instruction  by  the  court  on  the 
right  to  arrest  without  warrant  is  not  erroneous  on  the  ground 
of  being  inapplicable  to  the  evidence  in  the  case. 

Appeal  from  Superior  Court,  King  County. — Hon.  Or- 
ange Jacobs^  Judge.    AflSrmed. 

William  Parmerlee,  for  appellant 
James  F,  McElroy,  Prosecuting  Attorney,  John  B,  Hart 
and  Walter  S.  Fulton,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

AndeeSj  J. — The  appellant  was  charged  by  information, 
under  §  23  of  Hill's  Penal  Code  (Bal.  Code,  §  7058)  with 
an  assault  with  a  deadly  weapon  (a  revolver)  upon  (me* 
Edward  May,  with  intent  to  do  bodily  injury,  no  consider- 
able provocation  appearing  therefor.  On  the  trial  upon 
the  information,  the  jury  returned  a  verdict  of  guilty  of 
assault  and  battery,  and  the  courts  after  denying  his  motion 
for  a  new  trial,  sentenced  the  appellant  to  pay  a  fine  and  to 
imprisonment  in  the  county  jail.  It  appears  from  the 
record  that  about  two  o'clock  on  the  morning  of  October  7, 
1898,  the  appellant^  who  was  then  a  "merchants'  patrol- 
man" and  deputy  sheriff,  and  two  police  officers,  discovered 
the  prosecuting  witness,  Edward  May,  then  a  youth  of  the 
age  of  seventeen  years,  together  with  three  companions,  in 
or  about  a  vacant  lot  near  Madison  street  and  Second  av- 
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enue,  in  the  city  of  Seattle.  Suspecting  from  their  move- 
ments that  these  four  young  persons  were  about  to  engage 
in  some  unlawful  transaction,  appellant  and  the  two  police- 
men concluded  to  apprehend  them  and  ascertain  what  they 
were  doing  at  that  place.  The  vacant  lot  seems  to  have 
been  considerably  lower  than  the  adjacent  street  and  side- 
walk, and  was  approached  by  a  flight  of  stairs  or  steps. 
While  the  officers  were  looking  at  these  boys,  three  of  them 
climbed  over  the  fence  into  the  adjoining  vacant  lot  close 
to  a  candy  and  cigar  store,  while  the  fourth  remained  upon 
the  sidewalk.  Immediately  after  the  boys  went  over  the 
fence,  the  appellant  and  the  policemen  left  the  place  where 
they  had  been  standing  unobserved  in  the  shadow  of  a 
building,  and  went  in  search  of  them.  One  of  the  officers 
went  down  to  the  lot^  and  very  soon  thereafter  the  com- 
plaining witness,  May,  came  up  the  steps  to  the  sidewalk 
not  far  from  where  the  appellant  was  standing,  and  ran 
xlown.  Madison  street  towards  First  avenue.  The  appellant 
ran  after  him  and,  as  he  says,  called  upon  him  several  times 
to  stop.  After  he  had  pursued  May  for  some  distance  with- 
out overtaking  him,  appellant  drew  his  revolver,  while  he 
was  running,  and  fired.  After  firing  the  shot  he  continued 
the  pursuit  for  the  distance  of  a  block  and  a  half,  and 
then  gave  up  the  chase.  May  continued  running  until  he 
reached  the  residence  of  his  mother,  where  he  informed  her 
that  he  had  been  shot.  Physicians  were  immediately  sum- 
moned, and,  upon  examination,  it  was  ascertained  that  the 
bullet  from  the  pistol  struck  May  in  the  back  part  of  the 
thigh  and,  passing  upward,  lodged  near  the  groin. 

It  is  claimed  by  the  appellant  that  the  court  erred  in 
commenting  on  the  evidence  in  the  presence  of  the  jury.  It 
-was  admitted  by  the  appellant  at  the  trial  that  he  fired 
the  shot  that  struck  May,  but  he  claimed  as  a  defense  that 
he  did  not  shoot,  or  intend  to  shoot,  at  him ;  that  he  fired 
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at  the  sidewalk,  and  that  May's  injury  was  caused  by  the 
accidental  glancing  of  the  ball.    During  the  course  of  the 
trial,  appellant,  as  a  witness  in  his  own  behalf,  testified  as 
to  the  size,  style  and  penetrating  power  of  the  pistol  fired 
by  him  on  the  morning  in  question,  and  stated  that  it 
"shoots  almost  like  a  rifle ;''  and  thereupon  his  counsel  pro- 
posed to  introduce  in  evidence  a  cartridge  like  the  one  dis- 
charged from  the  revolver,  for  the  purpose  of  showing  that 
such  a  ball,  having  behind  it  such  a  charge  of  powder  as  the 
cartridge   contained,    and   fired   from   such   a    powerful 
weapon,  would  penetrate  a  great  deal  further  than  the  ball 
which  struck  May  did,  unless  it  met  with  some  obstruction ; 
and  also  to  show  further,  "that  this  was  a  glancing  shot  and 
could  not  have  come  directly  from  the  gun  of  ^mry." 
Counsel  for  the  state  objected  to  the  introduction  of  the 
cartridge  in  evidence  for  the  allied  reason  that  it  was 
irrelevant,  immaterial  and  incompetent,   and  then  pro- 
ceeded to  argue  to  the  court  that  every  one  who  has  had 
experience  with  pistols  and  firearms  knows  that  loade*!" 
cartridges  of  the  same  kind  do  not  all  shoot  with  equal 
strength ;  that  some  are  strong,  some  weak,  and  others  do 
not  explode  at  all;  whereupon  counsel  for  appellant  re- 
quested the  court  to  direct  the  jury  to  disregard  the  state- 
ment of  the  prosecuting  attorney  as  to  his  and  other  peo- 
ple's experience  with  balls  of  this  kind,  as  being  eii^i-'elv 
unfounded,  and  an  unwarranted  statement,  for  the  purpc^e 
of  prejudicing  the  jury.     At  this  juncture  the  court  re- 
marked:    "I  don't  suppose  the  force  of  the  ball  changed 
its  direction.    I  don't  see  anything  so  very  improper  about 
that  at  all.    Your  motion  is  refused."    The  court  then  ob- 
served :     "The  jury,  anyhow,  has  no  business  to  pay  any 
attention  to  it;"  and  continuing:    "I  don't  think  the  testi- 
mony is  material  or  admissible  to  prove  the  facts.    If  that 
bullet  struck  the  sidewalk,  its  motion  was  impeded.    It  is 
common  knowledge,  if  that  bullet  struck  the  sidewalk  its 
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motion  was  very  much  impeded,  and  on  the  same  angle 
that  it  went — the  angle  that  it  described  after  it  left  the 
sidewalk  would  be  precisely  the  same  as  the  angle  it  made 
from  the  mouth  of  the  pistol."  Counsel  for  appellant  then 
stated  to  the  court:  "The  defendant  desires  to  except  to 
the  statement  of  the  court  made  before  the  jury  as  to  the 
angle  that  might  have  be^i  taken  by  the  bullet,  or  as  to  its 
motion,  as  a  comment  upon  the  evidence."  Thereafter,  on 
cross-examination,  appellant  testified  that  there  was  prop- 
erty on  the  vacant  lot  on  the  corner  of  Madison  and  Second 
avenue  (where  the  boys  were)  which  he  was  employed  to 
watch,  mentioning  particularly  Thedinga's  hardware 
store.  Counsel  for  the  state  then  asked  him  the  question, 
"What  other  property  is  there?"  To  which  he  replied, 
*'The  Burke  building— Burke  block."  Question:  "And 
you  wish  to  tell  this  jury  theBurke  block  is  in  this  vacant 
lot?"  Answer:  "It  is  adjoining  the  vacant  lot — have  to 
go  through  the  vacant  lot  to  get  to  that  property."  Appel- 
lant's counsel  then  objected  to  this  line  of  cross-examina- 
tion, and  said  to  the  court:  "He  has  answered  those  ques- 
tions that  it  was  property  adjoining  the  vacant  lot  he  was 
employed  to  watch — ^not  necessarily  in  that  lot.  He  has 
testified  to  that  time  and  time  again.  I  don't  know  the 
object  of  counsel  in  pressing  the  matter — ^a  matter  of  this 
kind  that  is  so  plain  and  fully  understood  by  the  jury." 
In  response  to  this  objection  the  court  said  to  counsel: 
''Objection  overruled.  Witness  stated  several  times  about 
buildings  in  the  vacant  lot.  He  has  stated  that  there  were 
things  in  that  vacant  lot.  Go  ahead."  These  remarks  of 
the  court  were  also  objected  to  as  a  comment  on  the  evi- 
dence. 

Section  16  of  article  4  of  the  state  constitution  provide?' 
that  "judges  shall  not  charge  the  jury  with  respect  to  mat- 
t:er8  of  fact,  nor  comment  thereon,  but  shall  declare  the 
law,"  and  this  court  has  uniformly  held  that  a  violation  of 
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remark  made  by  the  judge  in  reply  to  a  propoeition  or  sug- 
gestion of  counsel  constitutes  a  sufficient  ground  for  revers- 
ing the  judgment  In  our  opinion,  it  is  only  such  remarks 
of  the  presiding  judge  during  the  course  of  a  trial  as  migbt 
reasonably  influence  the  mind  of  an  ordinary  juror  that 
can  justly  be  said  to  be  inimical  to  the  constitution.  And 
whether  error  has  been  committed  in  a  giv^n  case  must, 
therefore,  depend  upon  the  particular  facts  and  circum- 
stances therein  disclosed. 

At  the  trial  the  appellant  offered  in  evidence  a  cartridge 
like  that  discharged  from  his  revolver,  but  the  court  ex- 
cluded it,  and  its  ruling  is  assigned  for  error.  It  seems, 
as  above  indicated,  that  the  object  of  the  evidence  offered 
was  to  show  that  a  ball  propelled  by  such  a  charge  of  pow- 
der as  the  cartridge  apparently  contained  would  have  in- 
flicted much  greater  injury  than  the  one  did  which  struck 
May,  if  it  was  not  impeded  or  deflected  from  its  course  by 
striking  some  solid  substance.  Before  the  appellant  pro- 
posed to  introduce  this  cartridge  in  evidence,  he  had  shown 
by  his  testimony  that  he  had  made  tests  of  the  power  of  the 
pistol  when  loaded  with  such  a  cartridge^  and  that  it  would 
penetrate  a  two  and  one-half  inch  fir  plank  at  a  distance  of 
one  hundred  and  fifty  feet,  and  then  go  about  half  a  mile 
further.  Under  this  state  of  facts,  it  is  not  apparent  that 
an  examination  of  the  cartridge  by  the  jury  would  have 
cast  any  additional  light  upon  the  question  whether  May 
was  struck  by  a  point-blank  shot  or  by  a  glancing  ball.  We 
think  the  evidence  offered  was  properly  excluded,  but,  even 
if  it  was  not,  its  exclusion  was  not  prejudicial  to  the  ap- 
pellant. 

Complaint  is  made  of  the  action  of  the  court  in  refusing 
to  permit  the  appellant  to  prove  his  reputation  as  a  care- 
ful, conservative  and  conscientious  peace  officer  in  the  com- 
munity in  which  he  resided ;  and  it  is  insisted  that  the  par- 
ticular trait  of  character  sought  to  be  proved  was  in  issue. 


STATE  V.  SURBY.  663 


Dec.  1900.  J  Opinion  of  the  Coart — ^Andbbb,  J. 

and  hence  admissible  in  evidence.  But  we  are  unable  to 
assent  to  that  proposition.  It  is  a  general  rale  in  criminal 
cases  that  evidence  of  the  character  of  the  accused,  when 
oflFered  by  him,  is  relevant  and  therefore  admissible.  But 
the  character  or  reputation  he  is  entitled  to  prove  must  al- 
ways be  such  as  would  make  it  unlikely  that  he  would  com- 
mit the  particidar  offense  with  which  he  is  charged.  Whar- 
ton, Criminal  Evidence  (9th  ed.),  §  60.  In  this  case  the 
appellant's  character  as  a  peace  oflScer  was  not  involved,  but 
his  character  as  an  individual  was  involved  in  the  offense 
charged  against  him,  and  therefore  evidence  of  his  reputa- 
tion as  a  peaceable  and  quiet  citizen  in  the  conmiunity 
where  he  resided  would  have  been  admissible.  But  no  such 
evidence  was  offered.    State  v.  King,  78  Mo.  665. 

The  court,  in  its  instructions  as  to  the  several  offenses 
charged  in  the  information  and  the  proof  necessary  to  a 
conviction,  said  to  the  jury : 

"If  you  come  to  the  conclusion  from  this  testimony,  or 
from  the  examination  of  this  testimony,  you  have  a  rea- 
sonable doubt  as  to  whether  he  intended  to  shoot  this  young 
man,  why,  you  should  acquit  him  of  the  higher  offense ;  in 
other  words,  if  you  are  satisfied  tiiat  it  was  a  mistake  or  ac- 
cident, why  probably  you  would  have  the  right  to  find  him 
not  guilty  of  the  highest  offense  stated.  But  that  doctrine 
does  not  apply  to  the  other  offenses  embraced  in  this  in- 
formation at  all." 

And  it  is  urged  that  the  court,  by  this  instruction,  vir- 
tually told  the  jury  that  they  might  find  the  defendant 
guilty,  even  though  they  found  he  acted  without  any  crimi- 
nal intent.  If  the  above-quoted  excerpt  from  the  instruc- 
tion constituted  all  that  the  court  said  with  reference  to 
the  different  offenses  charged  in  the  information  and  the 
proof  necessary  to  sustain  a  conviction,  there  might  per- 
haps be  some  force  in  appellant's  contention.  But,  when 
the  part  objected  to  is  read  in  connection  with  the  whole 
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instruction^  it  does  not  appear  to  us  that  appellant  has  any 
just  cause  of  complaint.    The  court  had  previously  defined 
fissault  and  assault  and  battery  in  the  statutory  language, 
and,  at  the  time  of  making  the  statement  complained  of, 
was  explaining  to  the  jury  what  must  be  proved  in  order  to 
find  the  defendant  guilty  of  tlie  highest  offense  charged  in 
the  information,  and  had  already  stated  to  them  that,  in 
cases  of  assault  with  intent  to  do  bodily  injury,  there  can 
be  no  implied  intent,  and  that  "the  intent  necessary  to 
sustain  a  conviction  must  be  an  express  and  positive  intent 
to  do  bodily  injury  and  must  be  proved  by  competent  testi- 
mony, like  the  other  facts  in  the  case."    In  order  to  show 
the  applicability  of  the  law  as  thus  stated  to  the  case  in 
hand,  the  court  told  the  jury  that,  if  they  were  satisfied 
beyond  a  reasonable  doubt  that  appellant  did  not  intend  t^ 
shoot  May,  or,  in  other  words,  if  it  was  an  accident  or  mis- 
take, they  should  find  him  not  guilty  of  the  highest  offense 
stated.     It  is  true  that  the  court  also  told  the  jury  that 
"that  doctrine  does  not  apply  to  the  other  offenses  em- 
braced in  this  information."     But  obviously  the  doctrine 
referred  to  was  simply  what  the  court  had  stated,  namely, 
that  a  specific  intent  to  do  bodily  harm  must  be  proved  in 
order  to  convict  the  defendant  of  the  highest  crime  stated, 
and  it  was  not  error  to  say  to  the  jury  that  that  doctrine  is 
not  applicable  to  cases  of  simple  assaidt,  or  of  assault  and 
battery,  because  such  intent  is  not  of  the  essence  of  thos»* 
offenses  and  need  not  be  allesred  in  the  information.    2 
Bishop,  New  Criminal  Law,  §  60. 

But  we  do  not  wish  to  be  understood  as  saying  that  h 
crime  may  be  committed  without  a  criminal  intent  or  by 
inevitable  accident ;  for  it  is  a  well  established  rule  that,  to 
constitute  a  crime  in  law,  there  must  be  an  act  coupled  with 
an  evil  intent.  But  the  intent  is  generally  inferred  from 
the  doing  of  the  act.    It  is  said  by  Mr.  Bishop  that — 
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"There  is  little  distinction,  except  in  degree,  between  a 
will  to  do  a  wrongful  thing  and  an  indifference  whether  it 
is  done  or  not.  Therefore  carelessness  is  criminal  and 
within  limits  supplies  the  place  of  the  affirmative  criminal 
intent."    1  Bishop,  New  Criminal  Law,  §  313. 

And  in  volume  2,  §  692,  of  his  work,  the  learned  authop 
says: 

"One  who  accidentally  kills  a  man  by  discharging  his 
gun  at  another's  fowls  in  sport,  the  thing  he  supposes  him- 
self to  be  doing  being  a  mere  civil  trespass,  incurs  the  guilt 
of  manslaughter.  And  it  is  the  same  when  the  firing  of  the 
gun  which  results  in  death  is  meant,  simply  to  frighten 
another;  or  when  one  carelessly  discharges  the  contents  of 
firearms  into  the  street." 

In  StcUe  V,  Myers,  19  Iowa,  617,  the  defendant  was  tried 
and  convicted  of  an  assault  with  intent  to  inflict  a  great 
bodily  injury,  and  it  was  held,  on  appeal,  that  recklessly 
shooting  into  a  crowd  of  people  and  wounding  one  of  them, 
though  not  intended,  is  criminal,  and  the  conviction  was 
sustained.  In  the  case  at  bar  the  appellant's  weapon  was 
recklessly  and  willfully,  not  accidentally,  discharged,  and, 
under  the  authorities  and  the  evidence,  it  seems  clear  that 
he  was  rightfully  convicted  of  assault  and  battery. 

Lastly,  it  is  claimed  that  the  court  erred  in  its  instruc- 
tion as  to  the  right  to  arrest  without  warrant.  The  par- 
ticular ground  of  error  relied  on  in  this  connection  is  that 
the  instruction  given  has  no  application  to  the  evidence  in 
the  case.  But,  in  that  regard,  we  think  the  learned  coun- 
sel for  the  appellant  is  in  error. 

The  judgment  is  affirmed. 

FuLLERTON  and  Keavis,  JJ.,  concur. 
Dunbar,  C.  J.,  dissents. 
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[No.  3651.     Decided  December  29,  1000.] 

The  State  of  Washington  on  the  Relation  of  T,  J.  Tm- 
ner,  as  Treasurer -of  Jefferson  County,  v.  Neal,  CnEtr- 
HAM^  State  Auditor. 

state    school    fund — APPOBTIOWinCNT— CX>UNTTINDEBTEI>2nW8    TO 
STATE — RIGHT  OF  STATE  TO  DEDUCT. 

The  fact  that  the  school  fund  of  a  county  is  Indebted  to  the 
state  on  account  of  taxes  levied  and  collected  does  not  justify 
the  state  auditor  in  deducting  any  portion  of  such  indebtedness 
from  the  amount  of  the  warrant  he  is  required  by  law  to  draw  in 
favor  of  the  school  fund  of  any  county,  when  the  superintendent 
of  public  instruction  has  apportioned  the  state  school  fund  to 
the  respective  counties  and  reported  same  to  the  state  auditor, 
with  direction  to  issue  warrants  to  the  treasurers  of  the  various 
counties  for  the  respective  amounts  due  them  thereunder. 

Original  Application  for  Mandamus. 

W.  W.  Felgery  Prosecuting  Attorney,  for  relator. 

Thomas  M.  Vance,  Assistant  Attorney  General,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Original  application  for  mandamus.  Re- 
lator shows  that  he  is  the  treasurer  of  Jeflferson  county; 
that  the  respondent  is  the  state  auditor;  that,  during  the 
times  mentioned  in  the  application,  Hon.  Frank  J.  Browne 
was  superintendent  of  public  instruction  of  the  state,  and 
U.  G.  Edwards  was  the  county  school  superintendent  of 
Jefferson  county ;  that  in  May,  1900,  the  state  auditor  cer- 
tified to  the  superintendent  of  public  instruction  the 
amount  of  the  state  school  fund  subject  to  apportionmem 
for  the  quarter  ending  May,  1900,  and  thereupon  the 
superintendent  duly  apportioned  the  same  tx>  the  various 
counties  of  the  state,  and  apportioned  to  the  county  of 
Jefferson  the  sum  of  $5,098.19;  that  the  apportionment 


STATE,  EX  REL.  TANNER  v.  CHEETHAM.  667 

Dec.  1900.]  Opinion  of  the  Oonrt— Rbavib,  J. 

as  aforesaid  was  duly  reported  by  the  superintendent  of 
public  instruction  to  the  auditor,  with  direction  to  issue 
warrants  to  the  treasurers  of  the  various  counties  for  the 
respective  amounts  of  the  apportionment;  that  the  superin- 
tendent of  public  instruction  also  reported  to  the  various 
county  school  superintendents  the  sum  apportioned  to  each 
county,  and  that  such  report  was  made  to  said  U.  G.  Ed- 
wards as  superintendent  of  Jefferson  county;  that  after 
such  apportionment  and  report  and  direction  of  the  super- 
intendent of  public  instruction,  the  state  auditor  refused 
to  issue  the  warrant  for  the  said  sum  apportioned  to  J  ef- 
ferson  county,  or  any  portion  thereof,  except  the  sum  of 
$4,297.61,  for  which  a  warrant  was  issued;  that  the  state 
auditor  retains  the  sum  of  $800.61,  and  that  relator  has 
duly  demanded  the  warrant  for  such  sum-  The  respondent 
(the  auditor)  admits  substantially  all  the  allegations  of  the 
relator,  but  for  aflSrmative  defense  sets  up  that  the  school 
fund  of  the  county  of  Jefferson  is  indebted  to  the  state  of 
Washington  in  the  sum  of  $2,401.74,  on  account  of  moneys 
levied  and  collected  for  school  purposes  by  the  county  of 
Jefferson,  which  moneys  were  retained  by  said  county,  and 
that  the  county  alleged  as  its  reason  for  retaining  the  same 
that  such  money  was  security  for  certain  warrants  issued 
in  anticipation  of  the  revenue  of  the  county  from  said 
source;  that  the  attention  of  the  county  officers  had  been 
called  to  the  fact  that  such  county  was  indebted  to  the  state 
on  account  of  such  moneys  improperly  retained,  and  that 
the  auditor  suggested  to  the  county  officers  that  the  amount 
so  improperly  retained  by  them  be  taken  out  of  the  subse- 
quent apportionments  to  be  made  to  the  county  by  the 
proper  state  officers,  and  the  auditor  maintains  that  it  is  his 
duty  to  adjust  the  differences  between  the  county  and  the 
state. 

It  is  apparent  that  a  legal  controversy  is  suggested  be- 
tween the  countv  of  Jefferson  and  the  state.    The  superin- 
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tendent  of  public  instruction  is  charged  with  the  duty  of 
making  a  general  apportionment  of  the  state  school  f  upd 
when  such  fund  is  collected  and  placed  in  the  state  treas- 
ury.    Such  apportionment  when  made  places  in  the  state 
treasury  a  sum  of  money  to  which  the  school  fund  of  each 
county  is  entitled,  and  the  law  requires  the  auditor  to  issue 
warrants  to  the  respective  county  treasurers  for  the  amount 
due  each  county.    But  the  auditor  assumes  that  Jefferson 
county  has  retained  school  moneys  collected  by  the  county 
which  shoidd  have  been  paid  into  the  state  treasury,  and 
that  it  is  the  duty  of  the  auditor  to  determine  what,  if  any, 
sum  has  been  retained  by  the  county,  and  to  deduct  such 
indebtedness  from  the  amount  apportioned  to  the  coimty 
by  the  superintendent  of  public  instruction.     The  auditor 
does  not  possess  ordinary  judicial  functions.     He  may 
pass  upon  the  validity  and  amount  of  ordinary  claims 
against  the  state  as  provided  by  law.    The  treasurer  surely 
may  require  the  county  of  Jefferson  to  pay  over  to  him 
any  moneys  which  properly  belong  to  the  state,  and  there 
is  ample  power  to  enforce  the  collection  of  such  moneys. 
The  revenue  law  has  segregated  the  public  moneys  into 
various  funds.    Of  these  different  funds  each  has  its  spe- 
cial obligation  to  meet,  and  -so  long  as  such  obligation 
exists  a  fund  may  not  be  diverted  to  another  purpose.  The 
county  maintains  that  the  moneys  referred   to   by   the 
auditor  in  his  answer  were  collected  under  the  current 
revenue  law  to  meet  current  school  expenses  (Laws  1895, 
p.  297),  and  that  such  funds  were  properly  distributed. 

But  it  is  not  necessary  to  construe  the  current  revenue 
law  to  determine  this  controversy.  Under  the  law  direct- 
ing the  superintendent  of  public  instruction  to  apportion 
all  said  school  funds  to  the  respective  counties,  it  beoomea 
the  duty  of  the  state  auditor  to  issue  his  warrant  to  the 
proper  county  officer  for  the  amount  due  each  county.     The 
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answer  of  the  auditor  is  deemed  insufficient,  and  the  writ 
will  issue. 

DuKBAR,  C.  J.,  and  Fullebton,  Anders  and  White, 
JJ.)  concur. 


[No.   8888.     Decided   January   8,   1901.] 

George  J.  Keiner,  Appellant,  v.  William  A.  Craw- 
ford^ Respondent. 

EYIDBNCS — ^variation    OP    WRITTEN    CONTRACT    BY    PAROL — WHEN 
ADMISBTBLE. 

Although  parol  evidence  is  inadmissible  to  vary  or  contradict 
the  terms  of  a  written  instrument,  it  is  admissible  for  the  pur- 
pose of  showing  that  such  written  instrument  never  became 
operative  as  a  contract,  because  of  a  separate  oral  agreement 
constituting  a  condition  precedent  to  the  attaching  of  any  obli- 
gation thereunder. 

APPEAL — ^ERRONEOUS    INSTRUCTIONS — ^EXCEPTIONS. 

Brror  of  the  court  in  giving  an  instruction  cannot  be  urged  on 
appeal  unless  exception  was  taken  thereto. 

SAME — REQUESTED  INSTRUCTIONS — ^WAITER  OF  ERROR. 

Where  an  erroneous  charge  is  given  to  the  Jury  as  requested 
by  appellant,  he  cannot  urge  the  error  as  prejudicial. 

PREPONDERANCE   OF  STIDBNCB— QUESTION   FOR  JURY. 

The  verdict  of  the  Jury  will  not  be  disturbed  on  appeal,  if 
there  is  substantial  evidence  supporting  it,  since  it  is  a  question 
for  the  Jury  to  determine  on  which  side  the  evidence  prepon- 
derates. 

Appeal  from  Superior  Court,  Lincoln  County. — ^Hon. 
Charles  H.  Neal,  Judge.    Affirmed. 

Winston  &  Winston  and  Myers  &  Warren,  for  appel- 
lant. 

H.  N.  Martin,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

FuLLEETON^  J. — TMs  is  an  action  brought  by  the  ap- 
pellant against  the  respondent  to  recover  damages  alleged 
to  have  accrued  by  reason  of  the  failure  of  the  respondent 
to  comply  with  the  terms  of  a  written  contract,  by  the 
terms  of  which  the  respondent  agreed  to  sell  and  deliver 
to  appellant  certain  shares  of  stock  in  the  Deer  Trail  No.  2 
Mining  Company.  The  instrument  sued  on  was  executed 
at  Davenport,  Washington,  and  the  shares  of  stock  at 
that  time  were  in  the  hands  of  the  respondent's  agent  at 
Spokane,  Washington,  who  had  authority  to  sell  and  con- 
tract for  the  sale  of  the  same.  The  respondent  in  his 
answer  to  the  complaint  admitted  the  execution  of  the  in- 
strument, but  denied  that  it  ever  became  operative,  aver- 
ring that  it  was  delivered  to  appellant  upon  the  express 
understanding  and  condition  that  it  was  not  to  take  effect 
if  the  respondent's  agent  at  Spokane  had  sold  the  stock,  or 
entered  into  a  contract  for  the  sale  of  the  same,  prior  to 
the  time  the  appellant  reached  Spokane  and  notified  the 
agent  of  the  contract  of  purchase;  further  averring  that 
in  fact  the  agent  had  contracted  to  sell  the  stock  on  the 
day  preceding  the  execution  of  the  writing  sued  on,  and 
that  the  shares  of  stock  were  delivered  to  the  purchaser 
prior  to  the  time  appellant  reached  Spokane.  Issue  was 
taken  on  the  answer,  and  a  trial  was  had  before  the  court 
and  a  jury,  resulting  in  a  verdict  and  judgment  for  the 
respondent. 

On  the  trial  the  court  permitted  the  respondent,  over  the 
objection  of  the  appellant^  to  prove  by  oral  evidence  the 
conditional  delivery  of  the  writing.  This  is  assigned  as 
error,  being,  it  is  contended,  in  violation  of  the  rule  that 
parol  evidence  is  inadmissible  to  contradict  or  vaiy  tJie 
terms  of  a  written  instrument  But  we  think  the  rule  in- 
voked is  not  applicable  to  the  question  here  suggested.    To 
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show  that  a  writing  in  the  form  of  a  contract  was  delivered 
to  take  effect  on  the  happening  or  the  not  happening  of  a 
condition,  and  that  the  condition  on  which  it  was  made  to 
depend  has  happened  or  has  not  happened,  as  the  case 
may  be,  does  not  in  any  true  sense  contradict  the  terms 
of  the  writing  or  vary  their  legal  import,  but  is,  rather, 
the  showing  of  a  separate  agreement  constituting  a  condi- 
tion precedent  to  the  attaching  of  any  obligation  under  the 
writing.  In  other  words,  while  parol  evidence  is  inad- 
missible to  vary  or  contradict  the  terms  of  a  written  in- 
strument, such  evidence  is  admissible  to  show  that  a  writ- 
ing in  the  form  of  a  contract  never  became  operative  as  a 
contract  This  principle  is  generally  approved  by  the  au- 
thorities. 2  Wharton,  Evidence  (3d  ed.),  §  927;  Wilson 
V.  Powers,  131  Mass.  539 ;  Ware  v.  Allen,  128  IT.  S.  590 
(9  Sup.  Ct.  174)  ;  Burke  v.  Dvlmey,  153  U.  S.  228  (14 
Sup.  Ct.  816)  ;  Benton  v.  Martin,  52  N.  Y.  570;  Reynolds 
V.  Robinson,  110  N.  Y.  654  (18  K  E.  127) ;  McFarland 
V.  Sikes,  54  Conn.  250  (7  Atl.  408,  1  Am.  St.  Kep.  Ill) ; 
Cleveland  Refining  Go.  v.  Dvnndng,  115  Mich.  238  (73  N. 
W.  239) ;  Merchants*  Naiional  Bank  v.  McAnvlty,  31  S. 
W.  1091;  Bourke  v.  Van  Keuren,  20  Colo.  95  (36  Pac. 
882);  Hurlburt  v.  Dusenbery,  26  Colo.  240  (57  Pac. 
860). 

The  second  contention  is  that  the  trial  court  erred  in 
instructing  the  jury  that  they  would  be  warranted  in  find- 
ing for  the  defendant  if  they  found  by  a  preponderance  of 
the  evidence  that  the  contract  was  delivered  on  the  condi- 
tion set  out  in  the  answer,  whereas,  it  is  said  the  court 
should  have  instructed  the  jury  that  they  could  not  find 
for  the  respondent  unless  they  found  by  clear  and  con- 
vincing proof  that  the  contract  was  so  conditionally  de- 
livered. Conceding  the  law  to  be  as  the  appellant  here 
contends,  there  are  two  reasons  why  the  objection  cannot 
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avail  him.  No  exception  was  taken  by  him  to  this  part  of 
the  diarge  of  the  court;  and  an  inspection  of  the  record 
shows  that  the  charge  was  given  in  this  form  at  his  re- 
quest 

Lastly,  it  is  insisted  that  the  verdict  of  the  jury  is  con- 
trary to  the  evidence.  On  this  branch  of  the  case  the  ap- 
pellant argues  that  a  conditional  delivery  of  the  ccmtract 
is  not  shown  by  even  a  preponderance  of  the  evidence, 
when  nothing  less  than  clear  and  convincing  proof  is  suf- 
ficient On  which  side  the  evidence  preponderated  was  a 
question  for  the  jury,  and  this  court,  as  we  have  repeat- 
edly held,  will  not  weigh  the  evidence  for  the  purpose  of 
determining  whether  or  not  the  jury  arrived  at  a  correct 
conclusion.  We  will  do  no  more  than  examine  the  record, 
and,  if  we  find  some  substantial  evidence  supporting  the 
verdict,  will  not  disturb  the  jury's  finding.  Whether  the 
jury  should  have  been  instructed  to  find  for  the  respondent 
on  a  preponderance  of  the  evidence,  or  on  clear  and  ccm- 
vincing  proof,  was  a  question  of  law,  which  the  appellan; 
should  have  raised  at  the  trial  in  the  court  below  before 
the  cause  was  submitted  to  the  consideration  of  the  jni;. 
By  requesting,  as  he  did,  that  the  jury  be  instructed  that 
they  might  find  on  this  issue  on  a  preponderance  of  the 
evidence,  the  appellant  waived  his  right  to  predicate  error 
thereon,  either  on  a  motion  for  a  new  trial,  or  on  appeal 
to  this  court. 

The  judgment  is  affirmed. 

DuNBAK.  C.  J.,  and  Reavis,  J.,  concur. 
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[No.  8521.     Decided  January  8,  1901.] 

Lemiba  Cboss  et  oL.,  Appellants,  v.  Solomon  Cboss  et  ah. 

Respondents. 

WILLS— CONSTBUCTION — UNCKBTAINTT    OF    INTENT. 

Where  a  testator,  in  attempting  to  devise  all  his  estate,  makes 
specific  bequests  to  his  wife,  if  living,  and  to  certain  grandchil- 
dren, if  living,  "and,  if  not  living,  to  their  heirs,  if  any  living, 
and,  if  none  living,  it  shall  fall  to  the  following  named  heirs 
[his  children]/'  whom  he  appointed  to  choose  their  own  execu- 
tor, the  will  is  void  for  uncertainty,  aside  from  the  specific  be- 
quests, as  it  cannot  be  gathered  therefrom  to  what  persons  the 
testator  intended  his  estate  to  be  devised. 

Appeal  from  Superior  Court,  Columbia  County. — Hon, 
Thomas  H.  Bbents^  Judge.    Reversed. 

Will  H.  Fonts,  Edmiston  &  Miller  and  S,  J,  Chadwick, ' 
for  appellants. 

Sturdevant  &  Brown,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — This  suit  involves  the  construction  of  the 
following  will : 

**I  M.  Cross,  sr.  of  Dayton  Co  of  Columbia 

Washington  Territory 
piling  up  a  farmers  Earnings. 
Make  this  my  last  will. 
I  give  devise  bequeath  my  estate  and 
property  Real  and  Personal  as  follows 

that  is  to  say  after  my  debts  and 
Funeral  expenses  is  all  paid 
T  bequeath  to  my  wife  if  living 
first  one  thousand,  1000,  Dollars, 
and  to  Malvina  Miller  Louisa  Donalson 
and  Lively  Fuller  all  the  Daughters  of 
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Zepaniah  Deceased  three  300  hundred 
Dollars  each  if  living  and  if  not  living 
to  their  heirs  if  any  living 


and  if  none  living 


it  shall  fall  to  the  following  named 
heirs  of  the  said  M.  Cross,  sr.  if  living 
and  if  not  living  their  propotionable  part 
to  be  divided  equally  among  their  Lawful 
heirs,  to  witt. 

W.  N.  Cross,  Lucinda  Crall. 
Solomon  Cross,  James  H.  Cross. 
Mary  E.  Vallen,  and  M.  Cross,  Jr. 
I  also  appoint  the  above  named  heirs 
to  choose  their  own  Executor 
in  witness  whereof  I  have  signed  and 
sealed  and  Published  and  declared  this 

Last  will 
instrument  as  my  ^  at  Dayton  Columbia 
County  Washington  Territory. 
Signed  and  Sealed.    M.  Cross  sr  (eal) 
this  the  27th  day  of  Dec.  1887 
this  said  will  dated  at  Dayton 
Columbia  Co  Washington  Territory 
on  this  the  27  day  of  December  1887  signed 
and  sealed  this  instrument  and  published 
and  declared  the  same  as  and  for  his  last 
will  and  we  at  his  request  and  in  his 
presence  and  in  the  presence  of  each  other 
hereunto  written  our  names  as 
subscribing  witnesses. 

*T).  C.  Guernsey. 
"F.  W.  Guernsey." 

The  superior  court  construed  the  testator's  intention  to 
devise  to  the  wife,  Lemira  Cross,  $1,000,  and  to  Livdy 
Fuller,  Melvina  Miller,  and  Louisa  Donplson  the  sum  of 
$300  each,  and  all  the  rest,  residue,  and  remainder  of  the 
estate  to  Solomon  Cross,  W.  N.  Cross,  James  H.  Cross,  M. 
Cross,  Jr.,  Lucinda  Crall,  an^  Mary  E.  Vallen,  share  and 
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share  alike,  and  made  the  order  of  distribution  in  accord- 
ance with  such  construction.  The  persons  mentioned  in 
the  will  were  all  living  at  the  death  of  the  deceased.  The 
deceased  and  Lemira  Cross  were  married  in  1884.  The 
will  was  executed  in  1887.  There  was  no  issue  of  the 
marriage,  but  each  had  children  by  former  marriages,  all 
of  whom  were  of  age,  and  living  separate  and  apart  from 
their  parents.  The  testator  died  in  September,  1896.  The 
will  is  entirely  in  his  handwriting,  and  the  estate  left  is 
of  the  value  of  $40,000.  The  "Zepaniah  deceased"  men- 
tioned in  the  will  was  the  son  of  the  testator,  and  the  three 
daughters  of  ^^Zepaniah"  are  the  granddaughters  of  the 
testator.  Some  testimony  was  heard  by  the  court,  which 
tended  to  show  that  deceased  was  careful  and  prudent  in 
his  business  transactions,  and  that  the  relations  existing 
between  deceased  and  his  family  and  that  of  his  wife  were 
friendly.  The  opinion  of  the  learned  judge  of  the  superior 
court  is  included  in  the  record,  and  it  may  be  conceded 
that  some  of  the  authorities  mentioned  go  to  the  extent 
of  supporting  the  conclusion  of  the  court,  or  rather  sup-, 
porting  the  proposition  that  the  court  must  find  the  tes- 
tator's intent  to  devise  his  estate  differently  from  the  dis- 
tribution made  by  the  statute  of  descents ;  and  counsel  for 
respondents  have  cited  many  cases  illustrating  the  applica- 
tion of  the  accepted  canons  for  the  interpretation  of  wills. 
There  is  no  substantial  controversy  in  the  authorized  rules 
for  the  interpretation  of  wills.  Our  statute  (§  4614,  Bal- 
linger's  Code)  declares : 

"All  courts  and  others  concerned  in  the  execution  of  last 
wills  shall  have  due  regard  to  the  direction  of  the  will, 
and  the  true  intent  and  meaning  of  the  testator,  in  all  mat- 
ters brought  before  them." 

It  is  true  that^  in  the  interpretation  of  the  will,  words, 
phrases,  or  sentences  may  be  transposed,  and  may  be  added 
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to  or  taken  from  the  will,  when  it  becomes  necessary  in 
order  to  find  the  true  intent  and  meaning  of  the  teatator, 
and  to  carry  that  intent  and  meaning  into  effect.  It  is  also 
true  that  the  presumption  exists  that  the  testator  devises 
his  whole  estate  when  he  makes  his  will ;  and  we  think  the 
language  of  the  will  under  consideration  indicates  that  the 
testator  had  in  mind  the  disposition  of  his  entire  estate. 
The  case  of  Murphy  v.  Carlin,  113  Mo.  112  (20  S.  W. 
786,  85  Am.  St.  Bep.  699)  cited  by  respondents,  states 
the  principle  very  well: 

^^The  true  intent  and  meaning  of  the  testator  can  be  best 
ascertained  by  the  courts  and  those  concerned  in  the  exe- 
cution of  wills  by  putting  themselves,  so  far  as  may  be, 
in  the  place  of  the  testator,  and  reading  all  his  directions 
therein  contained  in  the  light  of  his  environment  at  the 
time  it  was  made." 

There  are  also  other  principles  which  are  present  at  the 
construction  of  a  will.  As  said  in  Wilkins  t\  Allen,  IS 
How.  885: 

"The  rule  of  law  gives  the  estate  to  the  heir,  unless  the 
will  takes  it  from  him ;  and,  in  order  to  take  it  from  him^ 
it  must  give  it  to  some  other  person." 

It  is  urged  by  counsel  for  the  respondents  that  the  pro- 
noun "it"  in  the  seventeenth  line  of  the  will  should  have 
for  its  antecedent  "estate" ;  that  the  disposition  of  $1,000 
to  the  wife  and  $300  each  to  the  granddaughters,  being 
specific  bequests  to  the  heirs  mentioned,  allows  the  infers 
cnce  that  the  other  six  children  of  the  deceased  mentioned 
should  take  the  residue  of  the  estate;  that  the  pronoua 
should  be  taken  apart  from  its  grammatical  significance, 
because  the  testator's  language  indicates  that  he  was  illit- 
erate, and  had  not  an  accurate  knowledge  of  the  use  of 
words  and  the  construction  of  sentences.  It  is  conceded 
that  the  antecedent  of  the  pronoun  "it"  in  its  logical  con- 
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pection  would  be  the  $900  densed  to  the  three  granddaugh- 
ters^ but,  if  the  antecedent  of  the  pronoun,  according  to 
the  conjecture  of  counsel,  is  the  estate,  then  a  fair  conjec- 
ture might  be  that  a  contingency  was  in  the  contemplation 
of  the  testator ;  that  is,  if  the  wife  and  granddaughters  nor 
their  heirs  were  living  at  the  death  of  the  testator,  the 
whole  estate  would  go  to  the  six  children  mentioned  in  the 
last  clause.  But  such  provision  would  take  care  of  only 
the  $1,000  devised  to  the  wife  and  the  $900  to  the  three 
grandchildren ;  for  the  residue  of  the  estate  on  the  demise 
of  the  persons  mentioned  would,  under  the  law,  pass  to  the 
six  children.  But,  in  the  contingency  that  some  of  them 
were  living  at  the  time  of  his  death,  there  is  nothing  said 
of  any  portion  of  the  estate  other  than  the  $1,900  which 
was  carved  out.  It  was  said  in  Wright  v.  Hicks,  12  Qa. 
156  (66  Am.  Dec.  461) : 

"In  the  absence  of  anything  in  the  will  to  the  contrary, 
the  presumption  is  that  the  ancestor  intended  that  his 
property  should  go  where  the  law  carries  it,  which  is  sup- 
posed to  be  the  channel  of  natural  descent.  To  interrupt 
or  disturb  this  descent,  or  direct  it  in  a  different  course, 
should  require  plain  words  to  that  effect." 

Mr.  Jarman,  in  his  work  on  Wills  (6th  ed.,  p.  498), 
says: 

"The  heir  is  not  to  be  disinherited  unless  by  express 
words  or  by  necessary  implication,  and  that  implication 
lias  been  defined  to  be  such  a  strong  probability  that  an  in- 
tention to  the  contrary  cannot  be  supposed." 

The  testator  seems  to  have  followed  one  thought  in  his 
devise.  That  was  to  bequeath  to  his  wife  and  the  three 
grandchildren.  The  $1,900  is  carved  out,  and  specifically 
(lisposed  of,  even  to  the  contemplation  of  the  residuary 
legatees.  No  mention  or  intimation  of  any  other  portion 
of  the  estate  is  specified.    We  fully  realize  the  duty  of  the 
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court  to  diligently  inquire  into  the  words  of  the  will,  and 
the  environment  of  the  testator,  if  those  words  are  not 
clear,  to  determine  his  intention ;  and  that  such  intention, 
when  ascertained,  must  be  given  effect.  But  the  court 
ought  not  to  make  a  will;  and  while  the  inference,  as 
stated,  is  that  the  testator  intended  to  devise  his  whole 
estate,  it  is  equally  necessary  that  the  persons  to  whom  it 
is  devised  should  be  indicated.  We  cannot,  from  this  will, 
gather  such  intention.  It  would  be  mere  conjecture.  It 
would  be  the  direction  of  the  court,  rather  than  that  of  the 
testator.  It  may  be  well  to  consider  that  in  this  state  non- 
intervention wills  are  not  infrequently  executed,  and  pow- 
ers given  to  executors,  so  that  the  administration  may  not 
be  within  the  probate  court.  The  natural  and  ordinary 
distribution  of  the  estate  is  according  to  the  statute  of 
descents,  and  the  presumption  that  the  execution  of  a  will 
meant  that  the  testator  intended  to  devise  his  estate  to 
other  than  the  heir  probably  had  greater  force  in  ancient 
times,  when  the  inequality  of  the  larger  inheritance  of  the 
heir  was  recognized.  Here  the  testator  seems  to  have  dis- 
tinctly devised  $1,000  to  his  wife  and  $300  each  to  his 
granddaughters,  and  either  to  have  been  satisfied  with  the 
lawful  distribution  of  the  residue,  or  to  have  omitted  any 
further  reference  to  it.  At  any  rate,  there  is  no  intelli- 
gible designation  of  the  objects  of  further  bounty,  and,  as 
has  been  observed,  the  court  cannot  enter  into  the  field  of 
conjecture,  and  itself  determine  who  should  take  the  estate. 
The  cause  is  reversed,  with  direction  to  the  superior  oonrt 
to  distribute  the  estate  as  follows:  $1,000  to  the  wife, 
$800  each  to  the  granddaughters,  and  the  residue  of  the 
estate  to  the  heirs  according  to  the  law  of  descents. 

Dunbar,  C.   J.,  and  Anbebs  and   Fxtli-erton,  JJ., 
concur. 
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[No.  8648.     Decided   January   8,   1901.] 

J.   C.  Wheeleb^  Respondent,  v.  F.   A.   Buck  &  Co., 

Appellant. 

WITNESSES — ^IMPEACHMENT — BRIGHT       TO       EXPLAIN       INCONSISTENT 
STATEMENTS. 

Where  it  is  sought  to  impeach  a  witness  by  introducing  in 
evidence  a  writing  signed  by  him  at  another  time,  containing 
statements  inconsistent  with  those  made  by  him  upon  the  wit- 
ness stand,  it  is  error  for  the  court  to  so  restrict  the  examina- 
tion of  the  witness  as  to  prevent  his  explaining  at  length  and 
fully  why  h^  signed  the  writing  and  what  he  intended  to  accom- 
plish by  so  doing,  notwithstanding  the  fact  that  other  witnesses 
have  testified  fully  as  to  the  circumstances  of  the  signing. 

SALES — ^BROKERS— COMMISSIONS — ^EVIDENCE. 

In  an  action  by  plaintiff  to  recover  a  commission  for  procuring 
a  sale  of  goods  by  defendant  to  a  certain  purchaser,  in  which 
the  purchaser  has  testified  that  the  sale  to  himself  was  not  pro- 
cured through  plaintiff,  as  the  latter  had  testified,  it  was  error 
for  the  court  to  refuse  to  permit  the  purchaser  to  testify  what 
it  was  that  took  him  to  defendant  to  buy  goods,  since  such  ex- 
amination was  admissible  to  show  the  circumstances  that  caused 
the  purchaser  to  go  to  defendant  to  buy  goods,  in  order  to  show 
the  improbability  of  the  sale's  having  beeg  made  through  plaint- 
ilT's  solicitation. 

6AME — TREASONABLE   COMMISSIONS — EVIDENCE   OF   PROFITS. 

In  an  action  in  which  it  is  in  issue  as  to  whether  a  certain 
rate  of  commission  had  been  contracted  for  on  sales  made  by 
plaintiff  for  defendant,  or  whether  plaintiff  was  entitled  only 
to  a  reasonable  commission,  evidence  on  the  part  of  defendant 
f8  admissible  for  the  purpose  of  showing  the  profits  on  the  sales 
as  a  basis  upon  which  the  reasonableness  of  the  commissions 
due  might  be  computed. 

8AME — ^INSTRUCTIONS — ^RELEVANCY   TO  ISSUES. 

In  an  action  to  recover  upon  an  alleged  contract  for  an  agreed 
rate  of  commission  on  sales  of  goods  made  for  defendant,  where 
the  contract  was  denied  by  defendant  but  the  plaintiff  was  ad- 
mitted to  be  entitled  to  a  reasonable  commission  upon  a  portion 
of  the  sales,  the  defendant  cannot  urge  as  error  the  action  of 
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the  court  in  charging  the  jury  that  if  they  believed  that  the  rate 
of  commission  was  agreed  upon,  they  should  find  their  yerdict 
accordingly;  if  they  believed  otherwise,  then  they  should  deter- 
mine from  the  evidence  what  was  a  reasonable  commission,  and 
that  plaintlfT  was  entitled  to  recover  upon  the  price  of  all  goods 
the  reasonable  commission  or  agreed  commission,  as  the  Jury 
might  find  from  the  evidence,  since  such  instruction  is  relevant 
to  the  issues  as  raised  by  defendant's  pleading. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson^  Judga    Eeversed. 

Preston,  Carr  &  Oilman,  for  appellant. 
Upton,  Arthur  &  Wheeler,  for  respondent. 

The  opinion  of  the  court  waa  rendered  by 

White,  J. — This  action  was  brought  by  the  respondent 
to  recover  from  the  appellant  the  sum  of  $256.05,  with  in- 
terest at  the  legal  rate  from  September  9, 1899,  for  services 
alleged  to  have  been  rendered  by  the  respondent  to  the 
appellant  in  procuring  the  firm  of  Schmitz  &  Anderson  to 
purchase  from  the  appellant  a  bill  of  goods,  the  appellant 
being  a  wholesale  liquor  merchant,  doing  business  in  the 
city  of  Seattle.  The  complaint  alleged  the  employment  bv 
the  appellant  of  the  respondent  to  act  as  agent  in  procnr- 
ing  Schmitz  &  Anderson  to  purchase  the  bill  of  goods  upon 
an  agreed  commission  of  ten  per  cent  of  the  selling  price 
of  all  liquors  in  the  bill  except  alcohol  and  champagne,  and 
five  per  cent,  of  the  selling  price  of  alcohol,  champagne, 
and  other  goods ;  that  in  pursuance  of  that  employment  he 
procured  Schmitz  &  Anderson  to  purchase  the  goods;  that 
the  compensation  agreed  upon  amounted  to  $306.05, 
cf  which  he  had  been  paid  $50.  The  answer 
denied  the  employment,  but  admitted  that  the  respondent 
procured  the  sale  of  a  portion  of  the  goods,  to-wit, 
$1,934.11   out  of  $3,891.11,   and  that  he  was  entitled 


WHEELER  V.  F.  A.  BUCK  A  00.  681 

Jan.  1901.]  Opinion  of  tlie  Court — White,  J. 

to  a  reasonable  commissioiiy  not  greater  than  the  sum  of 
$100,  therefor.  The  case  was  tried  before  a  jury,  who 
returned  a  verdict  in  favor  of  the  respondent  for  the  full 
amount  of  his  demand.  A  motion  for  a  new  trial  was 
interposed  on  the  following,  among  other,  grounds :  Exces- 
sive damages;  error  in  the  assessment  of  the  amount  of 
the  recovery,  in  that  the  same  is  too  large;  insufficiency 
of  the  evidence  to  justify  the  verdict;  that* the  verdict  is 
against  law,  and  error  in  law  occurring  at  the  trial,  and 
excepted  to  at  the  time.  The  motion  for  new  trial  was 
denied,  and  judgment  entered  upon  the  verdict,  from 
which  judgment  this  appeal  is  prosecuted. 

The  respondent  testified  to  the  agreement  as  alleged  in 
the  complaint,  and  that  he  procured  Schmitz  &  Anderson 
to  purchase  the  goods  from  the  appellant.  His  testimony 
as  to  the  making  of  the  contract  was  corroborated  by  one 
Bichardson.  Appellant's  manager,  Buck,  with  whom  the 
respondent  testified  he  made  the  contract,  testified  in  rela- 
tion thereto  that  respondent  came  to  the  store  of  the  appel- 
lant on  the  4th  of  September,  1899,  and  said  that  there 
were  a  couple  of  persons  in  town  going  to  buy  three  or  four 
thousand  dollars'  worth  of  goods,  and  said,  "If  I  bring 
Ihem  down,  will  you  give  me  a  commission?"  and  he 
(Buck)  said,  "Yes."  He  further  testified  that  nothing 
was  said  as  to  the  amount  of  the  commission ;  that  the  two' 
persons  were  mentioned  as  Schmitz  and  Anderson.  The 
testimony  of  Anderson  was  to  the  effect  that  the  respondent 
eolicited  him  to  buy  from  appellant  before  he  knew  Mr. 
Schmitz,  and  before  the  partnership  of  Schmitz  &  Ander- 
son was  formed,  but  that  he  informed  respondent  that  he 
thought  he  would  buy  from  Mr.  Goldstein,  but  that  he  had 
not  determined  yet;  that  after  the  partnership  was  formed, 
he  left  the  buying  to  Mr.  Schmitz.  The  partnership  be- 
tween Schmitz  and  Anderson  was  formed  on  September  8, 
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1899.  It  appeared  from  the  evidence  that  Schmitz 
ordered  from  Buck  &  Co,  a  bill  of  goods  amounting  to 
about  $2,000,  and  afterwards  formed  a  partnership  with 
Anderson,  and  then  increased  the  original  order  until  it 
amoimted  (including  bills  bought  from  other  merchants, 
to-wit,  Schwabacher  Bros.  &  Co.,  Inc.,  Schwabacher  Hard- 
ware Co.,  Harrison  &  Treat,  and  Rainier  Beer  Co.,  and 
included  in  appellant's  bill)  to  $3,891.11.  Respondent 
testified  that^  prior  to  the  giving  of  the  first  order  by 
Schmitz,  he  had  been  introduced  to  Schmitz,  and  had  sug- 
gested to  him  that  he  buy  his  bill  of  goods  from  Buck  & 
Co.  This  was  denied  by  Sohmitz,  who  testified  that  he  did 
not  meet  the  respondent  until  after  he  had  given  the  $2,000 
order  to  appellant,  and  by  Buck,  who  testified  that  the 
respondent  came  into  the  store  while  Schmitz  was  ordering 
the  goods,  and  he  (Buck)  then  and  there  introduced 
Schmitz  to  the  respondent,  they  not  having  previously  met. 
The  respondent,  a  short  time  previous  to  the  formation  of 
the  partnership,, had  urged  Anderson  to  form  a  partnership 
with  Schmitz.  After  the  partnership  was  formed,  respond- 
ent solicited  Anderson  to  have  the  firm  buy  their  bill  from 
appellant,  but  Anderson  answered  that  Schmitz  would  do 
all  the  buying  in  that  line  for  the  firm,  and  the  uncon- 
tradicted testimony  is  that  Schmitz  did  do  the  buying  by 
doubling  up  the  bill  which  he  testified  he  had  ordered  f  rcMm 
appellant  before  he  formed  a  partnership  with  Anderson 
and  before  he  knew  the  respondent.  Because  of  these 
facts,  appellant  conceded  that  respondent  was  entitled  to  a 
commission  upon  the  increase  in  the  order  made  after  the 
partnership  was  formed,  designating  them  in  its  answer  as 
the  goods  bought  by  Anderson  as  distinguished  from  those 
bought  by  Schmitz.  Mr.  Schmitz  testified  positively  that 
at  the  time  he  gave  the  $2,000  order  he  did  not  know  the 
respondent,  and  that  the  respondent  had  nothing  t>  do  with 
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procuring  either  that  order  or  the  increased  order.  He 
further  testified  that  the  $2,000  order  for  himself  was 
given  several  days  before  he  formed  a  partnership  with 
Mr.  Anderson,  and  that  while  giving  the  order  the  respond- 
ent came  into  the  appellant's  place  of  business,  and  he  was 
there  introduced  to  him  for  the  first  time.  The  final  order 
was  given  on  the  9th  of  September,  1899.  During  the 
cross-examination  of  Mr.  Schmitz,  a  paper  writing  to  the 
following  effect  was  produced  by  the  respondent,  and 
designated  "Exhibit  C"  : 

"Seattle,  Wash.,  Sept.  12th,  1899. 
This  is  to  certify  that  we  purchased  our  goods  from  F. 
A.  Buck  &  Co.    It  was  through  Mr.  E.  Chilberg  that  we 
were  introduced  to  Mr.  J.  C.  Wheeler,  who  in  turn  took 
us  to  the  above  firm. 

Witnesses:  H.  P.  Anderson. 

W.  T.  Moore  A.  F.  Schmitz. 

F.  Dimmock." 

The  respondent  testified  that  Mr.  E.  Chilberg,  men- 
tioned in  Exhibit  C,  was  the  person  who  introduced  him  to  * 
Anderson,  and  made  known  to  him  thai  Anderson  contem- 
plated going  to  Alaska  with  a  stock  of  liquors,  and  that  he 
was  not  introduced  to  Anderson  by  Chilberg  until  after  he 
had  made  his  arrangement  with  the  appellant.  It  was 
also  shown  that  Chilberg  was  a  friend  and  acquaintance  of 
Anderson's.  Anderson  testified  that  Mr.  Wheeler  had 
been  around  quite  frequently  and  wanted  him  to  sign  a 
paper  similar  to  Exhibit  C,  but  that  he  refused,  and  told 
him  if  there  was  any  commission  coming  it  was  to  Mr. 
Chilberg;  that  he  was  the  man  who  was  actually  entitled 
to  it;  that  he  told  Mr.  Chilberg  the  circumstances;  that 
Mr.  Chilberg  went  home  and  wrote  out  Exhibit  C ;  that 
Anderson  and  Wheeler  looked  it  over  and  he  (Anderson) 
signed  it;  that  he  signed  it  through  his  acquaintanceship 


684  WHEELER  V.  F.  A.  BUCK  &  OO. 

Opinion  of  the  Gonrt— ^hitb,  J.  [23  WaA. 

with  Chilberg,  supposing  that  he  would  enable  Mr.  Chil- 
berg  to  get  a  commission.  On  cross-examination,  he  t^ti- 
iied  as  to  his  reasons  for  signing  it  and  the  circumstances 
of  the  signing,  and  he  further  testified  as  to  the  circum- 
stances, conversations  about  signing  it,  and  reasons  for  Mr. 
Schmitz  signing  it.  In  rebuttal,  Mr.  Chilberg  was  called 
as  a  witness  for  respondent  He  testified  that  Anderson 
denied  that  Wheeler  was  entitled  to  anything,  and 
that  the  writing  was  prepared  with  the  view  that^  if 
any  commission  was  paid  he  (Chilberg)  should  be  entitled 
to  some  of  it  on  account  of  introducing  Mr.  Wheeler  to 
Mr.  Anderson.  The  paper  was  signed  on  the  steamship, 
in  the  hurry  of  departure.  No  representative  of  appellant 
was  present  when  it  was  signed,  and  the  appellant  knew 
nothing  about  the  signing  of  this  paper.  Mr.  Chilberg 
and  Mr.  Moore  both  testified  for  the  respondent  in  rebut- 
tal as  to  the  circumstances  of  the  signing  of  the  paper 
by  Mr.  Schmitz.  This  paper  could  not  have  been  intro- 
duced as  evidence  against  the  appellant,  and  was  admis- 
bible  only  as  tending  to  contradict  and  impeach  testimony 
of  Schmitz  and  Anderson.  Yet  it  is  fair  to  presume  that 
it  greatly  controlled  the  action  of  the  jury.  Upon  cross- 
examination  of  the  witness  Schmitz,  counsel  for  the 
respondent  produced  Exhibit  C  aforesaid  and  examined 
the  witness  in  relation  thereto.  On  re-direct  examination, 
counsel  for  appellant  undertook  to  inquire  from  tlie  wit- 
ness as  to  the  circumstances  surrounding  the  execution  of 
the  paper,  and,  after  many  objections  and  adverse  rulings 
by  the  court,  finally  obtained  a  partial  explanation  of  the 
surrounding  circumstances,  and  then  asked  the  following 
question,  "Did  you  know  at  the  time  you  signed  that  paper 
that  it  contained  anything  relating  to  the  subject  of  the 
instrumentality  through  whom — ^the  persons  through 
whom — ^you  made  the  purchase  from  Buck  &  Co !"    TEis 
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question  was  objected  to  by  counsel  for  respondent  as  lead- 
ing, immaterial,  irrelevant,  and  cross-examination  of  his 
own  witness.  The  objection  was  sustained.  Counsel  for 
appellant  then  questioned  the  witness  as  follows:  "Did 

you  know,  at  the  time  you  signed  that  paper ."     At 

this  point  the  court  interrupted,  and  ruled  that  no  fur- 
ther question  should  be  asked  the  witness  upon  that  point, 
saying  that  if  it  desired  to  put  any  further  questions  on 
any  other  subject  it  might  do  so;  otherwise,  the  witness 
could  stand  aside.  "Any  further  questions  in  reference 
to  that  paper  the  court  will  rule  out."  This  action  of  the 
court  appellant  assigns  as  error.  This  signed  statement 
was  not  in  the  nature  of  a  contract  in  writing.  It  was 
a  mere  statement  or  declaration  of  the  witness,  made  at 
another  time,  different  from  and  inconsistent  with  that 
made  by  him  oiji  the  witness  stand. 

"Since  such  attempted  impeachment  is  a  direct  attack 
upon  the  testimony  of  the  witness,  and  may  result  in  seri- 
ous  consequences,  it  is  important  that  the  practice  should 
be  so  regular  that  the  witness  may  have  full  opportunity 
to  admit,  deny  or  explain  any  statement  which  is  thus 
assailed."  3  Jones,  Evidence,  §  848. 

!N'otwithstanding  the  fact  that  other  witnesses  testified 
fully  as  to  the  circumstances  of  the  signing  of  the  writing 
by  Schmitz,  we  think  Schmitz  himself  should  have  been 
allowed  to  fully  explain  how  he  came  to  sign,  and  his 
motives  in  signing.  He  was  the  only  witness  who  could 
testify  as  to  his  reasons  for  signing  such  a  paper.  We 
think  that  the  court  erred  in  restricting  the  examination 
of  the  witness,  and  in  not  allowing  the  witness  to  explain 
at  length  and  fully  why  he  signed  the  writing,  and  what  he 
intended  to  accomplish  by  so  doing. 

The  appellant  asked  Schmitz,  during  the  course  of  his 
examination  in  chief,  the  question,  "What  was  it  that  took 
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you  to  Buck  &  Co.  to  buy  your  goods  f "  to  which  the  court 
sustained  an  objection.  Thereupon  appellant  oflFered  to 
prove  by  the  witness  Schmitz  on  the  stand  what  the  cause 
was  that  took  him  to  Buck  &  Co.  to  buy;  that  it  was 
entirely  disconnected  with  the  respondent;  that  the 
respondent  had  nothing  to  do  with  it.  This  offer  the  court 
refused,  over  respondent's  objection.  This  is  assigned  as 
error.  We  think  this  was  a  proper  question.  The  wit- 
ness should  have  been  allowed  to  show  the  circumstances 
that  caused  him  to  go  to  appellant  to  buy  his  goods,  as  reo- 
dering  improbable  the  testimony  of  the  respondent;  for 
instance,  that  he  had  dealt  with  Buck  &  Co.  before,  or  that 
some  one  else  procured  him  to  go  there,  or  any  circum- 
stance showing  that  it  was  improbable  that  it  was  through 
the  solicitation  of  the  respondent.  Such  testimony  is  not 
positive  in  its  character,  but  it  is  admissible,  and  Uie 
weight  of  it  is  for  the  jury.  Jones,  Evidence,  §§  901, 136 ; 
Tnsurcmce  Co.  v.  Weide,  11  Wall.  440. 

The  appellant's  answer  admitted  that  the  respondent 
procured  Anderson  to  purchase  $1,984.11  worth  of  mer- 
chandise from  appellant,  but  denies  that  it  was  on  the 
contract  alleged  by  respondent.  And  the  appellant  admits 
that  the  respondent  by  reason  thereof  became  entitled  to 
receive  from  the  appellant  $100  and  no  more.  Appellant 
further  pleads  that  on  account  of  such  services  it  has  paid 
the  respondent  $50.  In  effect,  the  appellant  pleaded  a 
contract  of  quantum  meruit  between  it  and  the  respondeat 
for  respondent's  services  in  procuring  Anderson  as  a  pur- 
chaser. The  court  accepted  this  theory  and  instructed  thQ 
jury  as  follows : 

"If  you  believe  from  a  preponderance  of  the  evidence 
that  the  rate  of  comihission — ^the  rates  of  commission — 
were  fixed  by  the  parties  in  their  conversation  on  Septem- 
ber 4th,  then  you  will  compute  the  amount  due  plaintiff 
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on  the  basis  of  the  commissioiis  so  agreed  upon.  If  you 
do  not  believe  from  the  evidence  that  the  parties  in  fact 
fixed  the  rates  of  commission,  then  you  will  determine 
from  the  evidence  what  rate  of  commission  was  a  reason- 
able one  on  the  date  of  the  sale,  and  in  that  event  you  will 
compute  the  amount  due  plaintiff  at  such  reasonable  rate 
of  commission." 

Portions  of  the  bill  of  goods  going  to  make  up  the  total 
uf  $3,891.11  were  purchased  by  Sohmitz  &  Anderson  from 
other  merchants,  and  were  billed  to  Buck  &  Co.,  and  by 
them  to  Schmitz  &  Anderson.  Appellant  offered  to  prove, 
as  bearing  upon  the  question  of  fact  as  to  whether  there 
was  an  agreement  to  pay  five  per  cent,  commission  on  these 
goods,  that  the  commission  allowed  by  the  other  merchants 
to  Buck  &  Co.  was  less  than  five  per  cent.  The  court 
excluded  the  evidence  upon  respondent's  objection.  In  the 
exclusion  of  this  evidence  error  is  assigned.  As  bearing 
on  tlie  same  question,  appellant  sought  to  prove  the  profit 
of  Buck  &  Co.  upon  the  entire  transaction.  The  court 
excluded  the  evidence,  and  error  is  assigned  for  this.  The 
witness  Buck  testified  that  one  of  the  items  of  the  bill 
(alcohol)  would  bear  no  commission  whatever,  in  answer 
to  an  inquiry  as  to  what  was  the  reasonable  commission  on 
that  item.  The  answer  of  the  witness  to  the  inquiry, 
*'Why?"  was  excluded  by  the  court,  which  action  is 
assigned  as  error.  As  to  another  item  of  the  bill  (beer), 
respondent  asked  the  witness  Buck  what  was  the  reasonable 
commission.'  He  answered:  ^^No  commission;  spot  cash. 
They  had  gone  to  the  brewery  and  had  the  lowest  spot 
cash  price.*'  This  answer  was  stricken  out  by  the  court, 
on  motion  of  counsel  for  respondent.  Error  is  assigned 
for  this.  As  to  another  item  of  the  bill,  to-wit,  the  hard- 
ware bought  from  the  Schwabacher  Hardware  Co.,  the 
witness  Buck  was  asked  by  appellant's  counsel  whether 
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appellant  had  any  interest  or  profit  in  that  item.  His 
answer  was  excluded  by  the  court,  and  error  is  assigned  for 
so  doing.  The  same  assignment  of  error  is  made  to  cover 
the  same  question  relating  to  the  Harrison  &  Treat  item, 
and  the  reasonable  commission  upon  the  item  of  cham- 
pagne.   We  will,  consider  all  these  assignments  together. 

The  appellant,  by  his  pleadings,  denied  the  special 
agreement  alleged  by  respondent,  and  Mr.  Buck,  the  man- 
ager, with  whom  the  respondent  testified  he  made  the  con- 
tract,  denied  in  his  testimony  that  any  agreement  was 
made  for  special  commis^ons^  and  the  appellant  by  its 
pleadings  says  that  there  was  no  agreement  to  pay  any 
commissions,  save  reasonable  ones,  and  that  the  services 
rendered  by  the  respondent  were  reasonably  worth  $100, 
iind  no  more.  We  think  the  testimony  was  relevant,  as 
bearing  upon  the  probabilities  of  the  alleged  contract 
Was  it  reasonable  to  suppose  that  the  appellant,  who  was 
a  merchant,  carrying  on  his  ordinary  business,  would  pay 
commissions  of  five  or  ten  per  cent,  on  the  sale  of  goods, 
when  the  profits  on  the  sales  would  not  justify  such  pay- 
ment, and  in  many  instances  not  equal  the  commissions  ? 
The  authorities  sustaining  the  admission  of  this  kind  of 
testimony  are  numerous.  In  an  action  on  a  contract  for 
work,  when  the  testimony  is  conflicting  as  to  the  price 
agreed  upon  for  the  work,  it  is  competent  to  show  the  value 
of  such  work  at  the  time  the  contract  was  made,  as  tending 
to  show  what  the  agreed  price  was.  In  the  case  of  Allison 
V.  Homing,  22  Ohio  St.  188,  in  which  the  plaintiff 
claimed  that  the  agreed  price  for  the  work  was  $1.50  a 
perch,  and  the  defendant  claimed  that  the  contract  price 
was  $1.35  a  perch,  the  plaintiff  was  permitted  to  giwe 
what  it  was  worth  to  do  the  work  embraced  in  the  contract 
The  court  says : 
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"The  only  point  of  difference  between  the  parties  was 
the  price  for  which  it  was  agreed  the  work  should  be  done. 
The  evidence  was  admitted  for  no  other  purpose  than  to 
enable  the  jury  to  decide  which  of  the  prices  claimed  by 
the  respective  parties  was  the  true  price  agreed  upon.  Of 
course,  the  weight  of  the  evidence  would  be  more  or  less 
affected  by  the  other  circumstances  of  the  case,  and  be 
increased  or  diminished  in  proportion  to  the  difference 
between  the  price  claimed  and  the  actual  value  of  the  work. 
But  it  was  of  some  value,  as  tending  to  show  the  improb- 
ability of  the  claim  of  the  defendant,  and  to  enable  the 
jury  to  arrive  at  the  truth  upon  the  point  at  issue  between 
the  parties,  and  was,  therefore,  admissible  for  what  it  was 
worth,  in  connection  with  the  other  evidence  in  the  case. 
We  are  sustained  in  this  view  of  the  case  by  authority.  In 
Kidder  v.  Smith,  34  Vt.  294,  it  was  held  that,  'When  the 
testimony  is  conflicting  as  to  the  price  agreed  upon  in  the 
sale  of  personal  property,  it  is  competent  to  show  the  value 
of  the  property  at  the  time  of  sale,  as  tending  to  show 
what  the  real  contract  was.'  The  chief  justice,  in  deliver- 
ing the  opinion,  said :  *The  parties  were  in  dispute,  and 
their  evidence  conflicting — ^whether  the  defendant  was  to 
pay  thirty-five  or  sixty  dollars  for  the  mare ;  and  it  became 
necessary  to  resort  to  circumstances  and  probabilities  to 
determine  which  was  right.  As  showing  a  probability  in 
favor  of  the  defendant's  version  of  the  trade,  we  think  it 
was  competent  for  the  defendant  to  prove  the  value  of  the 
mare  to  be  even  less  than  the  sum  he  agreed  he  was  to  pay. 
*  *  *'  To  the  same  effect  are  the  cases  of  Kimball  v. 
Lock,  31  Vt  683 ;  Bradbury  v.  Dwight,  3  Met.  31 ;  and 
Swain  v,  Chenegf,  41  N.  H.  232.  The  action  in  Swain  v. 
Cheney  was  brought  on  a  special  contract  for  drawing 
lumber  over  a  particular  route.  The  controversy  between 
the  parties  was  as  to  the  price  agreed  upon  for  the  work. 
The  plaintiff  claimed  that  it  was  one  dollar  and  fifty  cents 
per  thousand,  and  the  defendant  claimed  it  was  one  dollar 
per  thousand.  Each  party  gave  evidence  to  establish  liis 
claim.  The  court  held  that  'evidence  was  admissible,  as 
bearing  upon  the  probabilities  of  the  case,  to  show  what 

44—23  WASH. 
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was  the  usual  and  cammon  price  paid  at  that  time  and  place 
for  similar  services/ '' 

Rubino  V.  Scott',  118  K  Y.  662  (22  N.  E.  1103),  was 
an  action  brought  upon  an  alleged  contract  of  employment 
of  plaintiff  by  defendant  to  assist  him  in  purchasing  cer- 
tain railroad  bonds  for  an  agreed  compensation.  The  mal 
ing  of  the  agreement  and  the  rendition  of  the  service  were 
put  in  issue.  The  judflinent  in  the  court  below  was  against 
the  plaintiff.    The  supreme  court  says : 

"Defendant  was  allowed  to  prove,  under  objection  and 
exception,  the  usual  rates  of  commission  in  the  city  of 
New  York,  where  the  agreement  was  alleged  to  have  been 
made,  for  buying  and  selling  railroad  bonds.  The  court 
say,  in  Weidner  v,  Phillips  (114  N.  Y.  468),  it  was  held 
that  when  the  fact  of  an  agreement  for  the  sale  of  prop- 
erty for  a  specific  price  is  in  dispute  upon  the  trial,  evi- 
dence of  its  value  may  be  given  as  bearing  upon  the 
question.  There  is  no  reason  why  the  same  rule  may  not 
be  applicable  to  that  arising  out  of  the  disputed  fact 
whether  the  defendant,  by  agreement,  undertook  to  allow 
and  pay  to  the  plaintiff  the  amount  of  commissions,  etc, 
for  services  as  claimed  by  him.  In  that  view  the  excep- 
tions were  not  well  taken." 

In  Banghart  v.  Hyde.  94  Mich.  49  (68  N.  W.  915),  an 
action  to  recover  $100,  the  facts  as  claimed  were  that  de- 
fendant held  plaintiff's  note  for  $1,200,  purchase  price 
of  certain  property.  Plaintiff  could  not  pay.  It  was 
agreed  that  the  note  should  be  surrendered  to  plaintiff  if 
plaintiff  would  turn  over  to  defendant  certain  property. 
This  was  done  and  the  note  surrendered.  Plaintiff 
claimed  that  in  addition  he  was  to  receive  $100.  The 
defendant  admitted  the  transaction  as  stated,  but  denied 
that  he  agreed  to  pay  the  additional  $100.  For  the  pur- 
pose of  showing  the  reasonableness  of  his  claim,  plaintiff 
offered  to  show  by  his  own  testimony  what  the  value  of 
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the  property  transferred  by  him  to  defendant  actually 
was.  Defendant  was  also  asked  on  cross-examination  what 
was  the  value  of  the  threshing  machine  and  all  the  other 
property  at  the  time  it  was  turned  over  to  him  by  plaintiff. 
These  questions  were  objected  to,  and  the  objections  sus- 
tained by  the  court.  Plaintiff  further  offered  to  show  that 
the  value  of  the  property  was  $1,400  or  $1,500,  which 
offer  was  excluded  by  the  court;  and  no  testimony  was 
allowed  upon  the  subject  by  the  trial  court,  who  not  only 
excluded  the  testimony,  but  charged  the  jury  specially  that 
it  must  not  consider  it.    The  court  said : 

"We  think  this  testimony  competent.  If  the  property 
largely  exceeded  in  value  the  note  which  defendant  sur- 
rendered, it  was  a  circumstance  which  the  jury  had  a 
right  to  consider  in  determining  which  of  the  parties  was 
entitled  to  belief.  It  was  an  issue  squarely  made;  one 
testifying  that  the  $100  was  agreed  to  be  paid,  and  the 
other  denying  it  in  toto.  As  was  said  in  Campau  v.  Moran, 
31  Mich.  282 :  *When  the  parties  were  thus  distinctly  at 
issue  upon  the  terms  of  the  contract,  evidence  that  the  cost 
of  performance  of  such  a  contract  as  the  defendant  set 
up  would  be  greatly  in  excess  of  the  contract  price  would 
certainly  afford  some  reasonable  ground  for  believing  that 
defendant  is  in  error  on  the  facts.'  " 

See,  slBOyRauch  v.  Scholl,  68  Pa.  St.  234;  Raymond  v. 

Day,  111  Mich.  443  (69  K  W.  832)  ;  Moore  v,  Davis,  49 

N.  H.  45  (6  Am.  Rep.  460)  ;Misner  v.  Darling,  44  Mich. 

438  (7  K  W.  77). 

"The  rule  of  law  seems  to  be,  in  controversies  where  a 
special  agreement  is  alleged  to  have  been  made  on  one 
side,  and  is  denied  on  the  other,  that  it  is  relevant  to  put 
in  evidence  any  circumstances  which  tend  to  make  the 
proposition  at  issue  either  more  or  less  improbable;  and 
this,  not  to  change  the  contract,  but  as  evidence  of  what 
it  was,  and  the  probability  that  the  agreement  or  one  of 
the  other  was  made."  Standish  v,  Brady,  41  N.  Y.  Supp. 
661. 
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There  is  another  reason  for  the  admission  of  the  pro- 
posed evidence.  The  appellant  admitted  that  the  respond- 
ent— ^but  not  under  the  allied  contract — ^performed  serv- 
ices for  it  in  procuring  Anderson  as  a  purchaser,  but 
alleged,  in  effect,  that  such  services  were  reasonably  worth 
only  $100.  This  was  denied  by  the  respondent.  The 
court,  in  considering  the  pleadings,  held  that  the  plaintiff 
was  entitled  to  recover  on  his  alleged  contract,  or  a  rea- 
sonable rate  of  commission.  We  think  the  pleadings  justi- 
fied such  instruction.  That  being  so,  the  appeUant  had  a 
right  to  show  his  profit  on  the  transaction  as  a  basis,  among 
other  things,  upon  which  the  reasonableness  of  the  com- 
missions might  be  computed.  Barney  v.  Fuller,  133  N. 
Y.  605  (30  N.  E.  1007). 

It  is  extremely  doubtful  whether  the  evidence  justifies 
the  recovery  of  any  commissions  on  the  goods  sold  by 
Schwabacher  Bros.  &  Co.,  Inc.,  Schwabacher  Hardware 
Co.,  Harrison  &  Treat,  and  on  the  Rainier  beer;  but,  as 
this  case  will  have  to  be  re-tried,  we  will  not  now  pass 
upon  that  question. 

The  tenth  error  assigned,  to  the  effect  that  the  court 
instructed  the  jury  that,  if  they  did  not  find  that  the 
contract  was  made  as  alleged  by  respondent,  they  shoidd 
award  respondent  reasonable  commissions,  we  do  not  think 
is  well  taken.  The  appellant,  by  its  pleadings,  called  for 
a  determination  of  this  question.  The  answer  was  not  a 
simple  denial.  The  issue  of  the  reasonableness  of  com- 
pensation was  made  by  the  appellant,  and  it  cannot  now 
complain  because  the  court  instructed  on  the  issues  made 
by  it 

The  judgment  of  the  court  below  is  reversed  and  this 
cause  is  remanded  for  a  new  trial;  the  appellant  to  re- 
cover its  costs  on  this  appeal. 

Eeavis^  Fullerton  and  Anders,  JJ.,  concur. 
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[No.   8680.     Decided   January   8,   1901.] 

A.  T.  Yan  de  Vanteb,  Respondent,  v.  T.  E.  Davis  et  al.. 
Defendants,  M.  L.  Fabwell  et  ai..  Appellants. 

▲TTACHHENT — ^IHDBMNITT  BOND  TO    BHEBIFF — ^LIABIUTT    OF     OBLI- 
GOB8. 

Under  the  statutes  governing  attachment  proceedings  the  lien 
of  an  attachment  continues  upon  the  property  seized  until  it  has 
been  applied  in  satisfaction  of  the  Judgment  rendered  in  the  ac- 
tion, and  such  lien  is  not  nullified  or  destroyed  by  the  subse- 
quent issuance  of  an  execution  on  the  Judgment;  hence,  parties 
who  have  given  the  sheriff  a  bond  indemnifying  him  against  any 
damage  or  loss  by  reason  of  his  seizure  and  retention  of  prop- 
erty under  attachment,  cannot  escape  responsibility  by  assert- 
ing that  whatever  damage  accrued  to  the  sheriff,  where  both  a 
writ  of  attachment  and  a  writ  of  execution  had  been  issued,  was 
by  reason  of  the  sale  under  the  latter. 

Appeal  from  Superior  Court,  King  County. — Hon.  E. 
D.  Bensoiy^  Judge.     Affirmed. 

Oreene  &  .Oriffiths  and  Bausman,  Kelleher  dk  Emory^ 
for  appellants. 

Brady  &  Oay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White^  J. — This  is  an  action  to  recover  damages  from 
Davis  &  West,  as  principals,  and  appellants,  as  sureties, 
for  allied  breach  of  an  attachment  indemnity  bond  given 
respondent  while  sheriff.  In  the  case  of  Davis  &  West  v. 
Burton  Lumber  Company,  a  writ  of  attachment  was  issued 
July  12,  1895,  and  levied  upon  a  lot  of  lumber.  The  bond 
in  question  was  executed  July  19,  1895,  the  condition  of 
which  is  as  foDows: 

"The  condition  of  the  above  obligation  is  such  that 
whereas,  under  and  by  virtue  of  a  writ  of  attachment  issued 
out  of  the  superior  court  of  said  King  county,  state  of 
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Washington,  in  an  action  wherein  said  T.  £.  Davis  and 
C.  E.  West,  partners  as  Davis  &  West,  was  plaintiff,  and 
the  Burton  Lumber  Company,  a  corporation,  was  defend- 
ant, against  said  defendant,  directed  and  delivered  to  said 
sheriff  of  King  county,  Washington,  the  said  sheiifi  was 
commanded  to  attach  and  safely  keep  all  the  property  of 
said  defendant  within  his  custody,  not  exempt  from  exe- 
cution, or  so  much  thereof  as  may  be  sufficient  to  satisfy 
plaintiff's  demand,  amounting  to  $415.74,  as  therein  stated, 
and  the  said  sheriff  did  thereupon  attach  the  following 
described  goods  and  chattels,  to- wit:  268  bunches  of  sid- 
ing, 522  bunches  of  shingles,  and  about  60,000  feet  of 
rough  lumber. 

^^And  whereas  one  K.  L.  Oake  has  claimed  the  said 
goods  and  chattels,  or  a  part  thereof,  as  his  property ;  and 
whereas  there  are  other  persons  about  to  claim  other  por^ 
tions  of  said  property; 

"And  whereas  the  above  named  plaintiffs,  notwith- 
standing said  claims  made  or  to  be  made,  require  of  said 
wheriff  that  he  shall  retain  said  property  under  said  at- 
tachment and  keep  the  same  in  his  custody  under  and  by 
ririue  of  such  writ, 

"Now,  therefore,  the  condition  of  the  above  obligation  is 
euch  that  if  the  said  T.  E.  Davis  and  C.  E.  West,  partners 
as  Davis  &  West,  plaintiffs  and  principals  above  named, 
and  the  said  M.  L.  Farwell  and  L.  A.  Agaasiz,  sureties, 
their  heirs,  executors,  and  administrators  shall  well  and 
truly  indemnify  and  save  harmless  the  said  sheriff,  his 
successors,  heirs,  executors,  and  administrators,  of  and 
from  all  damage,  expenses,  costs,  and  charges,  and  against 
all  loss  and  liability  which  he,  the  said  sheriff,  his  snc- 
eessors,  heirs,  executors  or  administrators  shall  sustain 
or  in  any  vdse  be  put  to  for  or  by  reason  of  the  attach- 
ment, seizing,  levying,  taking,  or  retention  by  the  said 
sheriff,  in  his  custody,  under  said  attachment,  all  the 
property  hereinbefore  described,  whether  claimed  by  the 
said  R.  L.  Oake  or  any  other  person  or  persons,  then  thi? 
obligation  to  be  null  and  void ;  otherwise,  to  be  of  full  force 
and  virtue." 
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In  this  attachment  case  judgment  was  rendered  by 
default  against  the  Burton  Lumber  Company,  August  3, 
1895.  The  sheriff's  levy  of  the  writ  of  attachment  was 
made  July  12th,  and  the  return  to  the  writ  of  attachment 
was  made  August  2d  and  filed  August  3,  1895.  On  this 
last  day  a  writ  of  execution  was  issued  and  levied  upon 
the  attached  property,  the  sheriff  in  his  return  reciting 
that  it  was  already  in  his  possession  by  virtue  of  the 
Attachment,  and  on  August  19th  the  sheriff,  under  this 
writ  of  execution,  sold  the  property.  Thereafter  one 
Campbell  and  one  Hatch,  claiming  to  own  the  property, 
sued  the  sheriff  for  its  conversion  and  recovered  a  judg- 
ment against  the  sheriff,  which  judgment  the  sheriff  after- 
wards paid. 

On  the  trial  by  jury,  respondent,  over  appellants'  ob- 
jection, offered  oral  and  documentary  evidence  tending  to 
prove  the  levy  of  the  writ  of  attachment  on  the  12th  day 
of  July,  1895,  the  levy  of  the  writ  of  execution,  August 
3,  1895,  on  the  same  property,  then  in  custody  of  the 
sheriff  under  said  attachment,  and  the  sale  of  the  same 
on  the  said  execution,  on  August  19,  1895.  At  the  con- 
clusion of  the  defendants'  testimony,  the  court  ordered 
judgment  for  the  plaintiff,  and  judgment  was  entered 
against  the  appellants,  on  March  8,  1900,  for  the  sum 
of  $850. 

The  sole  point  presented  for  our  consideration  is,  did 
the  attachment  bond  cover  the  damage  resulting  from  the 
seizure  and  sale  of  the  property  attached?  The  conten- 
tion of  the  appellants  is  that,  on  the  issuance  of  the  writ 
of  execution,  the  writ  of  att^achment  became  functus,  and 
whatever  damage  thereafter  occurred  was  by  reason  of  the 
sale  under  the  writ  of  execution,  and  that  the  attachment 
bond  did  not  cover  such  damage.  The  law  relative  to  at- 
tachments provides  that: 
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"All  moneys  received  by  the  sheriff  under  the  provi- 
sions of  this  chapter  and  all  other  attached  property  shall 
be  retained  by  him  to  answer  any  judgment  that  may  be 
recovered  in  the  action,  unless  sooner  subjected  to  execu- 
tion upon  another  judgment  recovered  previous  to  the 
issuing  of  the  attachment." 

"If  judgment  be  recovered  by  the  plaintiff^  the  sheriff 
shall  satisfy  the  same  out  of  the  property  attached  by  him 
which  has  not  been  delivered  to  the  defendant  or  claimant 
as  in  this  chapter  provided,  or  subjected  to  execution  on 
another  judgment  recovered  previous  to  the  issuing  of 
the  attachment,  if  it  be  sufficient  for  that  purpose, — 

"1.  By  applying  on  the  execution  issued  on  said  judg- 
ment the  proceeds  of  all  sales  of  perishable  or  other  prop- 
erty sold  by  him,  or  so  much  as  shall  be  necessary  to  sat- 
isfy the  judgment ; 

"2.  If  any  balance  remain  due,  he  shall  sell  under  the 
execution  so  much  of  the  property,  real  or  personal,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for 
that  purpose  remain  in  his  hands. 

"N^otice  of  the  sale  shall  be  given  and  the  sale  conducted 
as  in  other  cases  of  sales  on  execution." 

"If,  after  selling  all  the  property  attached  by  him  re- 
maining in  his  hands,  and  applying  the  proceeds,  deduct- 
ing his  fees,  to  the  payment  of  the  judgment,  any  balanco 
shall  remain  due,  the  sheriff  shall  proceed  to  collect  such 
balance  as  upon  an  execution  in  other  cases.  Whenever 
the  judgment  shall  have  been  paid,  the  sheriff,  upon  rea- 
sonable demand,  shall  deliver  over  to  the  defendant  the 
attached  property  remaining  in  his  hands  and  any  pro- 
ceeds of  the  property  attached  unapplied  on  the  judg- 
ment." 

"If  the  defendant  recover  judgment  against  the  plaintiff, 
all  the  proceeds  of  sales  and  money  collected  by  the  sheriff, 
nnd  all  the  property  attached  remaining  in  the  sheriff's 
liands,  shall  be  delivered  to  the  defendant  or  his  agent. 
The  order  of  attachment  shall  be  discharged,  and  tho 
property  released  therefrom." 

"If  the  defendant,  at  any  time  before  judgment,  causes 
a  bond  to  be  executed  to  the  plaintiff  witii  sufficient  sure- 
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ties,  to  be  approved  by  the  officer  having  the  attachment, 
or  after  the  return  thereof,  by  the  clerk,  to  the  effect  that 
he  will  perform  the  judgment  of  the  court,  the  attach- 
ment shall  be  discharged  and  restitution  made  of  property 
taken  or  proceeds  thereof.  The  execution  of  such  bond 
{<hall  be  deemed  an  appearance  of  such  defendant  to  the 
action." 

"Such  bond  shall  be  part  of  the  record,  and  if  judg- 
ment go  against  the  defendant^  the  same  shall  be  entered 
against  him  and  sureties."  Bal.  Code,  §§  5366,  5370, 
6371,  5373-5375. 

The  recital  in  the  bond  is  that  the  sheriff  was  com- 
manded to  attach  and  safely  keep  within  his  custody  all 
the  property  of  the  defendant  not  exempt,  etc.,  sufficient 
to  satisfy  plaintiff's  demand,  etc.;  and  the  sheriff  did 
thereupon  attach  (here  follows  a  description  of  the  prop- 
erty afterwards  sold).  By  the  terms  of  the  bond  the  re- 
spondent was  to  be  indemnified  and  saved  harmless  from 
all  damages,  expenses,  costs  and  charges,  loss  and  liability, 
which  he  might  sustain  or  in  anywise  be  put  to  for  or  by 
reason  of  the  attachment,  seizing,  levying,  taking  or  re^ 
tention,  in  his  custody,  under  the  attachment,  the  prop- 
erty described  in  the  bond.  This  language,  analyzed, 
shows  that  the  sheriff  was  protected  against  the  following : 

1.  He  was  protected  against  all  damage  by  reason  of 
the  attachment  in  anywise  occurring. 

2.  He  was  protected  against  all  damage  by  reason  of 
seizing  the  property  under  tiie  writ  of  attachment. 

3.  He  was  protected  against  all  damage  by  reason  of 
levying  upon  the  property  under  the  attachment. 

4.  He  was  protecte<l  against  all  damage  by  reason  of 
taking  the  property  under  the  attachment. 

5-  He  was  protected  against  all  damage  by  reason  of 
the  retention,,  in  his  custody,  of  the  property  under  the 
attachment. 
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An  examination  of  the  sections  of  the  law  cited  shows 
that  the  very  object  of  the  writ  of  attachment  was  to  seize 
and  hold  the  property  of  the  debtor  for  sale  to  satisfy  any 
judgment  recovered  against  him ;  that  the  lien  justifying 
ihe  sale  of  the  property  for  its  satisfaction  attached  at  the 
moment  of  the  levy  of  the  writ  of  attachment  and  remained 
a  continuous  lien  until  the  property  was  finally  sold.  Shep- 
pard  V.  Guisler,  10  Wash.  41  (38  Pac.  759). 

The  writ  of  execution  in  such  case  is  but  the  means  to 
discharge  the  lien,  and,  if  the  judgment  is  not  thereby  sat- 
isfied, may  be  further  executed  as  an  independent  writ,  as 
in  other  cases.  The  damage  that  was  caused  by  the  sale 
of  the  property  related  back  to  the  seizure  of  the  property 
under  the  attachment  writ  for  the  purpose  of  sale  in  the 
event  of  a  judgment  against  the  debtor.  When  the  sure- 
ties on  the  bond  agreed  to  indemnify  and  save  the  sheriff 
harmless  from  any  damage  by  reason  of  the  attachment, 
that  agreement  obligated  them  to  protect  the  sheriflF  against 
any  damage  arising  from  the  attachment.  Under  the 
statute  it  was  the  duty  of  the  sheriflf  to  retain  the  attached 
property  to  answer  any  judgment  that  might  be  recovered 
in  the  action,  and  when  the  judgment  was  recovered  the 
sheriff  was  required  to  sell  the  property  which  had  been 
attached  by  him,  and  the  law  simply  directed  that  the 
sale  should  be  as  in  other  cases  on  execution.  These  pro- 
visions are  clearlv  set  forth  in  the  attachment  law.  This 
law  was  in  force  when  the  appellants  signed  the  bond. 
When  the  appellants  executed  and  delivered  the  bond  to 
the  sheriff,  and  agreed  to  indemnify  and  save  him  harm- 
less from  all  damage  by  reason  of  the  attachment,  they 
obligated  themselves  to  protect  the  sheriff  against  each 
and  every  act  that  the  law  required  him  to  do  under  the 
attachment.  The  law  required  him  to  keep  his  levy  and 
seizure  good,  to  retain  the  property  to  answer  any  judg- 
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luent  that  might  be  recovered  in  the  action,  and  to  satisfy 
the  judgment  out  of  the  property  attached,  and  to  sell 
the  same,  and  conduct  the  sale  as  in  other  cases  of  sale  on 
execution.  That  is  all  he  did  in  this  case.  By  reason  of 
ihe  performance  of  his  duties  in  seizing  the  property,  and 
in  retaining  it  to  satisfy  the  judgment,  and  in  selling  the 
same  as  in  other  cases  of  sales  on  execution,  he  was  dam- 
aged in  the  amount  of  money  that  he  was  compelled  to 
pay  Campbell  and  Hatch.  From  that  damage  the  appel- 
lants agreed  by  their  bond  to  save  him  harmless.  It  was 
within  the  contemplation  of  the  parties  to  the  bond,  that 
they  should  protect  the  sheriff  against  any  damage  that 
he  might  sustain  by  reason  of  his  doing  what  the  law  re- 
quires him  to  do  under  the  attachment.  The  law  contem- 
plates a  sale  of  the  property  attached  to  satisfy  the  plain- 
tiff's claim.  If  the  property  be  perishable,  or  in  danger  of 
waste  or  decay,  it  may  be  sold  by  order  of  the  court  before 
judgment  is  obtained,  and  the  proceeds  retained  by  the 
sheriff  and  applied  to  the  judgment  when  recovered.  If 
such  were  done  in  the  case  at  bar,  the  appellants  could 
with  equal  consistency  contend  that  they  were  not  liable 
Itecause  the  sale  was  not  made  under  the  attachment  writ, 
but  under  an  order  of  the  court,  and  that  the  order  of 
court  authorizing  the  sale  was  what  caused  the  damage  to 
the  respondent.  The  fallacy  of  the  position  is  very  ap- 
parent. The  appellants,  in  their  brief,  say  the  office  of 
the  writ  of  attachment  expired  as  soon  as  the  writ  of  exe- 
cution was  issued,  and  in  fact  as  soon  as  the  judgment 
was  rendered.  This  is  an  incorrect  statement  of  the  law. 
The  attachment  law  specifically  directs  what  shall  be  done 
under  the  attachment  after  the  judgment  has  been  ob- 
tained, and  that  is  that  the  sheriff  shall  satisfy  the  judg- 
ment out  of  the  property  attached  by  him  in  the  manner 
provided  by  statute.     The  sheriff's  return  in  the  case  at 
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bar  shows  that  the  property  at  the  tiine  of  the  receiving  of 
the  execution  was  already  in  his  possession  by  virtue  of 
the  writ  of  attachment^  showing  thereby  the  continuous 
holding  of  the  property  by  him  under  the  attachment  law. 
This  sale,  as  we  have  already  said,  related  back  to  the 
seizure,  of  the  property  for  that  purpose  tmder  the  writ 
of  attachment;  and  the  damage  resulting  therefrom  was 
not  only  within  the  contemplation  of  the  parties  to  the 
bond,  but  is  within  the  terms  and  limitations  of  the  bond. 
The  judgment  of  the  court  below  is  affirmed. 

DuNBAB^  C.  J.,  and  Fulleston  and  Keavis,  JJ.,  con- 
cur. 


23   700  [No.   8023.     Decided   January  4»   1901.] 

84  546  The  State  of  Washington,  on  the  Relation  of  C  F. 

§  iwj  White,  V.  BoABD  of  State  Land  Commissioners. 

23    700[ 

*^    ^^  PBOHIBITION,    WBIT    OF — ^WHEN    LIES— LEASE  OF  HABBOB  ABRAB. 

28    700 

80  407  Prohibition  ^11  not  Ue  to  restrain  the  board  of  state  land 

commissioners  from  discharging  the  administrative  duties  im- 
posed upon  them  in  the  leasing  of  the  harbor  areas  of  the  stale 
under  the  provisions  of  Laws  1897,  p.  255,  S  53. 

Original  Application  for  Prohibition. 

Oreene  &  Qrifjiths,  for  relator. 

Thomas  M.  Vance,  Ass't  Attorney  Gteneral,  and  Win- 
stock  &  Israel,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  matter  comes  on  for  final  determina- 
tion upon  the  application  of  the  relator  for  a  writ  of  pro- 
liibition  against  the  board  of  state  land  commissioners, 
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which  writ  has  heretofore  issued,  and  is  now  returnable. 
The  relator  briefly  claims  that  heretofore,  and  while  he 
was  a  taxpayer  in  the  town  of  Cosmopolis,  Chehalis  county, 
and  engaged  in  the  lumbering  and  shipping  business  along 
the  water  front  of  the  harbor  area  of  said  town,  Eugene 
Bell  and  W.  H.  Abel  made  a  written  request  of  the  respond- 
ent board  for  permission  to  lease  from  the  state  certain 
harbor  areas;  that  the  board  made  an  order  that  such 
areas  should  be  let  to  the  highest  and  best  bidder,  and 
directed  the  county  auditor  of  Chehalis  county  to  oflFer 
such  privilege  of  leasing  at  public  auction  to  the  highest 
bidder  on  the  25th  of  June,  1898 ;  that  said  auditor  some 
time  between  the  24th  and  25th  days  of  June,  1898,  posted 
on  the  wall  inside  his  office  three  paper  writings,  con- 
taining, respectively,  the  descriptions  of  the  tracts  of  har- 
bor areas  so  to  be  offered,  and  wherein  it  was  stated  that 
the  same  would  be  offered  at  public  auction  on  said  25th 
of  June  to  the  highest  bidder;  that  on  said  date,  in  the 
afternoon,  said  auditor  offered  said  privileges  at  public 
auction,  and  there  was  but  one  bidder,  and  one 
bid,  at  $10,  offered  for  each  of  the  tracts,  aver- 
aging $30,  the  same  being  made  by  and  on  be- 
half of  one  Eugene  Bell  for  one  of  said  tracts, 
and  one  Henry  Rosmond  for  the  others;  that  after  said 
bids  had  been  accepted  by  said  county  auditor,  and 
said  privileges  sold  to  said  parties,  this  relator  filed  with 
the  said  auditor  a  written  bid  of  $20  for  each  of  said 
tracts;  that  his  bid  was  forwarded  to  the  board  of  state 
land  commissioners,  with  the  returns  of  said  sale,  and  that 
he  filed  with  the  said  board  a  protest  against  the  accept- 
ance of  the  bids  made,  and  claimed  the  right  to  purchase 
the  privilege;  that  his  protest  was  objected  to  by  said  Bell 
and  Rosmond,  and  upon  hearing  before  the  board  of  land 
commissioners  the  objection  was  sustained,  and  the  right 
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to  lease  awarded  to  Bell  and  Bosmond.  Of  this  action 
of  the  hoard  he  complained  in  his  petition,  and  asked  the 
writ  prohibiting  the  hoard  from  further  acting  in  the 
matter,  alleging  that  the  notice  of  the  intention  to  so  sell 
such  privilege  was  illegal  and  insuflScient.  Upon  the 
respondent's  answer,  this  court  referred  the  questions  of 
fact  raised  thereby  to  Hon.  O.  V.  Linn,  superior  judge  of 
Thurston  county,  for  the  purpose  of  having  the  evidaice 
taken  and  the  facts  determined.  That  judge  heard  the 
testimony,  and  filed  his  findings  in  this  cause. 

This  court  directed  a  reargument  of  the  case  on  the 
demurrer  to  the  application  and  writ,  as  well  as  on  the 
findings  of  Judge  Linn.  The  application  for  the  writ 
was  originally  made  in  this  court.  By  §  1,  art.  4,  of  the 
state  constitution,  this  court  has  power  to  issue  writs  of 
prohibition.  When  our  constitution  was  adopted,  the 
courts  and  text  writers  of  this  country  generally  held  that 
the  writ  was  to  restrain  the  exercise  of  unauthorized  judi- 
cial or  quasi  judicial  power,  and  that  the  remedy  might 
be  invoked  against  any  court,  or  body  of  persons,  board, 
or  officers  assuming  to  exercise  judicial  or  quasi  judicial 
l>owers,  although  not  strictly  or  technically  a  court.  High, 
Extraordinary  Remedies  (3d  ed.),  §  764a.  Undoubtedly 
this  is  the  function  the  writ  is  to  perform  under  our  con- 
stitution. The  writ,  as  so  understood,  was  to  pr<^bit 
proceedings  of  a  judicial  nature,  but  not  to  prohibit  merely 
administrative,  executive,  or  ministerial  acts.  High,  Ex- 
traordinary Remedies,  §§  769,  782 ;  Spelling,  Extraordi- 
nary Relief,  §§  1722,  1744.  "And,  to  warrant  granting 
the  writ  to  any  organized  body  otlier  than  a  court,  it  is 
necessary  that  the  acts  sought  to  be  prohibited  are  purely 
judicial,  and  not  executive,  administrative,  or  legislative." 
Spelling,  Extraordinary  Relief,  §  1744.  If  the  court  or 
organized  body  in  the  particular  is  acting  only  in  an 
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administrative  or  executive  capacity,  although  in  other 
matters  it  may  exercise  judicial  powers,  a  writ  of  prohibi- 
tion is  not  the  proper  remedy,  however  illegal  such  admin- 
istrative or  executive  acts  may  be.  Spelling,  Extraordinary 
Relief,  §  1722 ;  State  ex  rel.  West  v.  Justices  of  Clark 
County  CouH,  41  Mo.  44.  In  some  particulars  the  act 
of  1897  confers  upon  the  board  judicial  powers.  In  the 
matter  complained  of  by  the  respondent,  the  powers  are 
purely  administrative  or  executive.  Section  53  of  the 
act  (Laws  1897,  p.  265)  provides  that: 

**The  harbor  line  commission  shall  have  the  power  to 
lease  the  right  to  build  and  maintain  wharves,  docks  and 
ether  structures  upon  or  within  any  harbor  line  area  abut- 
ting upon  tide  or  shore  lands  which  have  been  sold,  or 
vvhich  may  hereafter  be  sold  or  leased  as  provided  in  this 
act,  for  a  term  not  exceeding  thirty  years,  upon  such  cov- 
enants and  conditions  as  the  conunission  shall  prescribe. 
The  said  commission  in  any  and  all  such  leases,  shall  re- 
serve to  the  state  of  Washington  the  right  to  regulate, 
either  under  rules  of  the  commission  or  legislative  enact- 
ment, or  by  both  methods,  the  rates  of  wharfage,  dockage 
and  other  tolls  to  be  imposed  by  the  lessee  upon  commerce 
for  any  of  the  purposes  for  which  said  leased  area  may 
be  used,  and  the  right,  as  above  mentioned,  to  prevent 
extortion,  discrimination  and  exclusive  privileges.  Said 
commission  shall  require  a  bond  with  sufficient  surety,  to 
be  approved  by  the  commission,  in  such  sum  as  may  be 
prescribed  by  the  commission,  conditioned  for  the  faith- 
ful performance  by  the  lessee  of  all  the  terms  and  condi- 
tions of  the  lease  under  such  rules  and  regulations  as  the 
commission  may  prescribe.  The  said  commission  shall 
have  power  at  any  time  to  summon  sureties  upon  any 
bond  and  to  examine  into  the  sufficiency  of  the  bond,  and 
if  found  By  the  commission  to  be  insufficient,  the  com- 
mission shall  require  the  lessee  to  file  a  new  and  sufficient 
bond  within  thirty  days  after  receiving  notice  from  the 
commission,  under  penalty  of  immediate  forfeiture  of  the 
lease.    The  commission  shall  have  power  to  annul  or  can- 
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eel  any  lease  upon  a  breach  of  its  conditions  by  the  lessee. 
The  state  hereby  reserves  the  right  to  cancel  any  and  all 
leases  upon  payment  to  the  lessee  of  the  value  of  his  im- 
provements made  on  any  leased  area ;  provided,  that  this 
section  shall  not  be  held  to  apply  to  the  cancellation  of 
leases  by  the  commission  for  fraud  or  breach  of  any  cov- 
enants of  the  lease  or  failure  to  file  and  keep  a  good  and 
sufficient  bond  with  said  commission;  but  in  all  such 
cases  the  improvements,  if  any,  shall  became  the  property 
of  the  state.  Any  lessee  desiring  to  erect  any  wharf,  dock 
or  other  structure  upon  any  such  leased  area  shall  prepare 
and  file  with  the  said  commission  plans  and  specifications 
of  such  proposed  improvement  and  showing  its  proposed 
location  on  the  leased  area,  and  no  such  wharf,  dock  or 
structure  shall  be  constructed  until  such  plans,  specifica- 
tions and  location  shall  be  approved  by  said  commission. 
There  shall  not  be  any  artificial  filling  in  of  such  area  or 
any  deposit  of  rock,  earth,  ballast,  refuse,  garbage  or  other 
matter  within  such  area,  except  as  may  be  provided  by  law, 
or  upon  approval  in  writing  by  said  commission.  If  the 
person,  association  or  corporation  having  the  preference 
right  to  lease  any  of  the  harbor  line  areas  does  not  exercise 
such  right  within  such  lime  as  may  be  prescribed  by  the 
commission  and  under  its  rules  and  regulations,  then  the 
said  commission  may,  in  its  discretion,  provide  for  the 
leasing  of  such  harbor  area  to  the  highest  and  best  bidder: 
provided,  that  the  commission  may  reject  any  and  all 
bids  when  in  its  judgment  the  sum  bid  is  too  low.  The 
rent  derived  from  such  leases  shall  be  paid  into  the  state 
treasury  under  such  r^ulations  as  the  state  conmiission 
may  prescribe,  and  shall  constitute  a  fund  to  be  used  as 
the  legislature  may  direct ;  provided,  that  after  the  expira- 
tion of  one  year,  if  the  parties  who  have  leased  any  of  said 
areas  do  not  commence  to  build  wharves,  docks  or  make 
such  other  improvements  as  provided  in  this  act,  the 
commission  may  cancel  the  lease  and  re-lease  the  same 
imder  the  provisions  of  this  act." 

It  will  be  observed  that  the  conmiissioners,  in  their 
discretion,  may  reject  any  and  all  bids,  if  too  low;  that 
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full  control  relative  to  leasing  is  given  to  the  board.  In 
leasing  they  are  not  acting  without  or  in  excess  of  their 
powers,  and  if,  as  a  matter  of  fact,  the  board  should 
accept  the  bid  of  the  relator  because  it  is  a  better  bid,  or 
should  refuse  it,  in  so  doing  they  would  be  exercising 
executive  or  administrative  functions  only;  and,  no  mat- 
ter how  illegal  such  action  might  be,  the  writ  of  prohibi- 
tion would  not  restrain  it. 

"The  writ  of  prohibition  will  not  be  issued  as  of  course, 
nor  because  it  may  be  the  most  convenient  remedy.  Nor 
will  it  be  allowed  to  take  the  place  of  an  appeal,  or  per- 
form the  oflSces  of  a  vmt  of  review.  It  is  a  preventive 
remedy,  and  as  such  is  bounded  by  rigid  rules,  and  is  only 
issued  in  cases  of  extreme  necessity.  The  remedy  is  em- 
ployed only  to  restrain  the  courts  and  inferior  tribunals 
exercising  judicial  functions  from  acting  without  or  in 
excess  of  their  jurisdiction ;  and,  if  the  court  or  tribunal 
sought  to  be  restrained  has  jurisdiction  of  the  subject- 
matter  in  controversy,  a  mistaken  exercise  of  its  acknowl- 
edged powers  will  not  justify  the  issuance  of  the  writ" 
State  ex.  rel  Lewis  v.  Hogg,  22  Wash.  646  (62  Pac.  143)  ; 
State  ex  rel,  Cann  v.  Moore,  ante,  p.  115  (62  Pac.  441). 

Of  course,  in  doing  these  acts  the  board  must  exercise 
judgment,  but  this  does  not  necessarily  make  the  act  judi- 
cial. As  was  said  by  the  supreme  court  of  Indiana  in  the 
case  of  Willcins  v.  State,  113  Ind.  514  (16  ^-  E.  192), 
quoted  at  length  by  this  court  in  Bellingham  Bay  Imp.  Co. 
V.  New  Whatcom,  20  Wash.  59  (54  Pac.  774)  : 

"If  the  appellant  were  correct  in  his  assumption,  then 
every  school  examiner  who  examines  an  applicant  for 
license,  every  clerk  who  accepts  and  acts  upon  an  affidavit, 
every  auditor  who  accepts  an  abstract  of  title  when  he 
loans  school  funds,  and  every  officer  who  approves  a  report, 
would  exercise  judicial  functions.  That  they  do,  in  some 
degree,  act  judicially,  is  true,  and  so  does  every  officer, 
from  the  governor  to  constable,  who  is  invested  with  dis- 
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cretionary  powers;  for  the  governor,  when  he  issues  a 
requisition  for  a  fugitive  from  justice,  decides  many 
things,  and  the  constable,  when  he  executes  a  writ  or  a 
warrant,  exercises  a  discretion ;  but  no  one  of  these  officers 
exercises  judicial  judgment,  in  the  sense  that  a  court  or 
judge  does." 

For  the  reason  that  in  leasing  the  land  in  question  the 
board  acts  only  in  an  administrative  or  executive  capacity, 
we  think  the  writ  in  this  case  was  improperly  issued,  and 
must  be  set  aside.  For  that  reason,  we  will  not  now  pass 
upon  the  legal  capacity  of  the  relator  to  bring  this  action, 
or  the  power  of  the  board  to  lease  the  tract  in  question,  or 
the  sufficiency  of  the  notice  given. 

Let  the  order  be  that  the  writ  be  set  aside  and  this  action 
be  dismissed,  and  the  defendants  recover  their  costs. 

DuNBAB,  C.  J.,  and  Keavis,  Fullbrton  and  Anders, 
JJ.,  concur. 


[No.    3616.      Decided     January    4,    1901.] 

Gift's  Harbor  Company,  Appellant,  v.  Ed.  Drumh  ei 

'  2)1     TIM 

f24  7»  v^'^  Respondents. 

PX7BLI0     LAin>S — CONTESTS — ^FINDINGS     BT     ULND     OFFICE — CONCLF- 
SFTENBSS. 

Where  the  issuance  of  a  patent  in  favor  of  one  of  two 
parties  has  been  determined  after  a  contest  involving  questions 
of  fact  within  the  jurisdiction  of  the  land  department,  the  valid- 
ity of  the  patent  should  be  upheld  in  the  courts,  unless  there 
ip  an  affirmative  finding  by  the  land  department  of  such  facts 
as  would  enable  a  court  to  declare  as  a  matter  of  law  that  the 
department's  determination  upon  the  facts  was  erroneous. 

Appeal  from  Superior  Courts  Chehalis  County. — ^Hon. 
Charles  W.  Hodgdon^  Judge.    Reversed. 

Sidney  Moor  Heath  and  Stephens  &  Bunn,  for  appel- 
lant. 
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W.  H.  Abel,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis^  J. — ^Appellant  commenced  an  action  to  recover 
the  possession  of  certain  real  estate  in  Chehalis  county, 
deraigning  title  by  patent  from  the  United  States  to  the 
Northern  Pacific  Railroad  Company.  The  usual  allega- 
tions of  the  wrongful  possession  of  the  defendants  and  the 
rights  of  the  plaintiff  were  stated.  Defendants  answered, 
and  set  up  an  affirmative  equitable  defense,  and  claimed 
equitable  ownership  of  the  premises  in  controversy.  The 
answer  averred  that  defendants,  about  the  year  1890,  set- 
tled upon  the  premises  as  a  homestead ;  that  application  to 
enter  the  same  as  a  homestead  was  thereafter  made  by  de- 
fendant Ed.  Drumm,  and  proper  averments  are  made  of 
the  competency  of  the  claimant  to  make  a  homestead  entry, 
and  that  the  requisite  acts  of  settlement  and  residence  were 
duly  performed ;  that  such  application  was  held  for  the  con- 
bideration  of  the  claim  of  the  Northern  Pacific  railroad  to 
the  premises  as  indemnity  in  lieu  of  lands  lost  in  the  origi- 
nal grant ;  that^  pending  such  consideration,  the  patent  to 
the  railroad  company  was  inadvertently  and  by  mistake  is- 
sued from  the  general  land  office ;  that  the  indemnity  claim 
of  the  company  was  first  made  in  1885,  and  that  the  claim 
was  filed  without  specification  of  the  lands  lost  and  not  in 
accordance  with  the  requirements  and  regulations  of  the 
interior  department;  that  the  premises  in  controversy  are 
not  within  the  indemnity  limits  granted  to  the  railroad 
company,  and  that  no  hearing  was  afforded  defendants  in 
the  land  department  Evidence  was  heard,  and  the  court 
found  the  facts  upon  such  evidence  adduced  at  the  trial, 
and  judgment  was  entered  declaring  defendants  the  equita- 
ble owners  and  that  plaintiff  held  the  patent  in  trust  for 
defendants. 
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The  claim  for  indemnity  lands  was  made  under  the 
joint  resolution  of  congress  of  May  31,  1870  (16  St  at 
Large,  378),  which  provides  as  follows: 

"*  *  *  and  in  the  event  of  there  not  being  in  any 
fetate  or  territory  in  which  said  main  line  or  branch  may  be 
located,  at  the  time  of  the  final  location  thereof,  the  amount 
of  lands  per  mile  granted  by  congress  to  said  company, 
within  the  limits  prescribed  by  its  charter,  then  said  cocor 
pany  shall  be  entitled,  under  the  directions  of  the  Secre- 
tary of  the  Interior,  to  receive  so  many  sections  of  land 
belonging  to  the  United  States,  and  designated  by  odd  num- 
bers, in  such  state  or  territory,  within  ten  miles  on  each  aide 
of  said  road,  beyond  the  limits  prescribed  in  said  charter, 
as  will  make  up  such  deficiency,  on  said  main  line  or 
branch,  except  mineral  and  other  lands  as  excepted  in  the 
charter  of  said  company  of  eighteen  hundred  and  sixty- 
four,  to  the  amount  of  the  lands  that  have  been  granted^ 
sold,  reserved,  occupied  by  homestead  settlers,  pre-empted, 
or  otherwise  disposed  of  subsequent  to  the  passage  of  the  act 
of  July  two,  eighteen  hundred  and  sixty-four." 

Counsel  for  appellant  maintain  that  the  answer  does  not 
show  what  the  actual  findings  of  the  land  department  were ; 
that,  in  the  absence  of  such  showing,  the  presumption  is  in 
favor  of  the  patent.  This  contention  may  be  conceded,  if 
the  allegation  in  the  answer,  that  a  suflScient  opportunity 
for  hearing  in  the  land  department  was  not  afforded  de- 
fendants, does  not  take  it  out  of  the  rule  stated  in  Moore  r. 
Cormode,  20  Wash.  305  (55  Pac.  217).  But  it  does  not 
seem  that  the  objection  to  the  insuflSciency  of  the  answer 
was  suflSciently  pressed  before  the  court.  Reply  was  made 
by  appellant  and  evidence  adduced,  including  the  record 
of  the  proceedings  in  the  contest  before  the  land  depart- 
ment. 

It  appears,  however,  from  the  transcript  of  the  pro- 
ceedings in  the  land  department,  that  the  controversy  be- 
tween the  railroad  company  and  defendants  was  heard  and 
determined  by  the  secretary  of  the  interior.    Defendants 
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together  with  a  number  of  other  claimants  similarly  situ- 
ated, offered  to  file  upon  lands  within  the  indemnity  claim 
of  the  railroad  company.  Several  of  these  cases  were 
heard  and  determined  together,  and,  while  it  is  true  the 
patent  issued  in  1895,  before  the  formal  entry  of  a  de- 
termination in  the  controversy  between  defendants  and 
the  railroad  company,  yet  defendants  were  afterwards 
heard  fully  and  all  the  facts  were  found.  It  is  apparent, 
upon  well  recognized  authority,  that  the  facts  thus  found 
in  the  land  department  are  conclusive.  Wiseman  v.  East- 
man,  21  Wash.  163  (57  Pac.  398). 

The  honorable  commissioner  of  the  general  land  office, 
in  March,  1896,  detennined  the  controversy  between  de- 
fendants and  the  railroad  company,  and  found  that  the 
premises  in  controversy  were  within  the  indemnity  limits 
of  the  grant  to  the  railroad  company  and  were  selected  by 
the  company  in  May,  1885,  according  to  a  list  rearranged 
on  amendatory  lists  filed  in  September,  1887,  and  June, 
1893;  that  the  filing  of  the  rearranged  list  was  not  an 
abandonment  of  the  original  selection,  that  the  railroad 
company's  right  attached  and  was  valid  from  the  date  of 
the  original  selection  in  1885 ;  that  the  filing  of  the  indem- 
nity selection  of  record  prevented  the  attachment  of  any 
adverse  rights  thereafter;  and  that  such  original  filing 
was  several  years  before  any  rights  of  defendants  attached 
to  the  premises  in  controversy.  It  will  thus  be  seen  that 
the  averment  in  the  answer  of  defendants,  that  the  indem- 
nity selection  was  not  made  under  the  requirements  of  the 
land  department,  is  not  sustained.  The  question  of  aban- 
donment of  the  selection  is  one  of  fact  and  within  the 
jurisdiction  of  the  land  department.  The  situation  of  the 
premises  in  controversy  within  the  indemnity  limits  is 
also  a  question  of  fact,  determined  in  the  land  department 
against  the  averment  of  the  answer.    Scott  v.  Kansas  Pa- 
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dfic  Ry.  Co.,  5  Land  Dec.  46S;  O'Brien  v.  Northern 
Pacific  R,  R.  Co.,  22  Land  Dec.  135 ;  Sage  v.  Stvenson, 
64  Minn.  517  (67  N.  W.  644). 

It  would  seem  that  under  the  rule  stated  in  Moore  r. 
Cormode,  supra,  tlie  defendants  must  show  the  affirmative 
finding  in  the  land  department  of  such  fact  of  the  inva- 
lidity of  the  indemnity  selection  of  1885  as  would  enable 
the  court  as  a  matter  of  law  to  declare,  contrary  to  the 
conclusion  of  the  secretary  of  the  interior,  that  such  selec- 
tion was  void.  Such  facts  have  not  been  shown  bv  defend- 
ants.  It  seems,  under  the  indemnity  grant,  that  the  essen- 
tial fact  upon  which  the  right  to  select  lieu  land  is  based 
is  actual  loss  at  the  time  of  the  selection.  The  method 
of  selection  is  under  the  direction  of  the  secretarv  of  the 
interior.  The  presumptions,  therefore,  are  all  in  favor  of 
the  decision  of  the  interior  department  and  of  the  correct- 
ness of  the  patent  issued. 

The  cause  must  be  reversed,  with  direction  to  enter  judg- 
ment for  the  appellant  (plaintiff). 

Dunbar,  C.  J.,  and  Anders  and  Fullerton,  JJ., 
concur. 


[No.    8454.      Decided    January    7,    1001.] 

F.  C.  DoREMUS,  Respondent,  v.  Samuel  Root,  Defendant, 
Oregon  Kailroad  and  ^Navigation  Company.  Appel- 
lant. 

^"^JOJ  MASTER   AND    SERVANT — JOINT   ACTION  AGAINST  FOB  NEO.I.IGKNCE — 

4LJ33|  verdict    fob   servant — PLIABILITY  OF  MASTER. 

4q      Til)' 

M,  6ga|  In  an  action  against  a  master  and  servant  jointly  to  recover 

damages,  where  the  negligence  of  the  servant  is  the  gist  of  the 
cause  of  action,  and  the  master  could  be  rendered  liable  only 
on'  the  theory  of  respondeat  superior,  judgment  against  the 
master  is  erroneous  when  the  verdict  and  judgment  in  the  action 
exonerate  the  servant  as  being  free  from  negligence. 
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8AHE — ^APPEAL. 

Where  one  judgment  is  entered  against  the  master  and  an- 
other in  favor  of  the  servant,  in  an  action  against  them  jointly 
to  recover  damages  on  account  of  the  negligent  act  of  the  ser- 
vant within  the  scope  of  his  employment,  and  the  judgment  in 
favor  of  the  servant  is  allowed  to  remain  unappealed  from  and 
unreversed,  the  supreme  court  on  appeal  from  the  judgment 
against  the  master  is  warranted,  upon  its  reversal,  in  directing 
judgment  to  be  entered  in  favor  of  the  master,  since  the  judg- 
ment in  favor  of  the  servant  stands  as  a  conclusive  bar  against 
recovery  from  the  master. 

SAME. 

In  an  action  against  a  master  and  servant,  for  the  wrong  of 
the  servant,  in  which  the  verdict  finds  the  master  guilty  of  negli- 
gence and  makes  no  reference  to  the  servant,  the  ruling  of  the 
court  in  construing  the  verdict  as  a  finding  in  favor  of  the  servant 
is  action  adverse  to  the  plaintiff  rather  than  to  the  master,  and 
the  latter  may  avail  itself  of  the  judgment  in  favor  of  the  ser- 
vant based  upon  such  verdict,  even  if  it  did  not  except  to  the 
verdict  nor  the  court's  eonstruction  thereof. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
William  McDonald,  Judge.    Reversed. 

Cotton,  Teal  &  Minor,  for  appellant. 
M,  0.  Reed,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTONj  J. — This  is  an  action  brought  by  the  re- 
spondent against  the  appellant,  the  Oregon  Railroad  & 
2Tavigation  Company,  and  the  defendant,  Samuel  Root, 
to  recover  damages  for*  a  personal  injury  alleged  to  have 
been  caused  by  the  negligence  of  Root  while  acting  as  con- 
ductor on  one  of  the  appellant's  freight  trains.  The  re- 
spondent and  the  defendant  Root  were  employees  of  the  ap- 
pellant, the  one  in  the  capacity  of  fireman  and  the  other  ns 
conductor.  On  November  13,  1898,  a  freight  train  known 
as  "Extra  149,'*  drawn  by  the  engine  on  which  respondent 
was  acting  as  fireman,  left  Starbuck,  in  Columbia  county, 
EJid  proceeded  in  the  direction  of  Winona,  in  Whitman 
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county,  both  places  being  in  this  state.  At  about  the  same 
time  a  freight  train  known  as  **Extra  151,"  on  which  Koot 
was  conductor,  left  Winona  and  proceeded  in  the  direction 
of  Starbuck.  The  conductor  and  engineer  on  each  txaiii 
were  notified  before  leaving  their  respective  stations  of 
the  approach  of  the  other  train,  and  were  instructed  to 
meet  and  pass  at  a  station  known  as  "Canyon  Siding," 
where  there  was  a  side  track,  by  means  of  which  trains 
running  in  opposite  directions  could  pass  each  other  with 
safety.  The  rules  of  the  company,  as  shown  by  the  evi- 
dence, required  the  train  first  reaching  a  station  where- 
opposing  trains  were  ordered  to  meet  to  enter  the  side 
track  and  there  wait  until  the  opposing  train  passed.  For 
.some  reason  conductor  Root  did  not  obev  his  orders,  but 
permitted  his  train  to  run  past  Canyon  Siding  and  collide 
a  short  distance  from  that  place  with  extra  149.  The  col- 
lision caused  the  injury  to  the  respondent  for  which  this 
action  was  brought  In  liis  complaint  the  respondent  al- 
leges that  Root,  by  virtue  of  his  employment,  had  the 
charge  and  control  of  all  trains  on  which  he  was  employed 
as  conductor,  and  of  all  persons  employed  on  it,  and  was 
responsible  for  its  movements  while  on  the  road;  that  as 
such  conductor  he  had  charge  of  the  train  hereinbefore^ 
mentioned  known  as  extra  151,  and  negligently,  carelessly, 
and  recklessly  permitted  said  train  to  run  past  Canyon 
Siding,  well  knowing  that  the  same  was  liable  to  collide 
with  the  train  on  which  the  respondent  was  acting  as  fire- 
man ;  that  "by  reason  of  the  carelessness,  negligence,  and 
recklessness  of  the  said  Samuel  Root,  and  through  no  fault 
of  this  plaintiff  whatsoever,"  tne  injuries  suffered  by  saitl 
plaintiff  were  received.  Wliile  there  is  a  general  allegation 
in  the  complaint  that  the  appellant  itself  was  negligent, 
the  complaint  as  a  whole  negatives  the  idea  that  there  was 
any  negligence  on  the  part  of  the  appellant  or  any  of  its 
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officers  or  employees  other  than  the  n^ligence  of  the  de- 
fendant Koot.  Issue  was  taken  upon  the  allegations  of  the 
complaint  by  both  the  appellant  and  the  defendant  Root, 
each  answering  separately,  denying  the  allegations  of  neg- 
ligence. A  trial  of  the  cause  was  had  on  the  issues  as  thus 
framed,  and  the  following  verdict  was  returned  by  the 
jury:  "We,  the  jury,  sworn  and  empaneled  to  try  the 
above-entitled  caut$e,  find  for  the  plaintiff  and  against 
the  defendant,  the>  Oregon  Railroad  &  Navigation  Compa- 
ny, and  assess  hiu  damages  at  the  sum  of  $15,100,  and 
the  costs  of  this  action."  After  the  verdict  was  read,  but 
before  the  jury  was  discharged,  the  attorney  for  defendant 
Root  inquired  of  the  court  what  construction  the  court 
would  place  upon  the  verdict  with  respect  to  the  defendant 
Root,  "and  thereupon,"  to  quote  from  the  record,  "the  court 
ruled  that  said  verdict  was  and  should  be  considered  as  a 
verdict  in  favor  of  defendant  Root."  The  verdict  was  then 
recorded  and  the  jury  discharged.  Afterwards,  and  ou 
June  19,  1899,  a  judgment  was  entered  in  favor  of  Root 
and  against  the  plaintiff  for  the  amount  of  Root's  costs. 
Within  the  statutorv  time  after  the  return  of  the  verdict 
the  appellant  moved  for  a  new  trial  and  in  arrest  of  judg- 
ment, which  motion  being  overruled,  it  moved  for  judg 
ment  in  its  favor  on  the  whole  record,  which  was  also 
overruled,  and,  on  July  23,  1900,  judgment  was  ,entercd 
against  it  for  the  amount  of  the  verdict.  This  appeal  is 
from  the  last  mentioned  judgment. 

The  general  rule  undoubtedly  is  that  where  one  has  re- 
ceived an  actionable  injury  at  the  hands  of  two  or  more 
persons  acting  in  concert,  or  acting  independently  of  each 
other,  if  their  acts  unite  in  causing  a  single  injury,  all  of 
the  wrong  doers,  however  numerous,  are  severally  liable 
to  him  for  the  full  amount  of  damages  occasioned  by  sucli 
injury,  and  he  may  enforce     the     liability  in  an  action 
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against  them  all  jointly,  or  any  one  of  them  severally,  or 
against  any  number  of  them  less  tJian  the  whole.  While 
the  Avrong  committed  is  the  joint  wrong  of  the  several  par- 
ties participating  therein,  it  is  also,  in  contemplation  of 
law,  the  several  wrong  of  each  of  the  participants.  Cooloy, 
Torts  (2d  ed.),  p.  153.  On  this  principle,  at  common 
law  a  jury  in  actions  ex  delicto  against  several  persons, 
contrary  to  tho  rule  in  actions  ex  contractu,  were  permitted 
to  find  against  one  or  more  of  the  defendants  and  in  favor 
of  the  others.  TBe  rule  with  regard  to  actions  ex  delicto 
remains  the  same  under  the  Code;  and  the  practice  now 
permits  the  jury  in  an  action  for  tort  against  several  de- 
fendants to  return  a  verdict  against  so  many  of  them  iis 
the  proofs  show  are  guilty  of  the  wrong  charged  and  in 
favor  of  the  others.  As  it  is  the  peculiar  province  of  the 
jury  to  determine  the  guilt  or  innocence  of  the  several  de- 
fendants, a  verdict  finding  in  favor  of  some  and  against 
others,  even  though  there  may  be  no  very  apparent  reason 
for  the  distinction  made,  is  not  for  that  reason  alone  so 
far  arbitrary  or  inconsistent  as  to  require  a  reversal  of  the 
judgment  entered  thereon  against  those  who  have  been 
found  guilty.  Gtdf,  C.  &  S.  F.  By.  Co.  v.  James,  73  Tex 
12  (10  S.  W.  744,  16  Am.  St.  Rep.  743).  It  seems  to  be 
equally  well  settled,  also,  that  silence  of  the  verdict  as  lo 
one  of  the  defendants  will  not  vitiate  it  as  against  the  oth- 
ers. Such  a  verdict  is  treated  as  a  finding  in  favor  of  the  de- 
fendant not  named  on  all  of  the  issues,  on  which  he  is 
entitled  to  a  judgment  that  plaintiff  take  nothing  by  his 
action.  Howard  v.  Johnson,  91  Ga.  319  (18  S.  E.  133); 
Kinkier  v.  Junica,  84  Tex.  120  (19  S.  W.  359) ;  Ovlf,  C. 
&  8.  F.  Ry.  Co.  V.  James,  73  Tex.  12  (10  S.  W.  744): 
Jones  V.  Orimmet,  4  W.  Va.  104 ;  Westfield  Oas  A  Milling 
Co.  V.  AbemaJthy,  8  Ind.  App.  73  (35  N.  E.  399). 

These  general  rules  are  relied  on  by  the  respondent  to 
sustain  the  judgments  entered  in  the  court  below.    It  must 
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be  borne  in  mind,  however,  that  there  are  wide  distinctions 
between  the  ordinary  action  for  injuries,  where  all  of  the 
defendants  participated  in  the  wrongful  act  which  caused 
the  injury,  and  actions  like  the  one  before  us,  where  one 
is  liable  because  he  committed  the  act  and  the  other  by 
operation  of  law,  both  with  respect  to  the  relations  of  the 
defendants  to  each  other  and  to  the  injured  person.  Joint 
tort  feasors  are  liable  to  the  injured  person  (other  than 
that  he  may  have  but  one  satisfaction),  as  if  the  act  caus- 
ing the  injury  was  the  separate  act  of  each  of  them,  and 
they  have,  except  in  certain  special  cases,  no  right  of  con- 
tribution among  themselves.  But  the  defendants  in  this 
character  of  action  are  in  no  sense  joint  tort  feasors,  nor 
does  their  liability  to  the  plaintiff  rest  on  the  same  or  like 
grounds.  The  act  of  an  employee,  even  in  legal  intend- 
ment, is  not  the  act  of  his  employer,  unless  the  employer 
either  previously  directs  the  act  to  be  done  or  subsequent- 
ly ratifies  it.  For  injuries  caused  by  the  negligent  act  of 
an  employee  not  directed  or  ratified  by  the  employer,  the. 
employee  is  liable  because  he  committed  the  act  which 
caused  the  injury,  while  the  employer  is  liable,  not  as 
if  the  act  was  done  by  himself,  but  because  of  the  doc- 
trine of  respondeat  superior — the  rule  of  law  which  holds 
the  master  responsible  for  the  negligent  act  of  his  servant, 
committed  while  the  servant  is  acting  within  the  general 
scope  of  his  employment  and  engaged  in  his  master's  busi- 
ness. The  primary  liability  to  answer  for  such  an  act, 
therefore,  rests  upon  tlie  employee,  and  when  the  employer 
is  compelled  to  answer  in  damages  therefor  he  can  recover 
over  against  the  employee.     Oceanic  Steamer  Nav.  Co,  »?. 

Compania  Transatlantica  Espanola,  134  N.  Y.  461  (31 
K  E.  987,  30  Am.  St.  Rep.  C85)  ;  note  to  Yillnge  of  Car- 
terville  v.  CooJc,  16  Am.  St.  Eep.  248 ;  1  Shearman  &  Red- 
field,  Negligence  (5th  cd.,  §  242)  ;  2  Van  Fleet,  Former 
Adjudication,  p.  1162. 
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So,  where  the  employer  is  sued  separately  for  the  wrong, 

he  can  bind  the  employee  in  any  judgment  that  may  be 

obtained  against  him,  by  notifying  the  employee  to  come  in 

and  defend  the  action.     This  rule  is  well  stated  in  Litile- 

ion  V,  Richardson rZ^  N.  H.  179  (66  Am.  Dec.  759)  in  the 

following  language : 

"But  when  a  person  is  responsible  over  to  another, 
either  by  operation  of  law  or  by  express  contract,  and 
he  is  duly  notified  of  the  pendency  of  the  suit  and  re- 
quested to  take  upon  him  the  defence  of  it,  he  is  no 
longer  regarded  as  a  stranger,  because  he  has  the  right 
to  appear  and  defend  the  action,  and  has  the  same 
means  and  advantages  of  controverting  the  claim,  as  if  be 
was  the  real  and  nominal  party  upon  the  record.  In  every 
such  case,  if  due  notice  is  given  to  such  person,  the  judg- 
ment, if  obtained  without  fraud  or  collusion,  will  be  con- 
clusive against  him,  whether  he  has  appeared  or  not." 

See,  also.  Strong  v.  Phoenix  Ins,  Co.,  62  Mo.  289  (21 
Am.  Rep.  417) ;  Boston  v.  Worthiiigton,  10  Gray,  496. 

So,  also,  in  such  an  action,  whether  brought  against  the 
employer  severally,  or  jointly  with  the  employee,  the 
gravamen  of  the  charge  is,  and  must  be,  the  negUgence  of 
the  employee,  and  no  recovery  can  be  had,  unless  it  be 
proven,  and  found  by  the  jury,  that  the  employee  was  negli- 
gent. Stated  in  another  way :  if  the  employee  who  causes 
the  injury  is  free  from  liability  therefor,  his  employer 
must  also  be  free  from  liability.  This  was  held  in  New 
Orleans  &  iV.  E.  R.  R,  Co,  v,  Jopes,  142  U.  S.  18  (12 
Sup.  Ct.  109).  In  that  case  the  plaintiff  below  was  a 
passenger  on  the  train  of  the  defendant,  and  while  such 
passenger  was  shot  by  the  conductor  of  the  train  and  seri- 
ously injured.  The  trial  court  ruled  that  the  plaintiff  was 
entitled  to  recover  compensatory  damages  from  the  com- 
pany, even  though  it  was  made  to  appear  that  the  con- 
ductor had  reasonable  cause  to  believe  that  an  assault  with 
a  knife  was  about  to  be  made  on  him  by  the  plaintiff,  and 
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that  it  was  necessary  to  shoot  the  plaintiff  in  order  to  pro- 
tect himself  from  great  bodily  harm ;  holding  that  such  be- 
lief on  the  part  of  the  conductor  would  not  relieve  the  com- 
pany, if  the  facts  were  that  the  plaintiff  had  no  design  xo 
injure  the  conductor,  and  was  not  intentionally  acting  so 
as  to  indicate  such  design.  This  was  held  error  by  the  su- 
preme court.    In  the  course  of  the  opinion  it   was  said : 

"It  would  seem  on  general  principles  that  if  the  party 
who  actually  causes  the  injury  is  free  from  all  civil  and 
criminal  liability  therefor,  his  employer  must  also  be  en- 
titled to  a  like  immunity.  *  *  *  *  If  the  immediate 
actor  is  free  from  responsibility  because  his  act  was  law- 
ful, can  his  employer,  one  taking  no  direct  part  in  the 
transaction,  be  held  responsible?  Suppose  we  eliminate 
the  employee,  and  assume  a  case  in  which  the  carrier  has 
no  servants,  and  himself  does  the  work  of  carriage ;  should 
he  assault  and  wound  a  passenger  in  the  manner  suggested 
by  tlie  instruction,  it  is  undeniable  that  if  sued  as  an  indi- 
vidual he  would  be  held  free  from  responsibility,  and  the 
act  adjudged  lawful.  Can  it  be  that  if  sued  as  a  carrier 
for  the  same  act  a  different  rule  obtains,  and  he  be  held 
liable  ?  Has  he  broken  his  contract  of  carria<re  bv  an  act 
which  is  lawful  in  itself,  and  which  as  an  individual  he 
was  justified  in  doing  ?  The  question  carrijss  its  own  an- 
swer ;  and  it  may  be  generally  affirmed  that  if  an  act  of  an 
employee  be  lawful,  and  one  which  he  is  justified  in  doing, 
and  which  casts  no  personal  responsibility  upon  him,  no  re- 
sponsibility attaches  to  the  employer  therefor.'* 

See,  also,  Wharton,  Negligence,  §  157. 

So,  too,  from  the  principle  that  there  can  be  no  liability 
on  the  part  of  an  employer  for  the  act  of  his  employee  in 
which  he  took  no  part,  if  the  employer  is  free  from  liability, 
it  follows  that  a  judgment  in  favor  of  the  employee  in  an 
action  brought  against  him  for  an  injury  caused  by  such 
an  act  is  a  bar  to  a  recovery  against  the  employer  in  an 
action  brought  against  him  for  the  same  cause  of  action. 
And  it  has  been  held  that  an  employer  can  avail  himself  of 
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a  judgment  in  favor  of  his  employee,  when  subsequently 
sued,  without  calling  on  the  party  primarily  liable  to  come 
in  and  plead  the  judgment  for  him.  In  the  case  of  Emma 
Silver  Mining  Co,  (Limited)  v.  Emma  Silver  Mining  Co. 
of  New  York,  7  Fed.  401,  the  rule  was  announced  as  fol- 
lows: 

"The  weight  of  authority,  however,  is  that  where  an 
agent  in  a  transaction  is  sued  after  the  termination  of  his 
agency,  and  upon  a  trial  of  the  merits  the  issue  is  deter- 
mined against  the  plaintiff,  the  principal,  though  not  s 
party  to  the  suit,  can  avail  himself  of  the  judgment  as  i 
bar,  when  he  is  sued  by  the  same  plaintiff  on  the  same  cause 
of  action.  While  the  principal,  if  he  had  no  notice  of  the 
former  suit,  and  no  opportunity  to  defend  it,  may  not  be 
concluded  by  a  judgment  against  his  former  agent,  or  made 
responsible  for  the  agent's  bad  pleading  or  blunders  in 
the  trial  of  the  cause,  because  so  to  conclude  him  would  be 
to  deprive  him  of  his  property  without  due  process  of  law, 
yet,  as  regards  the  plaintiff  who  has  before  sued  the  agent 
and  been  defeated,  there  is  no  reason  why  he  should  not  be 
concluded  upon  that  principle  of  public  policy  which  gives 
every  man  one  opportunity  to  prove  his  case,  and  limits 
every  man  to  one  such  opportunity.  He  has  had  his 
day  in  court,  and  it  is  immaterial  whether  he  has  chosen  to 
test  his  right  as  against  the  principle  or  the  agent  in  the 
transaction,  provided  the  issue  to  be  tried  was  identical  as 
against  both.'' 

In  Hill  V,  Bain,  15  R.  I.  76  (23  Atl.  44,  2  Am.  St  Rep. 
873),  the  action  was  for  personal  injuries  received  by 
plaintiff  while  driving  on  a  highway,  caused  by  coming  into 
collision  with  an  obstruction  left  in  the  highway  by  two 
persons  named  Budlong.  The  defendant  pleaded  in  bar  of 
the  action  a  judgment  in  favor  of  the  Budlongs,  rendered 
on  the  verdict  of  a  jury  in  an  action  brought  by  the  plain- 
tiff against  them  for  the  injury  complained  of,  alleging  that 
the  Budlongs  were  the  authors  of  the  obstruction  or  defect. 
On  demurrer  this  was  held  a  good  plea  by  way  of  estoppel. 


DOREMUS  V.  ROOT.  7J9 


Jan.  1901.J  Opinion  of  the  Conrt — Fullbrton.  J. 

The  court,  after  citing  and  reviewing  a  number  of  cases, 
said: 

"We  think,  on  the  authority  of  these  cases,  it  is  compe- 
tent for  tlie  defendant  town  to  set  up,  by  way  of  estoppel  in 
the  case  at  bar,  the  judgment  recovered  by  the  Budlongs. 
Certainly,  if  the  town  had  notified  the  Budlongs  of  the  pen- 
dency of  this  action,  and  the  Budlongs  had,  in  consequence 
of  the  notice,  assumed  the  defence,  it  would  be  competent 
for  them,  on  the  authority  of  these  cases,  to  plead  the  for- 
mer judgment  in  bar;  for  they  would  then  be  the  real  de- 
fendants, though  defending  in  the  name  of  the  town,  and 
ought  not  to  be  required  to  try  over  a  question  which  they 
have  already  tried,  with  the  result  of  a  final  judgment 
against  the  plaintiff  in  their  favor.  But  the  Budlongs,  if 
they  assumed  the  defence,  would  have  to  make  it  in  the 
name  of  the  town,  and  we  see  no  good  reason  why  the  town 
should  not  be  permitted  to  make,  without  calling  upon 
them,  any  defence  which  they  could  make,  if  called  upon, 
in  the  name  of  the  town/' 

la  Feather ston  v.  N.  &  C.  Turfipike,  71  Hun,  109,  the 
facts  were  similar  to  the  case  last  cited.    There  it  was  said : 

"The  statement  in  the  answer  shows  that  Shafer  was  the 
wrongdoer,  and  that  his  act  was  the  cause  of  the  injury 
sustained  by  the  plaintiff.  So  it  seems  to  follow  that  if 
Shafer  was  not  liable  for  creating  and  maintaining  the  ob- 
struction, the  defdhdant  cannot  be  liable  for  the  failure  ^o 
remove  them.  If  Shafer  was  not  liable  because  tlie  plain- 
tiff's own  negligence  produced  the  injuries  of  which  she 
complains,  the  defendant  is  not  liable  for  the  same  reason. 
Shafer  and  the  defendant  were  not  joint  wrongdoers,  and 
the  rule  that  one  wrongdoer  cannot  recover  against,  or 
compel  contribution  by  another,  does  not  apply.  The  rela- 
tion between  Shafer  and  the  defendant  was  analogous  lo 
that  of  principal  and  agent,  or  principal  and  surety,  or 
master  and  servant,  and  the  rule  in  such  cases  is  that  a 
judgment  in  favor  of  the  principal  or  the  surety  upon  ^ 
ground  equally  applicable  to  both,  should  be  accepted  »ts 
conclusive  against  the  plaintiff's  right  of  action.    (Herman 
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on  Estoppels,  169 ;  Castle  v.  Noyes,  14  N.  Y.  329.)  *  * 
*  *  *  Under  this  rule  of  law,  the  turnpike  company 
would  be  entitled  to  recover  from  Shaf er  anv  amount  the 
plaintiff  might  recover  against  it  Such  right  would  rest 
upon  the  principles  of  subrogation.  The  turnpike  com- 
pany would  be  entitled  to  be  subrogated  to  plaintiff's  right 
of  action  against  Shafer,  but  the  judgment  on  the  merits 
in  Shaf er's  favor  in  the  plaintiff's  suit  against  him,  relieves 
him  of  all  liability  to  the  plaintiff,  or  any  person  claiuiing 
under  her,  for  the  same  cause  of  action.  The  plaintiff, 
therefore,  by  being  barred  by  the  judgment  in  Shafer*? 
favor,  is  equally  barred  from  any  action  against  the  com- 
pany under  the  rule  that  whatever  discharges  the  principal 
discharges  the  surety.  As  she  had  no  cause  of  action  against 
Shafer,  she  can  have  no  cause  of  action  against  the  defend- 
,ant,  and,  therefore,  the  portion  of  the  answer  to  which  the 
demurrer  relates  does  set  up,  in  our  judgment,  a  valid  de- 
fense to  the  action,  and  the  order  appealed  from  should  be 
reversed." 

In  King  v.  Chase,  16  N".  H.  9  (41  Am.  Dec.  675),  it  was 
held  that  a  judgment  in  favor  of  a  deputy  sheriff  is  conclu- 
sive evidence  for  the  sheriff  in  a  subsequent  action,  where 
both  actions  are  for  the  seizure  of  the  same  goods.  In 
Emeiy  V.  Fowler,  39  Me.  326  (63  Am.  Dec.  627),  it  was 
held  that  a  judgment  in  favor  of  a  master  in  an  action 
against  him  for  the  act  of  his  servant,  rendered  in  a  trial  of 
tlie  action  on  the  merits,  is  a  bar  to  an  action  against  the 
servant  for  the  same  act.    In  that  case  the  court  said : 

"To  permit  a  person  to  commence  an  action  against  the 
principal  and  to  prove  the  acts  alleged  to  be  trespasses,  to 
have  been  committed  by  his  servant  acting  by  his  order,  and 
to  fail  upon  the  merits  to  recover,  and  subsequently  Uy 
commence  an  action  against  that  servant  and  to  prove  and 
rely  upon  the  same  acts  as  a  trespass,  is  to  allow  him  to  have 
two  trials  for  the  same  cause  of  action,  to  be  proved  by  the 
same  testimony.  In  such  cases  the  technical  rule,  that  a 
judgment  can  only  be  admitted  between  the  parties  to  the 
record  or  their  privies,  expands  so  far  as  to  admit  it,  when 
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the  same  question  has  been  decided  and  judgment  rendered 
between  parties  responsible  for  the  acts  of  others.  A  famil- 
iar example  is  presented  in  suits  against  a  sheriff  or  his 
deputy,  which  being  determined  upon  the  merits  against  or 
in  favor  of  one,  will  be  conclusive  upon  the  other." 

See,  also,  Atkinson  v.  White,  60  Me.  396;  Spencer  v. 
Dearth,  43  Vt.  98 ;  Olaze  v.  Citizens^  National  Bank,  116 
Ind.  492  (18  'N.  E.  450)  ;  WUliama  v.  McOrade,  13  Minn. 
46 ;  Inhabitants  of  Lower  Alloways  Creek  v.  Moore,  15  N. 
J.  Law,  146 ;  Chicago  &  Rock  Island  B.  B.  Co.  v.  Hutch- 
ins,  34  111.  108,  111;  2  Van  Fleet,  Former  Adjudication, 
§  572. 

From  these  considerations  it  is  clear  that  the  trial  court 
erred  in  entering  judgment  against  the  appellant  after  it 
had  entered  judgment  in  favor  of  the  defendant  Root.  It 
becomes  important,  therefore,  to  inquire  what  disposition 
shall  be  made  of  the  case  by  this  court  Were  the  judgment 
against  Root  void,  or  were  it  before  us  for  review  on  this 
appeal,  or  on  a  separate  appeal  by  the  present  respondent, 
we  would  have  no  hesitancy  in  reversing  both  judgments 
and  remanding  the  cause  for  a  retrial  on  the  whole  of  the 
issues.  But  the  judgment  in  favor  of  Root  is  not  void. 
True,  the  verdict  of  the  jury  was  silent  as  to  him,  and  it 
may  be  that  the  rule  that  silence  of  the  verdict  as  to  one  of 
the  defendants  is  a  finding  in  favor  of  that  defendant,  is 
not  strictly  applicable  to  this  class  of  cases ;  yet  the  action  of 
the  trial  court  in  cojistruing  the  verdict  as  one  in  his  favor, 
and  entering  judgment  thereon,  was  at  most  error  merely, 
rendering  the  judgment  voidable,  and  subject  to  be  vacated 
or  reversed  if  seasonably  attacked  by  some  one  or  more  of 
the  methods  pointed  out.  by  the  Code  for  vacating  or  revers- 
ing erroneous  judgments.  Inasmuch,  however,  as  it  was  not 
so  attacked,  so  far  from  being  void,  it  stands  as  a  conclusive 
bar  to  a  recovery  against  Root,  not  only  in  the  present  ac- 
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tion,  but  also  in  any  action  brought  against  him  for  the 
same  cause  of  action.  As  against  a  collateral  attack  it  is  as 
conclusive  as  a  judgment  would  be  entered  upon  a  verdict 
finding  directly  or  in  terms  in  his  favor.  Nor  is  the  judg- 
ment before  us  for  review.  This  is  true  no  matter  what  view 
we  may  take  of  the  judgments  entered  by  the  trial  court ; 
that  is,  whether  we  consider  them  as  separate  judgments, 
or,  taken  together,  as  constituting  but  one  judgment.  Under 
the  statutes  of  this  state  a  party  aggrieved  may  appeal  from 
a  part  only  of  a  judgment  entered  against  him  in  an  action 
not  triable  de  novo  in  this  court  (Ballinger^s  Code,§§  6500, 
6603,  6621)  ;  hence,  if  the  judgments  are  in  law  but  one 
judgment  this  appeal  brings  before  us  only  that  part  of  it 
which  affects  the  appellant.  We  can,  therefore,  neither  re- 
verse nor  ignore  the  judgment  in  favor  of  Root,  and  are 
powerless  to  order  a  retrial  of  the  issues  as  between  him  and 
the  respondent 

This  being  so,  there  can  be  no  retrial  of  the  issues  be- 
tween the  respondent  and  the  appellant.  We  are  aware 
that  the  principle  of  the  cases  above  cited,  in  so  far  as  thev 
permitticd  the  party  secondarily  liable  to  plead  directly  in 
estoppel  a  judgment  in  favor  of  his  principal  on  the  same 
cause  of  action,  have  been  criticised  as  controverting  the 
rule  that  estoppels,  to  be  binding,  must  be  mutual.  See, 
particularly,  Mr.  Freeman's  note  to  HUl  v.  Bain,  2  Am.  St. 
Rep.  873,  876.  But,  if  we  were  to  accept  this  criticism  as 
just,  it  can  have  no  application  to  a  case«presenting  the  con- 
ditions shown  by  the  record  before  us.  Here  the  judgment 
constituting  the  bar  to  a  recovery  was  entered  in  the  action 
then  being  tried  by  the  court.  Certainly  there  is  no  rule 
of  law  which  requires  that  such  a  judgment  should  either 
be  pleaded  or  proved  in  order  to  make  it  available  to  all  of 
the  defendants  against  whom  or  in  favor  of  whom  it  oper- 
ates.   The  contrary  view  would  imply  that  the  court  couW 
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not  judicially  notice  its  orders  and  judgments  entered  in 
the  very  cause  before  it. 

We  have  not  overlooked  the  contention  made  by  the  re- 
spondent to  the  effect  that  the  appellant  cannot  avail  itself 
of  the  judgment  in  favor  of  Root  because  it  did  not  except 
to  the  construction  put  by  the  court  upon  the  verdict  of  the 
jury.  This  was  not,  however,  a  duty  which  devolved  on  the 
appellant.  It  was  the  respondent  who  was  adversely  affect- 
ed by  that  construction,  and,  inasmuch  as  he  consented 
thereto,  he  must  abide  by  all  the  consequences  which  such 
construction  entails. 

We  conclude,  therefore,  that  the  judgment  appealed  from 
must  be  reversed,  and  the  cause  remanded  with  instructions 
to  enter  a  judgment  for  the  appellant  in  accordance  with 
the  prayer  of  its  answer ;  and  it  is  so  ordered. 

Dunbar,  C.  J.,  and  Anders  and  Reavis,  JJ.,  concur. 


[No.    3705.      Decided     January    7,    1901.] 

W.  G.  Mitchell  et  ux,.  Appellants,  v,  Dan  W.  Matheson 

et  ux,.  Respondents, 

SPECIAL     and     general     VERDICT — EFFECT     OF     INCONSISTENCY — 
ACTION    Ry    LANDLORD    FOR    POSSESSION     AND     DAMAGES — WHEN 
PREMATURELY   BROUGHT. 

Wbere  the  special  verdict  of  the  jury  shows  that  plaintiff  was 
not  entitled  to  possession  of  premises  until  the  1st  day  of  Novem- 
ber, it  will  control  a  general  verdict  in  his  favor,  upon  an  action 
instituted  the  16th  day  of  October  to  recover  possession  and  for 
damages,  and  warrant  the  court  in  granting  a  new  trial  for  the 
reason  that  the  action  had  been  prematurely  brought. 

&AME — ^MATERIALITY  OF  SPECIAL  VERDICT. 

Where  plaintiff's  right  to  have  premises  vacated  by  a  tenant 
prior  to  the  expiration  of  the  lease  is  conditioned  upon  a  sale  of 
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the  premises  and  thirty  days'  written  notice  to  the  tenant  to  re- 
move therefrom,  a  special  verdict  by  the  jury  that  plaintiff  was 
entitled  to  possession  of  the  premises  on  a  certain  date,  is  not 
immaterial  and  a  mere  conclusion  of  law,  when  the  notice  to  the 
tenant  required  him  to  surrender  possession  "within  thirty  days 
from  date,  or  as  soon  thereafter  as  you  have  completed  the  har- 
vesting of  your  crop,"  and  the  Jury,  in  answer  to  another  inter- 
it)gatory,  have  found  that  the  tenant  finished  harvesting  his 
crop  on  the  day  prior  to  the  one  on  which  they  find  plaintiff's 
right  of  possession  to  accrue. 

LAlfDLOBD  AND  TENANT — ^WAIVER  OF  NOTICE  TO  QUIT. 

Where  defendant  is  entitled  to  thirty  days'  written  notice  to 
vacate  premises,  a  letter  from  him  refusing  to  vacate  and  advis- 
ing plaintiff's  attorneys  that  the  sooner  they  start  action  the  bet- 
ter it  will  suit  him,  does  not  constitute  a  waiver  of  the  notice  re- 
quired to  be  given  under  his  lease. 

Appeal  from  the  Superior  Court,  Lincoln  County. — 
Hon.  Chables  H.  Neal.,  Judge.    Affirmed. 

Myers  &  Warren,  for  appellants. 
Martin  &  Orant,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  an  appeal  from  an  order  granting  a 
new  trial.  The  action  was  begun  to  recover  possession  of 
certain  real  property  and  for  damages.  At  the  trial  it  was 
stipulated  that  respondents  had  yielded  possession  of  the 
premises,  and  the  damages  was  the  only  issue.  The  respond- 
ents were  lessees  in  possession,  under  a  lease  providing  for 
vacation  of  the  premises  in  case  of  a  sale  thereof.  The  ap- 
pellants were  purchasers  of  the  premises  and  assignees  of 
the  lease.  The  jury  signed  special  findings,  and  a  general 
verdict  for  appellants  for  $100.  The  lower  court  granted  a 
new  trial  solely  upon  the  ground  of  conflict  between  tlie 
general  and  special  verdicts,  the  order  of  the  court  being 
as  follows : 

"Wherefore  it  is  hereby  ordered,  adjudged,  and  decreed 
that  the  verdict  of  the  jury  in  the  above  entitled  rause  be. 
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and  the  same  is  hereby,  set  aside,  and  the  defendants  are 
hereby  granted  a  new  trial  on  the  grounds  that  the  general 
and  special  verdicts  of  the  jury  are  in  conflict." 

The  action  was  commenced  in  the  superior  court  of 
Lincoln  county,  on  the  16th  day  of  October,  1899.  It  iS 
set  forth  in  the  complaint  that  the  defendants  entered  into 
possession  of  the  premises  by  virtue  of  a  written  lease,  the 
terms  of  which  were  partially  set  forth.  There  is  no  dispute 
as  to  the  terms  of  the  lease.  It  was  in  evidence.  By  its 
terms  the  premises — farm  lands —  were  leased  from  the 
1st  of  March,  1899,  to  the  1st  of  March,  1900,  subject  *o 
certain  covenants,  one  of  which  was  as  follows : 

"It  is  especially  provided  hereby  and  agreed  upon  that 
the  said  party  of  the  first  part  shall  have  the  right  to  sell 
this  land,  or  any  portion  thereof,  at  any  time,  and,  in  the 
event  of  any  such  sale,  the  said  party  of  the  second  part  is 
to  remove  from  the  premises,  or  from  any  such  part  thereof 
as  may  have  been  sold,  on  receiving  thirty  (30)  days*  writ- 
ten notice  to  so  remove.  And  it  is  covenanted  and  agreed 
between  the  said  parties  hereto  that,  if  such  sale  shall  be 
made  prior  to  the  first  day  of  May,  1899,  then,  and  in  that 
event,  the  said  party  of  the  second  part  is  to  be  paid  for  all 
land  ploughed  for  the  purpose  of  being  cropped  at  the  rate 
of  $1.00  per  acre,  and  also  to  be  paid  for  such  grain  or  other 
seed  as  he  shall  have  sown  upon  such  ploughed  land  at  the 
market  value  of  such  seed  at  the  time  the  same  was  sown ; 
and  he  shall  be  paid  for  the  labor  of  seeding  the  same  at  the 
rates  customary  in  the  district  for  such  work.  And  for  all 
land  ploughed  for  the  purpose  of  being  summer-fallowed 

$ per  acre  shall  be  paid  in  addition  for  each  time  said 

simimer-fallowed  land  has  been  cultivated  after  being 
ploughed.  And,  should  such  sale  of  land  take  place  after 
the  first  day  of  May,  1899,  then,  and  in  that  event,  said 
party  of  the  second  part  shall  have  the  right  to  himself  and 
his  heirs  to  harvest  the  crop,  on  the  conditions  above  set 
forth ;  but  in  any  and  all  events  the  crop  grown  upon  this 
land  is  the  property  of  the  party  of  the  first  part,  its  succes- 
sors and  assigns,  until  the  said  rental  share  thereof  has  been 
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delivered  over  as  hereinbefore  provided,  anything  in  this 
agreement  to  the  contrary  notwithstanding.'^ 

The  complaint  further  alleged : 

"5.  That  on  or  about  the  10th  day  of  July,  1899,  the 
said  United  Trust,  Limited,  a  corporation,  sold  all  of 
the  above  described  land  to  the  plaintiff,  W.  G.  Mitchell, 
who  is  now,  and  ever  since  said  time  has  been,  the  owner 
and  entitled  to  the  possession  of  said  premises. 

6.  That  a  few  days  after  said  sale  and  on,  to=-wit  the 
20th  day  of  July,  1899,  the  said  United  Trust,  Limited,  ft 
corporation,  served  written  notice  upon  said  Dan  W.  Math- 
eson  that  said  land  and  premises  had  been  sold,  and  said 
notice  required  said  Matheson  to  remove  from  said  prem- 
ises within  30  days  after  the  service  of  said  notice,  as  pro- 
vided in  the  lease  aforesaid ;  and  said  notice  was  duly  re- 
ceived by  said  Matheson  on  or  about  the day  of  July, 

1899,  and  before  the  27th  day  of  said  month. 

7.  That  after  the  sale  of  said  premises  to  plaintiff,  and 
on,  to-wit,  the  8th  day  of  September,  1899,  said  United 
Trust,  Limited,  a  corporation,  the  lessor  in  the  lease  afore- 
said, for  a  valuable  consideration,  duly  sold,  assigned, 
transferred,  and  delivered  said  lease  and  all  its  right,  ti- 
tle, and  interest  therein  to  the  plaintiff,  who  thereupon 
became,  ever  since  has  been,  and  now  is,  the  owner  thereof. 

8.  That  thereafter,  to-wit,  on  the  13th  day  of  Septem- 
ber, 1899,  this  plaintiff  demanded  of  defendant  that  he 
deliver  possession  of  said  premises  to  plaintiff,  which  de- 
mand was  in  writing  and  was  received  by  said  Matheson; 
but  said  Matheson  refused  so  to  do,  and  notified  plaintiff 
that  he  would  not  deliver  possession  thereof,  but  that  he 
would  hold  said  premises  until  the  first  day  of  March, 
1900. 

9.  That  the  term  for  which  said  premises  were  demised 
as  aforesaid,  according  to  the  lease,  has  terminated,  and 
that  said  defendants  hold  over  and  continue  in  possession 
of  said  demised  premises,  without  the  permission  of  plain- 
tiff and  contrary  to  the  terms  of  said  lease ;  and  before  the 
commencement  of  this  action  said  Matheson  had  fullif 
completed  his  harvestmg  <md  threshing  on  said  premises. 
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10.  That  more  than  30  days  have  elapsed  since  the 
making  of  the  demands  for  possession  as  aforesaid,  and 
the  defendants  have  refused  and  neglected,  and  now  re- 
fuse, to  deliver  up  and  surrender  possession  of  said  prem- 
ises. 

11.  That  the  monthly  value  of  the  rents  and  profits 
of  said  premises  is  the  sum  of  $100." 

These  allegations  are  denied.  Evidence  was  introduced 
tending  to  show  that  between  the  26th  and  29th  days  of 
July,  1899,  the  lessor  notified  the  defendants  in  writing, 
of  date  July  26,  1899,  that  it  had  sold  the  land  described 
in  the  complaint.     Tlie  notice  contained  the  following: 

"*  *  *  and  we  have  now  to  give  you  notice  that  we 
require  you  to  surrender  possession  of  said  premises  with- 
in thirty  days  from  date,  or  as  soon  thereafter  as  you  have 
completed  the  harvesting  of  your  crop.  This  notice  is 
given  you  in  accordance  with  the  terms  of  your  lease,  and 
we  hope  to  hear  from  you  at  an  early  date  that  you  have 
arranged  to  comply  herewith." 

On  September  13,  1899,  Myers  &  Warren,  attorneys  for 
the  plaintiff,  wrote  to  defendants  as  follows : 

"Dear  Sir:  The  farm  which  you  have  leased  and  are 
now  occupying  has  been  sold  to  Mr.  Mitchell,  and  the  lease 
assigned  to  him.  We  have  been  retained  to  secure  your  re- 
moval from  the  premises.  We  understand  you  have  30 
days  to  vacate  after  notice  that  the  place  has  been  sold, 
which  notice  we  understand  has  been  served  and  received 
ty  jovi.  We  do  not  desire  any  litigation  over  this  matter 
unless  necessary,  and  hope  you  will  vacate  the  premises 
without  any  trouble.  We  write  you  tJiat  you  may  have  an 
opportunity  to  know  and  understand  the  condition  of  tlie 
matter  before  action  is  begun.  We  send  this  by  register, 
that  we  may  be  assured  of  its  reception  by  you." 

On  September  19,  1899,  Mr.  Matheson  replied  to  this 

letter  as  follows : 

"Dear  Sir:  I  am  just  in  receipt  of  your  letter  stating 
that  you  are  retained  to  secure  the  removal  of  me  from  the 
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place  that  I  am  living  on.  Now,  I  do  not  wish  to  enter 
into  a  law  suit;  but  it  seems  that  I  am  to  be  forced  into 
one,  or  else  give  up  what  justly  and  honestly  belongs  to  me. 
My  understanding  when  I  rented  this  place  was  that  I 
leased  it  for  one  year,  and  that  is  my  understanding  yet ; 
so,  if  your  intention  is  to  force  me  off  this  fall,  the  sooner 
you  start  your  action  the  better  it  will  suit  me." 

It  will  be  observed  that  these  letters  refer  to  the  notice 
given  by  the  lessor ;  and  the  notice  given  by  the  lessor  re- 
quired the  defendants  to  surrender  the  premises  within 
thirty  days  from  July  26,  1899,  "or  as  soon  thereafter  as 
you  have  completed  the  harvesting  of  your  crop,"  leave 
being  given  to  the  defendants  by  this  notice  to  remain  in 
possession  of  the  premises  until  the  crop  was  harvested. 
Under  the  terms  of  the  lease  the  lessor  was  interested  in  the 
crop  and  the  lessee  was  to  care  for  that  interest.  One  of 
the  material  questions  then  was,  when  was  the  crop  har- 
vested ?  The  lease,  according  to  the  allegations  of  the  com- 
plaint, was  assigned  to  the  appellants  on  September  S, 
1899,  and  the  appellants,  tlierefore,  stand  in  the  same  posi- 
tion in  reference  to  respondent  as  did  the  corporation 
lessor  prior  to  the  assignment  of  the  lease.  When  the  case 
was  submitted  to  the  jury,  the  plaintiff  asked  the  court  to 
submit  the  following  interrogatories,  which  request  was 
granted : 

"Was  the  plaintiff  entitled  to  the  possession  of  the  Ian  i 
in  dispute  prior  to  March  1,  1900,  and  if  so,  when?" 

"What  was  the  rental  value  of  the  premises  in  dispute 
from  the  time  plaintiff  was  entitled  to  possession  of  the 
same  until  March  1,  1900  V 

To  the  first  question  the  jury  answered,  "November  1, 
1899;"  to  the  second  question,  "One  hundred  dollars." 
The  defendants  also  asked  the  court  to  submit  certain  ques- 
tions, and  this  request  was  granted.  The  questions  so  sub- 
mitted, with  the  jurj'^s  answers,  were  as  follows : 
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"At  what  time,  if  at  all,  was  the  30  days'  notice  in  writ- 
ing mentioned  in  the  lease  given  by  plaintiff  to  the  defend- 
ants or  either  of  them?    Answer.     September  19,  1899." 

"On  what  day  did  defendant  finish  harvesting  his  crop 
raised  on  the  land  in  question  during  the  year  1899  ?  An- 
swer.   October  31,  1899." 

"What  is  the  date  of  the  sale,  if  sale  was  made  of  the 
premises  in  question,  to  this  plaintiff  ?  Answer.  Septem- 
ber 1,  1899." 

"Who  are  the  owners  of  the  premises  in  question  now, 
and  who  owned  it  at  the  date  of  the  commencement  of  this 
action?    Answer.    W.  G.  Mitchell." 

"When  did  the  lease  mentioned  in  the  complaint  expire  ? 
Answer.     October  31,  1899." 

"When  was  the  conveyance  from  the  United  Trust  Com- 
pany to  the  plaintiff  delivered  to  this  plaintiff,  if  at  all  ? 
Answer.    September  1,  1899." 

"At  what  time  during  tlie  year  1899  was  plaintiff  first 
entitled  to  the  possession  of  the  premises  mentioned  in  the 
complaint?     Answer.     November  1,  1899." 

The  appellants  contend  that  the  finding  that  plaintiff 
was  entitled  to  possession  on  November  1,  1899,  is  imma- 
terial and  a  mere  conclusion  of  law.  We  think  it  became 
material  under  the  notice  to  surrender  the  premises,  to  de- 
termine when  the  respondents  had  completed  harvesting 
their  crop.  The  jury  found  that  that  was  on  the  31st  day 
of  October,  1899,  and  from  that  fact  found  that  the  plain- 
tiff was  entitled  to  possession  on  November  1,  1899.  These 
findings  are  not  conclusions  of  law,  but  are  facts  deduci- 
ble  from  the  evidence.  The  appellants  submitted  the  in- 
terrogatory which  drew  forth  the  answer,  "November  1, 
1899,"  and  the  establishment  of  the  right  of  possession  of 
the  appellants  was  one  of  the  principal  questions  in  issue. 
The  appellants  having  submitted  this  question  to  the  jury, 
it  must  have  been  submitted  upon  the  supposition  that 
there  was  testimony  upon  the  subject,  and  the  appellants 
are  bound  by  the  answer.     Dixon  v.  Bailsman,  17  Wash. 
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304  (49  Pac.  540).  Special  findings  control  a  general  ver- 
dict when  they  are  inconsistent  with  it.  Silsby  v.  Frost,  -^ 
Wash.  T.  388  (17  Pac.  887). 

This  action  was  commenced  on  October  16,  1899.  Ac- 
cording to  the  special  findings  of  the  jury,  the  appellants 
were  not  entitled  to  possession  of  the  premises  until  'No- 
vember 1,  1899.  The  action  was  prematurely  brought 
imder  this  finding.  The  letter  of  the  defendant  Matlicson 
to  the  attorney  of  the  plaintiff,  dated  September  19,  1899, 
did  not  waive  the  notice  required  to  be  given  under  the 
lease,  or  the  notice  that  was  actually  given  and  recognized 
by  the  appellants  in  the  letter  of  their  attorneys  of  date 
September  13,  1899.  There  was  no  abuse  of  discretion 
in  setting  aside  the  verdict  and  granting  a  new  trial. 

The  judgment  and  order  of  the  court  below  in  granting 
a  new  trial  is  therefore  affirmed. 

Dunbar^  C.  J.,  and  RpAVis,  Fullerton  and  Anders, 
JJ.,  concur. 


[No.    3690.      Decided     January    9,    1901.] 

W.  F.  Hays,  Appellant,  v.  James  J.  Hill    ei  al,.  Re- 
spondents.' 

TIDE  lands — ^EXCAVATION  OF  WATER        WAYB — BIGHTS        OF        CON- 
TBACTOR. 

The  act  of  March  9,  1893  (Laws  1893.  p.  241)  relative  to  the 
excavation  of  waterways  by  private  contract  through  the  tide 
and  shore  lands  of  the  state  an(}  providing  liens  for  the  benefit 
of  the  contractor  on  such  lands  as  he  shall  fill  in  and  raise  above 
high  tide,  does  not  contemplate  that  the  state  shall  retain  all  its 
tide  lands  until  the  completion  of  the  contract  of  filling  same,  but 
the  state  retains  the  power  of  disposition  of  all  such  lands,  and 
there  is  reserved  to  the  contractor  merely  a  lien  upon  the  lands 
filled  In  under  his  contract. 
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BAMS — INJUNCTION — SUFFICIENCY  OF     COMPLAINT. 

In  an  action  by  one  holding  a  contract  from  the  state  author- 
izing him  10  excavate  a  water  way  and  fill  in  adjacent  tide  lands, 
beeking  to  enjoin  defendants  from  excavating  a  water  way 
ihrough  a  portion  of  such  lands  that  might  fall  within  the  scope 
of  his  contract,  the  complaint  does  not  state  a  cause  of  action 
when  there  is  no  allegation  therein  showing  that  defendants  were 
trespassers  and  were  proceeding  without  any  authority  from  the 
state,  which,  under  the  statute,  was  still  empowered  with  the 
right  of  disposition  of  such  lands,  although  having  contracted 
v/ith  plaintiff  to  give  him  a  lien  thereon  for  filling  in. 

SAME — DAMAGES. 

Where,  under  plaintiff's  contract  with  the  state  for  the  exca- 
vation of  a  water  way  and  the  filling  in  of  tide  lands,  the  com- 
missioner of  public  lands  was  empowered  to  modify  the  plans 
adopted  for  bulkhead  and  retaining  walls,  and  work  had  been 
suspended  for  several  years  under  notification  from  the  com- 
missioner that  he  proposed  to  require  a  new  style  of  bulkhead, 
and  there  is  no  allegation  In  the  complaint  that  plaintiff  has  ever 
requested,  or  has  taken  any  steps  to  compel,  the  commissioner 
to  furnish  the  new  style  of  bulkhead,  and  there  is  nothing  to 
bhow  that  the  suspended  work  under  the  contract  will  ever  be  re- 
sumed, the  interest  of  plaintiff  appears  too  uncertain  to  render 
his  complaint  sufficient  to  call  for  redress  by  way  of  damages 
or  to  warrant  the  issuance  of  an  injunction  against  defendants. 

Appeal  from  Sttperior  Court,  King  County. — Hon. 
Obanoe  Jacobs,  Judge.    Affirmed. 

Julius  F.  Hale,  James  Hamilton  Lewis  and  W.  F.  Hays, 
for  appellant. 

Burke,  Shepard  &  McOilvra  and  Will  H,  Thompson, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  contract  and  modifications  thereof 
mentioned  in  the  complaint  are  therein  referred  to  and 
made  part  of  the  same.  The  complaint  alleges,  in  sub- 
stance: That  on  the  3d  day  of  August,  1895,  the  state 
of  Washington,  by  its  duly  authorized  agent,  tiie  commis- 


732  HAYS  V.  HILL. 


Opinion  of  the  Court— Whttb,  J.  [28  Wash. 

sioner  of  public  lands,  entered  into  a  contract  witli  the 
appellant  and  respondent  Frank  Shay,  and  on  the  26th  dajr 
of  February,  1896,  made  and  entered  into  a  modification 
of  said  contract,  which  said  contract  and  modification 
thereof  were  made  under  and  by  virtue  of  an  act  of  the 
legislature  of  the  state  of  Washington  approved  March  9, 
1893,  entitled,  "An  act  prescribing  the  ways  in  which 
waterways  for  the  uses  of  navigation  may  be  excavated  by 
private  contract;  providing  for  liens  upon  tide  and  shore 
lands  belonging  to  the  state ;  granting  rights  of-way  across 
lands  belonging  to  the  state," — such  act  being  made,  by 
reference,  an  integral  part  of  said  contract  and  embodies! 
therein,  which  said  contract  so  made  was  duly  approved 
by  the  governor  of  the  state  of  Washington  on  the  7tli  day 
of  March,  1896,  pursuant  to  said  act;  that  afterwards,  on 

the day  of  March,  1896,  appellant  and  said  Frank 

Shay  duly  filed  with  the  commissioner  of  public  lands  a 
bond  in  the  penal  sum  of  $25,000,  the  same  being  the 
amount  of  the  bond  provided  by  said  contract,  which  said 
bond  was  then  and  there  duly  approved  by  said  commis- 
sioner of  public  lands  as  provided  by  law,  the  bond  be- 
ing conditioned  for  the  faithful  performance  of  said  con- 
tract ;  that  said  contract  provided  for  the  excavation  of  a 
certain  waterway,  and  the  filling  in  and  raising  above  high 
tide  of  certain  tide  lands  belonging  to  the  state  of  Wash- 
ington; and  provided  further  that  r  appellant  and  said 
Shay,  and  their  heirs  and  assigns,  should  have  a  lien  as 
in  said  act  provided,  upon  said  tide  and  shore  lands  de- 
scribed in  said  contract,  which  said  appellant  and  Shay, 
their  heirs  and  assigns,  should  fill  above  high  tide  under 
said  contract,  and  that  the  said  state  would  hold  such  tide 
lands  subject  to  the  operation  of  said  contract  pending  its 
execution  and  subject  to  the  ultimate  lien  thereunder ;  that 
said  contract  further  provided  for  and  specified  the  chi>'' 
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acter  of  the  retaining  walls  or  bulkheads  to  be  used  and 
constructed  in  carrying  out  such  contract,  reserving,  how- 
ever, the  right  to  the  commissioner  of  public  lands  to 
modify  such  plan  of  bulkhead  or  retaining  wall  as  to 
"shape,  form,  and  kind  of  material,"  as  might  be  shown 
necessary  from  experiment  or  otherwise,  with  ample 
power  of  deviation  to  meet  the  necessary  requirements, 
etc. ;  that  said  contract  further  provided  that  said  state 
should  appraise  the  tide  and  shore  lands  affected  by  said 
contract  after  the  date  of  the  execution  of  said  contract, 
forthwith,  at  their  actual  value  at  the  time  of  the 
letting  of  said  contract,  and  that  said  lands  so 
appraised  should  never  be  disposed  of  by  the  state  for 
less  than  said  appraised  value,  and  said  state  further  un- 
dertook and  agreed  in  said  contract  that  all  of  said  lands 
to  be  filled  should  be  retained  by  the  state  in  the  same 
condition,  as  regards  necessary  costs  of  filling,  as  they 
were  in  at  the  date  of  the  execution  of  said  contract;  said 
act  of  the  legislature  further  provided  that  the  commis- 
sioner of  public  lands  should  have  the  right  to  extend 
die  time  for  the  beginning  or  completion  of  said  work 
under  said  contract;  that  on  the  26th  day  of  July,  1895, 
said  respondent  Shay,  for  a  valuable  consideration,  duly 
sold,  transferred,  and  assigned  to  the  appellant  all  his 
right,  title,  and  interest  in  and  to  the  application  made 
for  said  contract,  and  for  all  contracts  made  thereunder, 
and  on,  to-wit,  the  7th  day  of  March,  1896,  said  respond- 
ent Shay  sold,  transferred,  and  assigned  to  appellant  all 
his  right,  title,  and  interest  in  and  to  the  above  described 
contract,  which  said  assignments  were  duly  filed  witli 
and  accepted  by  tie  commissioner  of  public  lands,  and  that 
appellant  has  ever  since  been,  and  now  is,  the  owner  and 
holder  of  said  contract;  that  afterwards,  on  the  4th  day 
of  May,  1896,  and  within  the  time  provided  by  said  con- 
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tract,  appellant  duly  entered  upon  the  performanoe  of 
said  contract  and  commenced  actual  wor\  thereunder,  but 
that  on  the  5th  day  of  May,  1896,  while  appellant  was  so 
at  work  nnder  said  contract,  he  was  duly  notified  by  the 
commissioner  of  public  lands  of  Washington,  as  was  his 
right  undf»r  the  law  and  the  contract  above  referred  to, 
that  said  commissioner  had  elected  to  exercise  his  right 
under  said  contract  of  changing  the  form  of  bulkhead  to 
be  used  in  the  execution  thereof,  and  would  proceed  to 
formulate  and  prescribe  plans  and  specifications  of  his 
proposed  change  for  the  construction  of  such  new  style 
of  bulkhead :  and  said  commissioner  thereupon  notified,  re- 
quired, and  ordered  appellant  to  suspend  operations  un- 
der said  contract  until  such  plans  and  specifications  for 
such  new  style  of  bulkhead  should  be  determined  upon 
and  communicated  to  appellant.  Whereupon  appellant, 
as  required  by  such  order  and  direction  of  said  commis- 
sioner, suspended  work  under  said  contract,  and  neither 
said  commissioner  nor  any  one  else  acting  on  behalf  of 
the  state  has  since  said  last  date  advised  appellant  of  the 
kind  of  bulkhead  required,  or  withdrawn  the  order  made 
as  aforesaid  for  suspension  of  work.  That  shortly  after 
said  last  named  act  of  the  commissioner  commanding  ap- 
pellant to  suspend  operation  under  said  contract,  and  on 
or  about  the  13th  day  of  November,  1896,  said  commis- 
sioner further  notified  this  appellant  to  further  suspend 
operations  under  his  contract  on  account  of  the  construc- 
tion of  the  proposed  government  canal,  known  as  the 
"North  Canal,"  referred  to  in  said  contract,  but  continued 
said  contract  in  all  its  provisions,  rights,  and  privileges 
in  everywise,  as  the  same  was  theretofore;  that  there- 
after, and  prior  to  the  bringing  of  this  action,  on  the 
17th  day  of  November,  1898,  appellant  duly  notified  the 
state  of  Washington  of  improper  and  illegal  encroach- 
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ments  upon  the  lands  covered  by  said  contract  by  the  re- 
spondents, James  J.  Hill  and  said  railroad  company ;  th&  t 
after  the  execution  of  the  contract  hereinabove  described 
the  said  respondents,  James  J.  Hill  and  the  Seattle 
&  Montana  Railroad  Company,  unlawfully  entered  upon 
certain  of  the  lands  covered  bv  the  terms  of  said  con- 

tr 

tract,  and  engaged  in  the  wrongful  work  of  excavating 
material  from  said  land,  and  otherwise  infringing  upon 
and  interfering  with  the  rights  of  appellant  under  said 
contract,  by  excavating  a  private  waterway  or  ship's 
channel  through  said  lands,  1500  feet  long,  200  feet  wide, 
and  30  feet  deep,  which  they  continued  to  keep  open,  and 
by  depositing  material  upon  such  lands,  which  unlawful 
acts  and  things  thus  being  done  by  the  last  named  respond- 
ents were  intended  to,  and  would  materially,  interfere  with 
the  rights  of  said  appellant  under  said  contract,  to  his 
irreparable  damage;  appellant  further  alleges  that  said 
respondents  Hill  and  said  railroad  company  had,  at  the 
date  of  the  commeilcement  of  this  action,  so  ex- 
cavated a  large  amount  of  material  in  places  upon  lands 
affected  bv  this  contract  at  the  date  of  its  execution,  and 
had  created  embankments  upon  such  lands  with  such 
material,  in  opposition  to  and  violation  of  appellant's  right 
under  said  contract ;  that  said  Hill  and  said  railroad  com- 
pany would,  unless  prevented  by  order  of  the  court,  by  the 
performance  of  the  unlawful  acts  and  things  threatened 
and  being  performed  by  them,  withdraw  from  the  opera- 
tion of  appellant's  said  contract  the  lands  described  in  ap- 
pellant's said  contract  with  the  state  of  Washington,  and 
would  cause  and  compel  appellant  to  commit  a  breach  of 
his  said  contract  and  a  forfeiture  of  the  bond  given  by  him 
as  aforesaid  to  the  state  of  Washington.  Said  complaint 
further  alleges  that  the  state  of  Washington  did  not  ap- 
praise the  lands  embraced  in  said  contract  between  it  and 
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appellant  said  Shay,  as  required  by  law,  nor  has  it  at  any 
time  since  the  letting  of  said  contract  caused  any  appraise- 
ment thereof,  or  of  any  thereof,  to  be  made ;  that  appellant 
cannot  proceed  with  work  under  his  contract  until  such 
appraisement  is  made,  and  until  the  state  has  determined 
upon  the  character  of  bulkheads  required  to  be  made  in 
connection  with  said  work,  and  until  said  state  has  i>er- 
formed  the  matters  and  things  required  of  it^  by  keeping 
and  maintaining  the  lands  covered  by  such  contract  in  the 
condition  required  of  it  by  said  contract  and  act  above  re- 
ferred to ;  that  appellant  has  no  plain,  adequate,  or  speedy 
remedy  at  law.  Appellant  claims  that,  by  reason  of  the 
matters  and  things  complained  of  in  his  said  complaint,  he 
has  been  damaged  in  a  large  amount  by  the  wrongful  acts 
and  deeds  of  the  said  respondents  Hill  and  the  railroad 
company;  wherefore  he  prays  (1)  that  said  respondents 
Hill  and  the  railroad  company,  and  those  acting  through, 
by,  or  under  them,  be  permanently  enjoined  and  restrained 
from  further  proceeding  in  the  execution  of  the  wrongful 
things  complained  of  and  from  in  any  way  interfering 
with  appellant  under  his  said  contract;  (2)  that  respond- 
ent Frank  Shay  be  decreed  to  have  no  interest  in  said  con- 
tract; (3)  that  appellant  have  and  recover  of  and  from 
respondents  Hill  and  the  railroad  company  the  damages 
complained  of,  and  for  the  costs  of  this  action;  (4)  that 
the  state  of  Washington  be  decreed  to  be  in  default  in  hav- 
ing failed  to  appraise  said  lands  as  required  by  law;  (5) 
for  such  other  and  further  relief  as  may  be  just  and  equit- 
able. On  the  17th  day  of  July,  1899,  respondent  Frank 
Shay  appeared  and  filed  in  this  case  an  answer,  disclaim- 
ing any  interest  whatever  in  this  action  or  in  the  contract 
which  is  the  subject  of  this  litigation.  On  the  13th  day  of 
January,  1900,  respondent  the  state  of  Washington  ap- 
peared and  filed  its  demurrer  to  said  complaint  upon  the 
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following  grounds :  (1)  The  court  has  no  jurisdiction  of 
defendant  herein  in  this  case;  (2)  the  complaint  does  not 
set  up  facts  sufficient  to  constitute  a  cause  of  action  as 
against  this  defendant;  (3)  that  there  is  no  equity  in  the 
complaint  as  against  this  defendant  and  no  relief  asked 
against  this  defendant  by  the  plaintiff,  in  the  power  of  this 
court  to  grant.  On  the  30th  day  of  January,  1900,  re- 
spondents Hill  and  the  railroad  company  filed  their  demur- 
rer to  plaintiff's  complaint,  setting  forth  the  following  as 
the  grounds  of  such  demurrer : 

^^That  there  is  a  defect  of  parties  plaintiff  to  this  action, 
in  this :  that  Frank  Shay,  who  is  mentioned  in  said  fourth 
amended  complaint,  is  a  necessary  party  plaintiff  to  this 
action,  jointly  with  the  plaintiff,  William  F.  Hays.  2^ 
That  there  is  a  defect  of  parties  defendant  to  this  action, 
in  this :  that  the  state  of  Washington  is  a  necessary  party 
defendant  thereto,  but,  although  formally  joined  as  such 
in  said  fourth  amended  complaint,  cannot  lawfully  be 
sued  herein  in  this  court.  3.  That  said  fourth  amended 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  these  demurring  defendants,  *>r 
either  of  them.  4.  That  said  fourth  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
in  equity  against  these  demurring  defendants,  or  either  of 
them.  5.  That,  if  any  cause  of  action  whatever  is  stated 
in  said  fourth  amended  complaint,  the  plaintiff  has  a 
plain,  speedy,  and  adequate  remedy  at  law  thereon ;  and 
this  court,  before  which  this  action  has  been  brought,  and 
the  plaintiff's  alleged  cause  of  action  therein  has  been  set 
forth  in  said  fourth  amended  complaint  as  one  of  equitable 
cognizance,  has  no  jurisdiction,  sitting  as  a  court  of  equity, 
of  the  matters  and  things  alleged  in  said  fourth  amended 
complaint,  or  of  any  thereof." 

On  the  24th  day  of  March,  1900,  the  court  rendered  its 
decision  upon  said  demurrers,  in  which  he  sustained  said 
demurrers ;  and,  the  plaintiff  having  elected  to  stand  upon 
his  complaint,  upon  motion  of  defendants  the  court  dis- 
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missed  this  action  on  the  merits,  to  which  order  and  judg- 
ment of  dismissal  plaintiff  at  the  time  took  exception. 
Thereupon  plaintiff  appealed  to  this  court  from  such  final 
order. 

The  errors  assigned  are  as  follows:  The  lower  court 
erred  in  sustaining  the  demurrer  of  respondent  state  of 
Washington,  and  in  making  the  final  order  dismissing  ap- 
pellant's complaint  herein.  The  lower  court  erred  in  sus- 
taining respondents^  demurrer  to  plaintiff's  (appellant's) 
complaint,  and  in  dismissing  this  case.  The  appellant  !o 
his  hrief  says: 

"Frank  Shay,  one  of  the  respondents,  is  easily  disposed 
of,  in  the  light  of  his  assignment  of  all  his  right,  title,  and 
interest  in  the  contract  in  question,  and  his  answer  herein, 
in  which  he  expressly  disclaims  any  interest  whatever  in 
said  contract  or  in  this  case,  and  these  actions  on  his  part 
remove  any  question  of  his  being  a  party  in  interest  either 
in  said  contract  or  in  this  case.  The  demurrer  of  the  state 
of  Washington  cuts  but  little,  if  any,  figure  in  this  case. 
The  question  as  to  whether  or  not  the  court  has  jurisdiction 
of  the  state  in  this  case,  or  as  to  whether  or  not  the  com- 
plaint states  a  cause  of  action  against  the  state,  is  of  but 
little  consequence  to  the  appellant  in  determining  his  right 
to  the  relief  sought  against  respondents  Hill  and  the  rail- 
road company.  The  state  and  Frank  Shay  were  brought 
into  this  case  to  satisfy  tlje  requirement  of  the  lower  court, 
and  appellant  would  not  be  damaged  or  his  case  weakened 
if  they  were  both  dismissed  from  this  case." 

In  these  respects  we  view  the  complaint  in  the  same 
light  as  the  appellant,  and  no  error  was  committed  by  the 
court  below  in  sustaining  the  demurrer  of  the  state  of 
Washington  to  the  complaint.  The  state  was  not  a  neces- 
sary party  to  the  action,  and  the  complaint  stated  no  cause 
of  action  against  the  state.  As  to  whether  or  not  the  court 
had  jurisdiction  over  the  state  in  this  action,  we  express 
no  opinion,  as  we  do  not  think  it  necessary  to  pass  upon 
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that  question  at  this  time.    Shay,  by  his  disclaimer,  is  no 
longer  a  necessary  party. 

We  have  examined  the  contract  in  this  action,  it  being 
made  part  of  the  complaint  by  apt  reference.  There  is 
nothing  in  the  contract  on  which  to  base  the  allegation  of 
the  complaint  that  the  state  "undertook  and  agreed  *  * 
*  that  all  of  said  lands  to  be  filled  should  be  retained  by 
the  state  in  the  same  condition,  as  regards  necessary  costs 
of  filling,  as  they  were  in  at  the  date  of  the  execution  of 
said  contract."  The  law  of  the  stata  (Laws  1893,  p.  241) 
relative  to  the  excavation  of  waterways  by  private  contract, 
under  which  the  appellant  claims,  does  not  contemplate  a 
retention  of  the  tide  lands  by  the  state  until  the  contract  of 
filling  in  is  complied  with.  The  state  retained  the  right 
to  sell  its  tide  lands  or  lease  its  harbor  areas.  By  the  act 
in  question  there  was  reserved  to  the  contractor  a  lien  only 
on  the  lands  filled  in  under  such  contract 

The  complaint  now  under  consideration  is  the  fourth 
amended  complaint.  The  license  or  right  of  Hill  and  the 
railroad  company  to  enter  the  lands  partially  covered  by 
the  terms  of  the  contract,  and  to  fill  in  the  same,  and  to 
excavate  the  private  ship  channel,  does  not  clearly  appear 
from  the  complaint.  An  amended  complaint  filed  in  this 
action  before  the  complaint  uiider  consideration,  and 
brought  here  by  respondents  by  way  of  a  supplemental 
record,  alleges  that  the  state  of  Washington  duly  sold  and 
conveyed  to  the  defendant  Hill  the  lands  he  is  now  alleged 
to  be  trespassing  upon,  subject  to  the  lien  claim  and  right 
of  the  appellant  under  said  contract.  It  may  be  that, 
under  the  strict  rule  that  the  fourth  amended  complaint 
must  be  construed  without  reference  to  former  pleadings, 
we  should  not  take  this  fact  into  consideration.  The  alle- 
gation of  the  fourth  amended  complaint  that  Hill  and  the 
railroad  company  "unlawfully"  entered  is  a  mere  condu- 
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sion  of  law.  The  state  has  been  made  a  party  and  has  ad- 
mitted by  its  demurrer  all  matters  well  pleaded.  The 
character  of  the  work  alleged  in  the  complaint  is  such  that, 
if  the  parties  doing  it  were  mere  trespassers,  tlie  officers 
of  the  state  charged  with  the  sale  and  control  of  its  tide 
lands  must  have  known  of  the  work.  The  appellant  also 
alleges  in  his  complaint  that  he  notified  the  state  of  the 
acts  of  the  respondents  before  bringing  this  action,  and  ai 
early  as  the  17th  of  November,  1898.  It  is  presumed  that 
the  board  of  state  land  commissioners,  on  whom  devolves 
the  duty  of  looking  after  such  matters,  would  not  have  per- 
mitted the  respondents  Hill  and  the  railroad  company  to 
enter  upon  the  public  lands  and  commit  such  a  trespass  as 
is  alleged.  The  law  constantly  presumes  that  public  offi- 
cers charged  with  the  performance  of  official  duty  have  not 
neglected  the  same.  Kimball  v.  School  District,  ante,  p. 
520 ;  Mechem,  Public  Officers,  §  679. 

There  are  no  facts  alleged  in  the  complaint  showing  that 
the  respondents  Hill  and  the  railroad  company  had  no 
license  or  authority  to  enter  upon  the  lands  and  excavate 
the  channel  mentioned ;  and,  as  the  state  has  the  right  to 
sell  notwithstanding  the  contract  of  the  appellant,  we  are 
justified  in  presuming  that  the  respondents  are  and  have 
been  rightfully  in  possession. 

The  respondents  contend  that  the  contract  pleaded  was 
invalid  originally ;  that  it  has  lapsed  through  non-perform- 
ance and  the  expiration  of  the  time  limit  therein  provided. 
As  we  view  this  case,  it  is  not  necessary  to  pass  upon  these 
questions  at  this  time,  and  we  express  no  opinion  in  that 
respect. 

There  is  nothing  in  this  complaint  showing  that  the 
respondents  Hill  and  the  railroad  company  have  in  any 
way  compelled  the  appellant  to  desist  from  actual  work 
under  his  contract.    The  contract  provides  and  reserves  the 
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right  to  the  commissioner  of  public  lands  to  modify  the 
plans  and  specifications  of  bulkhead  and  retaining  walls, 
as  to  shape,  form,  and  character  of  material,  as  might  be 
shown  by  experiment  or  otherwise  to  be  necessary  to  im- 
pound in  a  secure  manner  the  material  of  the  embankment 
provided  for  therein,  with  ample  power  of  deviation  to 
meet  the  necessary  requirements,  etc.  The  complaint  fur- 
ther alleges  that  on  the  4th  of  May,  1896,  the  appellant 
entered  upon  the  performance  of  his  contract;  that  on  the 
5th  of  May,  1896,  appellant  was  notified  by  the  commis- 
sioner of  public  lands  of  Washington,  as  was  his  right  un- 
der the  law  and  the  contract,  that  said  commissioner  had 
elected  to  exercise  his  right  under  said  contract  of  changing 
the  form  of  bulkhead  to  be  used,  and  that  he  would  proceed 
to  formulate  and  prescribe  plans  and  specifications  of  his 
proposed  change  for  the  construction  of  such  new  style  of 
bulkhead,  and  said  commissioner  thereupon  notified,  re- 
quired, and  ordered  appellant  to  suspend  operations  under 
said  contract,  until  such  plans  and  specifications  for  such 
new  style  of  bulkhead  should  be  determined  upon  and  com- 
municated to  appellant;  that  under  the  contract  the  ap- 
pellant, by  reason  of  such  notifications,  suspended  work. 
The  complaint  further  alleges  that  no  new  style  of  bulk- 
head has  been  furnished,  and  the  commissioner  has  not 
advised  the  appellant  of  the  kind  of  bulkhead  required, 
and  that  the  commissioner  has  not  withdrawn  his  order 
commanding  the  plaintiff  to  cease  work,  etc.  There  is  no 
allegation  in  the  complaint  that  the  appellant  has  ever  re- 
quested, or  that  he  has  taken  any  steps  whatever  to  compel, 
the  commissioner  to  furnish  the  new  style  of  bulkhead.  The 
commissioner  may  never  furnish  such  new  style,  or  it  may 
be  years  before  he  furnishes  the  same.  The  contract  in 
the  meantime  is  in  a  state  of  suspension.  When  a  new  style 
of  bulkhead  is  furnished  and  the  appellant  then  proceeds 
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with  his  contract,  it  will  be  time  enough  to  determine  what 
damages  he  has  or  may  sustain  by  reason  of  the  acts  of  the 
respondents.  The  damages  now  claimed  may  never  belong 
to  the  appellant,  and  his  interest;  in  the  same  depends  whol- 
ly upon  the  action  of  the  state  land  commissioner  in  fur* 
nishing  a  new  style  of  bulkhead.  This  interest  is  too  un- 
certain to  now  call  for  redress  in  a  court  of  law,  or  for  the 
interposition  of  a  court  of  equity  in  his  behalf. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

DuNBAB,  0.  J.,  and  Ebavis,  Fullbrton  and  Ain>EBs, 
JJ.,  concur. 


[No.    8704.      Decided    Janoary  10,    1901.] 

_____         James  H.  Price,  Respondent^  v.  Joseph  T.  Mitcheul  et 
^    ^\  (d..  Appellants. 

34_i70,'  BILLS  AND  NOTES — ^EXTENSION  OF  TDfE — OONBIDEBATION. 

An  a^eement  to  extend  the  time  of  payment  of  a  promissory 
note  is  not  supported  by  a  valid  consideration,  where  the  maker 
agrees  to  pay  a  lower  rate  of  interest  than  that  provided  In  the 
note,  from  the  date  of  its  execution  up  to  the  time  of  extended 
payment,  while  the  note  required  no  Interest  between  date  of 
execution  and  maturity,  when  the  sum  which  the  maker  thus 
agrees  to  pay  in  consideration  of  extension  is  less  than  what  is 
actually  due  on  the  note  at  the  time  of  the  agreement. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
James  A.  Williamson,  Judge.    Affirmed. 

Fogg  &  Fogg,  for  appellants : 

Upon  the  point  that  the  rule  constituting  ai(  agreement  to 
pay  part  of  what  is  due  a  nudum  pactum  is  not  applicable 
where  the  thing  given  is  something  other  than  part  of 
what  was  due,  and  that  in  the  case  at  bar  the  thing  given 
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was  not  part  of  anything  that  was  due,  counsel  cite  Sibree 
V.  Tripp,  15  M.  &  W.  22 ;  Bidder  v.  Bridges,  37  Ch.  Div. 
406 ;  Jaifray  v.  Dcfoia,  124  K  Y.  164  (11  L.  R.  A.  710)  ; 
PinneVs  Case,  5  Rep.  117a. 

Albert  E.  Jodb,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  question  for  the  consideration  of  the 
court  on  this  appeal  is  presented  by  plaintiff's  demurrer 
to  defendants'  amended  answer  and  affirmative  defense  to 
plaintiff's  complaint.  The  complaint  states  as  plaintiff's 
cause  of  action :  That  the  defendants,  for  value  received, 
made,  executed,  and  delivered  to  plaintiff  herein  their  cer- 
tain promissory  note  in  the  words  following: 

''$800.  Tacoma,  Wash.,  May  6th,  1891. 

Sixty  days  after  date,  without  grace,  we  jointly  and 
severally  promise  to  pay  to  the  order  of  James  H.  Price, 
at  the  Bank  of  British  Columbia,  in  this  city,  eight  hun- 
dred dollars,  for  value  received,  with  interest  after  ma- 
turity at  the  rate  of  twelve  per  cent  per  annum  until  paid. 
Principal  and  interest  payable  in  U.  S.  gold  coin ;  and,  in 
case  suit  is  instituted  to  collect  this  note  or  any  portion 
thereof,  we  promise  such  additional  sums  as  the  court 
may  adjudge  reasonable  as  attorney's  fees  in  said  suit. 

Joseph  T.  Mitchell. 
Susan  Elizabeth  Mitchell. 
Wilson  F.  Smith. 
Bank  of  British  Columbia,  Tacoma,  Washington." 

That  that  note  is  now  due,  and  that  it  has  not  been  paid ; 
and  plaintiff  demands  judgment  for  the  amount  claimed  to 
be  due  on  it.  The  answer  of  the  defendants  to  this  com- 
plaint admits  the  making  of  the  note,  but  denies  that  any 
sum  is  now  due  thereon.  As  an  affirmative  defense  to 
the  action,  and  as  a  reason  why  nothing  is  now  due  on 
said  note,  defendants  allege  that  on  or  about  the  1 6th  day 
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of  September,  1898,  these  answering  defendants,  being 
then  unable  to  pay  the  note  herein  sued  on,  and  being 
desirous  of  obtaining  an  extension  of  the  time  of  payment 
of  the  same,  entered  into  an  agreement  with  plaintiff, 
said  agreement  being  partly  oral  and  partly  in  writing, 
and  made  and  entered  into  in  consideration  of  their  mu- 
tual promises  and  agreements,  whereby  these  answering 
defendants  on  their  part  promised  and  agreed  to  pay  to 
said  plaintiff  interest  on  the  principal  sum  set  forth  in 
said  note  at  the  rate  of  10  per  cent,  per  annum  from  the 
date  of  said  note,  to-wit,  from  May  6,  1891,  till  the  16th 
day  of  September,  1898,  and  at  the  rate  of  8  per  cent,  per 
anmim  thereafter;  a  part  of  said  time,  to-wit,  from  May 
6,  1891,  to  July  5,  1891,  the  time  from  the  date  till  the 
maturity  of  the  note,  being  a  period  during  which  defend 
ants  had  never  before  promised  or  agreed  to  pay  any  in- 
terest, and  now  for  the  first  time  did  promise  and  agree 
to  pay  interest;  and,  furtlier,  to  pay  to  plaintiff  on  or 
before  the  16th  day  of  September,  1900,  the  whole  amount 
of  the  principal  of  said  note  and  the  interest  so  agreed 
to  be  paid ;  it  being  agreed  that,  in  case  of  their  failure 
so  to  do,  the  interest  was  to  stand  as  stated  iii  said  note, 
i.  6.,  at  the  rate  of  12  per  cent,  per  annum  from  the  ma- 
turity of  said  note,  to-wit,  from  July  5, 1891 ;  and  whereby 
the  said  plaintiff  on  his  part  and  in  consideration  of  the 
said  promises  of  said  defendants,  promised  and  agreed 
to  extend  the  time  of  payment  of  said  note  to  the  16th  day 
of  September,  1900,  and  to  accept  interest  at  the  rates  in 
said  oral  and  written  agreement  by  said  defendants  prom- 
ised to  be  paid.  As  a  part  of  said  extension  agreement 
the  said  James  H.  Price  then  and  there  made,  executed, 
and  delivered  to  these  defendants  the  following  writing, 
to-wit : 
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"Albert  E.  Joab,  Attorney  and  Counselor  at  Law,  Mer- 
chants National  Bank  Building,  Booms  508,  509  and 
510,  Cor.  Eleventh  and  Pacific  Avenue,  Tacoma,  Wash., 
Sept.  16,  1898: 

"I  hereby  agree  to  accept  ten  per  cent,  interest  on  one 
certain  promissory  note  due  me  from  Joseph  T.  Mitchell, 
Susan  Elizabeth  Mitchell  and  Wilson  F.  Smith,  from 
the  date  thereof  until  the  16th  day  of  September,  1898, 
and  eight  per  cent,  interest  from  said  16th  day  of  Sep- 
tember, 1898,  provided  the  principal  and  interest  shall 
all  be  paid  on  or  before  the  16th  day  of  September,  1900 ; 
otherwise,  the  interest  is  to  stand  as  in  the  note  stated — 
twelve  per  cent. 

(Signed)  "Jas.  H.  Pbice." 

In  the  making  of  said  agreement  the  said  defendant 
Joseph  T.  Mitchell  in  that  behalf  acted  for  himself  and 
as  agent  for  his  co-defendant,  Susan  Elizabeth  Mitchell. 
The  court  sustained  the  demurrer  and  gave  judgment  for 
the  plaintiff.  The  error  assigned  is  that  the  court  erred 
in  sustaining  plaintiff's  demurrer  to  defendants'  amended 
answer  and  affirmative  defense,  and  in  giving  judgment  for 
plaintiff. 

When  there  is  a  sufficient  consideration  to  support  an 
agreement  to  extend  the  time  for  the  payment  of  a  note, 
such  agreement  may  be  pleaded  in  bar  to  an  action  on  the 
note.  Was  there  anything  in  the  agreement  set  out  in 
the  answer  on  the  part  of  the  defendants  Mitchell  and  wife 
from  which  the  plaintiff  would  derive  a  benefit  or  advan- 
tage ?  If  so,  there  is  a  consideration  to  support  the  agree- 
ment; otherwise,  there  is  not  Staver  &  Walker  v,  Missi- 
mer,  6  Wash.  178  (32  Pac.  995,  36  Am.  St.  Rep.  142). 

When  this  agreement  was  made  there  was  a  definite  and 
ascertainable  sum  due  upon  the  note,  and  under  the  terms 
of  the  note  there  would  be  due  a  definite  and  ascertainable 
sum  on  September  16,  1898.     The  sum  the  defendants 
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agreed  to  pay  amounted  to  much  less  than  was  due  or 
would  become  due  under  the  terms  of  the  note,  notwith- 
standing interest  was  to  be  computed  for  two  months  longer 
lime  than  provided  for  in  the  note.  In  shorty  the  de- 
fendants promised  to  pay  a  less  sum  than  they  were  obli- 
gated to  pay ;  and,  for  the  reason  that  the  computati<m  was 
to  be  on  a  different  basis  from  that  provided  for  in  the 
note,  they  claim  a  sufficient  consideration  arises  to  sup- 
port the  agreement  to  extend  the  time  of  payment.  What 
benefit  or  advantage  was  it  to  the  plaintiff  to  make  a 
reduction  of  the  debt  due  him  of  $102.04,  up  to  the  16th 
day  of  September,  1898,  and  a  reduction  on  the  interest 
of  $32  per  annum  after  that  date  ?  What  did  he  receive 
for  this  but  the  mere  naked  promise  of  the  defendants  to 
pay  such  less  sum,  when  they  were  obligated  by  their 
contract  to  pay,  not  only  the  smaller  sum,  but  the  addi 
lional  sum  we  have  indicated?  As  was  said  by  the 
supreme  court  of  Indiana,  in  the  case  of  Wolford  v.  Pouy 
ers,  85  Ind.  294  (44  Am.  Rep.  16)  : 

^'A  money  consideration  is  capable  of  exaot  and  defi^ 
uite  admeasurement;  its  value  is  fixed  and  unalterable, 
and  there  can  not  be  any  uncertainty  as  to  its  adequacy 
or  inadequacy.  The  parties  really  exercise  no  judgment 
in  passing  upon  its  value,  for  that  never  is  in  doubt.  Courts 
can,  therefore,  pass  upon  its  sufficiency  without  infringing 
the  rule  that  where  the  parties  have  for  themselves  de- 
termined the  sufficiency  of  the  consideration,  courts  will 
not  review  their  decision.  Schnell  v,  Nell,  17  Ind.  29; 
Shepard  v.  Rhodes,  7  R.  I.  470.  But  where  the  consid- 
eration is  something  else  than  money,  there  must  be  some 
exercise  of  judgment  in  ascertaining  and  settling  its 
value." 

It  is  a  well  defined  principle  of  law  that  an  agreement 
to  accept  a  smaller  sum  in  payment  of  a  larger  one  is  not 
binding,  because  there  is  no  sufficient  consideration  to 
eupport  the  agreement. 
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"The  only  question  here  is,  "whether  this  promise  by 
the  plaintiff  to  take  a  less  sum  than  the  whole  demand  was 
ubligatory  on  the  party  ah  origine,  or  whether  it  was  a 
nudum  pactum  for  want  of  a  consideration.  I  am  clearly 
of  opinion,  that  it  was  a  nudum  pactum  in  its  creation. 
Here  there  is  a  debt  of  20  pounds  due  from  the  defendant, 
and  a  promise  by  the  plaintiff  to  take  five  pounds  only, 
which  is  in  effect  a  promise  to  give  the  defendant  16 
}K>unds.  For  a  promise  to  forgive  the  defendant  16  pounds 
ii-  like  a  promise  to  give  that  sum.  But  such  a  promise 
is  a  nudum,  pactum  for  want  of  a  consideration,  and  there- 
fore is  not  binding  unless  it  be  executed.  It  is  true,  in- 
deed, that  if  A.  promise  to  give  B.  15  pounds  and  he  actu- 
ally pays  it,  he  cannot  recover  it  back  again ;  but  here  the 
question  is,  whether  an  agreement  by  the  plaintiff  to  take 
a  less  sum  is  obligatory  without  acceptance.  It  has  been 
said,  that  a  tender  is  in  all  cases  equivalent  to  payment; 
but  that  is  not  so ;  for  if  a  tender  be  pleaded  in  bar  of  a 
promise,  it  is  not  taken  as  a  payment  but  as  a  bar  to  the 
action.  This  agreement  is  not  binding  in  law;  the 
j?laintiff  is  always  entitled  to  the  whole  demand.  And 
therefore  as  this  agreement  has  not  been  followed  up  by 
an  actual  acceptance,  which  is  negatived  by  the  record,  it 
was  not  obligatory.  And  the  plaintiff,  whether  from 
caprice  or  any  other  motive,  was  at  liberty  to  refuse  tak- 
ing less  than  his  whole  demand."  Heathcote  v.  Crook- 
shanks,  2  Term  E.  24. 

See  Smith  v.  Bartholomew,  1  Mete.  (Mass.),  276  (35 
Am.  Dec.  365)  ;  Harriman  v.  Harriman,  12  Gray,  341 ; 
Shepard  v.  Rhodes,  7  R.  I.  470  (84  Am.  Dec.  573)  ; 
Foakes  v.  Beer,  L.  R.  9  App.  Cas.  605. 

In  Smith  v,  Bartholomew,  supra,  two  were  jointly 
liable.  One  made  part  payment.  The  creditor  agreed  to 
look  to  the  other  for  the  payment  of  the  balance.  It  was 
held  that  there  was  not  a  sufficient  consideration  to  dis- 
charge the  one  paying,  because  it  was  a  payment  of  his 
fwn  debt;  that  this  was  not  a  meritorious  consideration 
requiring  a  recompense.    The  court  says : 
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'^The  payment  of  a  debt  by  a  debtor,  the  same  being 
due  and  payable,  is  not  a  sufficient  consideration  to  sup- 
port a  promise.  It  is  not  considered  as  any  detriment  to 
the  debtor,  or  benefit  to  the  creditor.  The  one  pays  only 
v/hat  he  was  bound  to  pay,  and  the  other  receives  no  more 
than  his  just  debt  Such  a  consideration  is  merely  nom- 
inal and  insignificant^  and  is  deemed  in  law  no  considera- 
tion at  all." 

For  the  same  reason  an  agreement  to  pay  a  less  sum 
in  money  than  was  due  is  no  consideration,  for  the  defend- 
ants were  under  obligation  to  pay  the  same,  and  it  is  no 
detriment  to  the  debtor  or  benefit  to  the  creditor. 

So  viewing  the  agreement  pleaded  in  the  answer  of  the 
defendants  Mitchell  and  wife,  it  is  unnecessary  to  pass 
upon  the  other  questions  discussed  in  the  briefs.  The  judg- 
ment of  the  court  below  is  affirmed. 

DuNBAB^  C.  J.,  and  Eeavis,  Fullebton  and  Axdebs. 
JJ.,  concur. 


[No.    8470.      Decided    January   11,   1901.] 

fS  7i§  H.  J.  McGee  et  ux.j  Respondents,  v.  Geoeoe  H.  Wi:fE- 

HOLT,  Appellant. 

BBS     JUDICATA — ^DECREE      OF      FORECLOSUEB — CONCLUSITEXESS     Afi 
AOAI178T   BBEACH   OF   CONTRACT   FOB   MORTOAGS. 

A  decree  of  foreclosure  is  not  res  judicata  of  an  Issue  of  breach 
of  contract  on  the  part  of  the  mortgagee  In  failing  to  loan  the  full 
amount  stipulated  for  by  the  mortgagor,  though  such  issne  may 
have  been  tendered  in  the  foreclosure  suit  and  its  acceptance 
refused  by  the  mortgagor,  since  the  mortgagor's  right  to  dank- 
ages  Is  not  material  to  the  mortgagee's  right  of  foreclosure. 

BREACH  OF  CONTRACT — ^DAUAGBS. 

In  an  action  for  damages  for  breach  of  contract  on  the  part 
of  a  mortgragee  in  retaining  a  portion  of  the  loan  agreed  upon. 
whereby  the  mortgagor  waa  unable  to  pay  a  loan  theretofore 
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made  upon  the  property,  the  only  damages  recoverable  are  the 
excess  in  interest  charges  the  mortgagor  was  compelled  to  pay 
between  the  time  of  execution  of  his  note  to  the  mortgagee  and 
its  maturity. 

BEQUESTED  INSTRUCTIONS — ^PEBTINENCT. 

It  is  error  to  refuse  a  requested  instruction,  when  it  is  fairly 
within  the  issues,  and  there  is  evidence  tending  to  prove  the 
contention  of  the  party  requesting  the  instruction. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Obanoe  Jacobs,  Judge.    Keversed. 

Frank  P.  Lewis  (Enoch  W.  Whitcomb,  of  counsel), 
for  appellant. 

William  C,  Keith  and  Bo.  Sweeney,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON,  J. — This  is  an  action  brought  by  the  re- 
spondents against  the  appellant  to  recover  damages  for 
the  breach  of  a  contract  to  loan  money.  In  their  com- 
plaint the  respondents  alleged,  in  substance,  that  they 
were  the  owners  of  an  undivided  half  interest  in  a  cer- 
tain lot  in  the  city  of  Seattle,  and  had  deeded  the  same 
ti  one  Sanders  to  secure  a  loan  of  two  hundred  twenty- 
five  dollars  made  to  them  by  Sanders ;  that  they  were  in- 
debted also  in  certain  other  amounts  then  being  pressed 
for  settlement,  and  that  they  applied  to  the  appellant  for  a 
loan  of  five  hundred  dollars  on  the  security  of  the  lot^ 
for  the  purpose  of  paying  off  this  indebtedness;  that  the 
appellant  agreed  to  loan  them  the  sum  of  five  hundred 
dollars,  whereupon  they  executed  and  delivered  to  him 
their  note  for  that  sran,  together  with  a  mortgage  upon 
the  lot,  and  that  appellant  paid  over  to  them  three  hun- 
dred dollars  but  refused  to  pay  over  anything  more ;  that 
because  of  such  refusal  they  were  unable  to  pay  off  the 
Sanders  loan,  and  that  the  real  property  was  for  that  rea- 
son lost  to  them,  to  their  damage  in  the  sum  of  two  thous- 
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nnd  dollars.  It  was  further  alleged  that  the  appellant 
had  knowledge  of  the  purpose  for  which  the  money  re- 
tained by  him  was  intended  to  be  used,  and  that  he  wan- 
tonly, knowingly,  maliciously,  and  fraudulently  withheld 
the  same  for  the  purpose  of  defrauding  respondents  of 
their  interest  in  the  mortgaged  property.  The  appellant, 
answering  the  complaint,  put  in  issue  by  general  denials 
all  of  its  material  allegations,  and  for  a  first  separate  an- 
swer pleaded  a  judgment  entered  in  his  favor  and  against 
the  respondents  in  an  action  brought  by  Sanders  to  fore- 
close his  lien  upon  the  mortgaged  property,  in  which  the 
appellant  appeared  and  by  cross-complaint  obtained  a 
foreclosure  of  his  mortgage.  For  a  second  separate  an- 
swer, he  alleged  that  the  respondents  represented  that 
they  desired  to  obtain  the  loan  of  five  hundred  dollars  for 
the  sole  purpose  of  expending  the  same  in  improving  the 
property,  paying  the  taxes,  and  insuring  the  building 
thereon;  that  they  agreed  that  they  would  at  once  secure 
a  segregation  and  partition  of  the  lot  between  tliemselves 
and  the  owner  of  the  other  undivided  half;  that  when  he 
learned  tliat  they  did  not  desire  to  expend  the  two  hundred 
dollars  in  improving  the  property,  but  to  pay  the  Sanders 
loan,  he  entered  into  another  agreement  with  respond- 
ents, by  which  it  was  agreed  that  the  full  sum  of  five 
hundred  dollars  should  not  be  loaned,  but  that  the  loan 
should  stand  as  a  loan  for  three  hundred  dollars,  and  that 
the  two  hundred  dollars  retained  by  him  should  be  in- 
dorsed on  the  note  and  mortgage.  The  respondents  put 
in  issue  the  new  matter  in  the  answer,  and  a  trial  was 
had,  resulting  in  a  verdict  and  judgment  for  respondents. 
The  learned  trial  judge  refused  to  instruct  the  jury 
that  the  judgment  in  the  foreclosure  action  constituted  a 
bar  to  a  recovery  in  the  present  action,  and  his  refusal  to 
so  charge  is  assigned  as  error.  The  record  of  the  fore- 
closure proceedings   introduced   in  evidence   shows    that 
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the  appellant  set  out  in  his  crossrcomplaint  his  version  of 
the  contract;  that  the  complaint  was  duly  served  on  the 
respondents,  who  failed  to  answer  thereto;  and  that  the 
trial  judge  found  that  three  hundred  dollars  were  actually 
loaned,  and  that  on  "certain  conditions"  the  respondents 
were  to  have  two  hundred  more,  and  that  the  judgment  was 
silent  as  to  any  of  these  matters,  being  in  form  that  of  an 
(ordinary  decree  for  the  foreclosure  of  a  mortgage.  It  is 
contended  by  the  appellant  that,  inasmuch  as  he  tendered 
the  issue  of  the  breach  of  the  contract  in  that  case,  tlie 
respondents  were  obligated  to  litigate  it  with  him  there, 
under  the  penalty  of  being  barred  from  maintaining  the 
contrary  in  any  other  action.  But  the  rule  invoked  is 
not  so  broad  as  the  appellant  contends.  Issues  which  are 
not  material  to  the  controversy,  although  determined,  do 
not  become  res  judicata.  As  was  said  by  the  court  of 
appeals  of  New  York  in  People  v.  Johnson^  38  N.  Y.  63 
(97  Am.  Dec.  770),  "And,  although  a  decree  in  express 
terms  professes  to  affirm  a  particular  fact,  yet,  if  such 
fact  was  immaterial,  and  the  controversy  did  not  turn 
upon  it,  the  decree  will  not  conclude  the  parties  in  refer- 
ence to  that  fact."  It  is  clear  that  the  issue  tendered 
was  not  material  in  the  action  to  foreclose  the  mortgage, 
as  its  maintenance  was  not  an  essential  to  the  right  of  ap- 
pellant to  foreclose.  Jones,  Mortgages,  §  378.  When 
the  appellant  refused  to  pay  over  to  the  respondents  the 
balance  of  tlie  loan,  the  respondents  had  the  choice  of  two 
lemedies;  they  could  either  return  the  money  advanced 
and  require  a  return  of  the  note  and  a  cancellation  of  the 
mortgage,  or  they  could  retain  the  money  advanced,  and 
recoup  in  damages  such  losses  as  they  suffered  because  of 
tHe  breach  of  contract,  which  were  directly  traceable  there- 
to, and  which  could  not  have  been  prevented  by  reasonable 
effort  on  their  part.  By  electing  to  retain  the  money  ad- 
vanced they  affirmed  the  contract  in  so  far  as  it  was  exe- 
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euted,  which  gave  the  appellant  the  right  to  foreclose 
for  that  amount,  when  his  note  became  due  and  payable, 
as  if  the  loan  had  been  originally  made  for  that  sum. 
The  right  to  foreclose,  and  the  right  to  maintain  an  ac- 
tion for  damages,  were  thus  separate  and  distinct  rights, 
in  no  way  connected  with  each  otlier,  and  the  respondents, 
by  refusing  to  accept  the  issue  tendered,  were  not  barred 
of  their  right  to  recover  for  the  breach  of  the  contract 
in  an  independent  action.    Allen  v.  Wall,  7  Wash.  316  (35 
Pac.  66)  ;  Long  v.  Eisenbeis,  21  Wash.  28  (56  Pac.  933). 
The  appellant  challenges  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  and  in  this  we  think  he  must  be 
sustained.    After  a  careful  examination  of  the  whole  rec- 
ord, we  are  unable  to  find  any  evidence  which,  even  re- 
motely, tends  to  show  that  the  respondents  lost  the  mort- 
gaged property  as  a  result  of  the  failure  of  appellant  to 
pay  over  the  money  retained  by  him.     Taking  the  testi- 
mony in  its  most  favorable  light,  it  shows  no  damages 
directly  resulting  from  the  breach  of  the  contract  on  the 
part  of  the  appellant,  other  than  that  the  respondents  were 
compelled  to  pay  a  higher  rate  of  interest  on  two  hundred 
dollars  for  the  time  between  the  execution  of  the  note  to 
appellant  and  the  time  it  fell  due  than  they  would  have 
been  compelled  to  pay  had  the  appellant  advanced  to  them 
the  full  amount  of  the  loan  agreed  upon.     This  sum  was 
capable  of  mathematical  demonstration,    and    the    jury 
should  have  been  confined  to  it,  as  the  measure  of  damagets 
in  case  they  found  the  issues  on  which  the  right  of  re- 
spondents to  recover  depended  in  their  favor.     The  ques- 
tion of  excessive  interest  charges,  the  amount  due  upon 
the  note,  and  in  fact  all  matters  growing  out  of  the  trans- 
action, save  only  the  damages  arising  from  the  retention 
of  the  two  hundred  dollars,  were  conclusively  adjudicated 
in  the  action  brought  to  foreclose  the  mortgage. 
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The  appellant  requested  the  court  ta  charge  the  jury 
to  the  effect  that  if  they  found  from  the  evidence  th&t  after 
the  note  and  mortgage  had  been  executed,  and  after  three 
hundred  dollars  of  the  sum  named  therein  had  been  ad- 
vanced, it  was  agreed  between  the  parties  that  the  bal- 
ance of  the  loan  should  be  retained  by  the  appellant  and 
credited  upon  the  note,  then  they  should  find  for  the  ap- 
pellant This  instruction,  or  one  of  similar  import,  should 
have  been  given.  It  was  fairly  witJiin  the  issues  made 
by  the  answer  and  reply,  and  there  was  evidence  tend- 
ing to  prove  that  such  an  agreement  was  made. 

The  judgment  is  reversed  and  tlie  cause  remanded  for 
ji  new  trial. 

Dunbar^  C.  J.,  and  Reavis^  J.,  concur. 


[No.    8518.      Decided    Janaary    11,    1901.] 

Isabel  C.  Jones,  Respondent,  v.  City  of  Seattle,  Ap- 
pellant, 

RES    JTJDICATA — ^NEGLIGENT    GRADING       OF       STREET — ^ACTION       FOR 
DAMAGES. 

A  decree  awarding  damages  for  the  grading  of  a  street,  made 
prior  to  the  improvement  and  speclaUy  confining  the  assessment 
of  damages  to  the  Injuries  resulting  ordinarily  from  the  grading 
of  the  street  Is  not  res  judicata  In  a  subsequent  action  to  recover 
damages  for  injuries  suffered  by  reason  of  negligence  and  un- 
sklllfulness  In  the  grading. 

liinnCIPAL    CORPORATIONS — ^APPR  OPRIATION  FOR  STREET — MEASURE 
OF  DAMAGES — INSTRUCTIONS. 

In  an  action  to  recover  damages  for  the  appropriation  of  a 
portion  of  plaintiffs  lot  for  street  purposes,  the  court's  Instruc- 
tions as  to  the  measure  of  damages  was  proper,  when  It  charged 
the  jury  that  they  might  take  Into  consideration  the  difterence, 

48—23  w^sn. 
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if  any,  between  the  value  of  the  lot  before  and  after  such  portion 
was  ialien  oft,  and  tliat,  if  they  should  find  tliat  the  lot  was  actu- 
ally benefited  by  the  grading,  they  could  set  ofC  such  benefit 
against  the  value  of  the  strip  taken. 

BAMX — ^AOnON     FOB     NBOLIOENT  QSADZNG — ^DAMAGSB — IfTST.KAPPrO 
ZNSTBUCTIONS. 

In  an  action  to  recover  damages  for  the  negligence  of  the 
city  in  so  carelessly  and  unskillfully  grading  a  street  as  to  re- 
move the  lateral  support  of  an  adjoining  lot,  the  action  of  the 
court  in  failing  to  instruct  the  jury  as  to  the  proper  measure  of 
damages,  after  charging  them  that  the  rule  of  damages  that 
the  difference  between  the  market  value  of  the  property  be- 
fore it  was  damaged  and  the  value  after  it  was  damaged  was 
inapplicable,  was  so  misleading  as  to  constitute  prejudicial  error, 
when  there  was  a  substantial  confiict  in  the  evidence  as  to  the 
estimates  of  damages  made  by  the  different  witnesses. 

Appeal  from  Superior  Courts  King  County. — ^Hoil 
Oranqb  Jacobs,  Judge.    Reversed. 

W.  E.  Humphrey  and  Edwa/rd  Yon  Tobel,  for  appel- 
lant. 

William  H.  BrinJcer,  B.  S.  Jones  and  John  Arthur,  for 
respondent 

The  opinion  of  the  court  waB  delivered  by 

Reavis^  J. — There  are  two  causes  of  action  stated  in 
the  complaint.  The  first  is  the  appropriation  of  nine 
feet  of  plaintiff's  premises  for  a  street;  the  second^  n^i- 
gence  in  grading  the  street.  The  answer  to  the  first  cause 
of  action  set  up  certain  condemnation  proceedings  taken 
by  the  city  a  number  of  years  before,  and  that  the  land 
by  virtue  of  such  proceedings  had  been  appropriated.  The 
answer  to  the  second  cause  of  action,  after  denials,  was 
the  former  adjudication  of  damages  in  a  suit  for  damages 
to  plaintiff's  premises  in  the  grading  and  improvement 
of  the  street. 

The  objections  to  the  first  cause  of  action  are  disposed 
of  in  Seattle  v.  Fidelity  Trust  Co.,  22  Wash  154  (60  Pac. 
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133),  where  it  was  determined  such  proceedings  for  con- 
demnation were  void.  The  decree  in  the  assessment  of 
damages  for  the  grading  of  the  street  was  rendered  be- 
fore the  grading  was  done,  and  specially  confined  the 
assessment  of  damages  therein  to  the  damages  resulting 
from  the  ordinary  grading  of  the  street.  The  second  cause 
of  action  in  the  present  suit  is  for  negligent  and  unskill- 
ful grading;  that  the  plans  were  so  inherently  bad  and 
the  work  so  unskillfuUy  done  that  it  occasioned  a  subsid- 
ence of  the  soil  supporting  plaintiff's  lot,  and  thereby 
injured  plaintiff's  premises.  The  instructions  offered  by 
defendant  have  all  been  examined,  and  we  find  no  error 
in  their  rejection  by  the  court.  The  jury  returned  a  ver- 
dict of  $500  damages  on  the  first  cause  of  action,  for 
the  appropriation  of  the  nine  feet.  The  evidence  amply 
sustains  the  verdict^  and  the  instruction  of  the  court  upon 
the  measure  of  damages  for  the  appropriation  of  the  nine 
feet  is  correct.  The  court  instructed  the  jury  that  they 
might  take  into  consideration  the  difference,  if  any,  be- 
tween the  value  of  the  lot  after  the  nine  feet  were  taken 
off  and  before  they  were  taken  off,  and  that,  if  the  jury 
should  find  that  the  ,lot  was  actually  benefited  by  the 
grading,  they  could  set  off  such  benefit  against  the  value 
of  the  strip  taken  off.  Upon  the  second  cause  of  action 
the  court,  in  substance,  instructed  that,  if  the  city  brought 
to  the  performance  of  the  grading  ordinary  care  and  skill, 
and  was  guilty  of  no  negligence  in  either  the  plan  or  the 
execution  of  the  work,  then  the  amount  recovered  as  dam- 
ages in  the  former  suit  was  full  compensation;  but  if 
the  city  in  doing  the  work  had  not  exercised  ordinary  care 
and  skill  in  either  the  plans  or  performance  of  the  work, 
by  which  damage  resulted  to  plaintiff,  then  plaintiff  could 
recover  all  the  damages  resulting  to  her  from  the  want 
of  such  care  or  skill  on  the  part  of  the  city.  The  court 
then  added: 
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"The  rule  invoked,  that  the  true  rule  of  damages  is 
the  difference  between  the  market  value  of  the  property 
taken  or  damaged,  before  it  was  thus  taken  or  damaged, 
find  its  market  value  after  it  was  so  taken  and  alleged  to 
be  damaged,  has  no  application  to  the  second  cause  of 
sctioii  set  forth  in  the  complaint,  which  pertains  princi- 
pally to  the  sloping.  The  law  allows  no  such  defense  to 
an  action  founded  on  negligence  or  want  of  care — due 
care  and  proper  skill.  This  is  all  I  desire  to  say  to  you 
en  the  second  cause  of  action  set  forth  in  the  complaint," 

The  defendant  excepted  to  the  instruction  given  upon 
the  second  cause  of  action  in  the  following  form: 

"The  defendant  excepted  to  the  above  and  foregoing 
charge  for  the  reason  that  it  was  not  an  instruction  upon 
the  law  of  the  dase.  It  had  no  application  to  the  law  of 
the  case,  and  had  a  tendency  to  mislead  the  jury;  and  for 
the  further  reason  that  the  court  did  not  in  its  instructions 
define  what  the  measure  of  damages  would  be  under  the 
second  cause  of  action,  but  only  instructed  the  jury  that 
the  measure  of  damages  would  not  be  the  difference  in 
value  between  the  property  before  the  injury  was  done 
and  the  value  of  the  property  immediately  after  the  in- 
jury was  done/' 

Tlie  last  exception  taken  is  the  only  one  deemed  of  any 
merit.  It  is  perhaps  unfortunate  that  the  attention  of  the 
court  and  counsel  in  the  progress  of  the  trial  seems  to  have 
been  directed  almost  entirely  to  the  legal  import  of  the 
affirmative  defenses  to  the  two  causes  of  action.  The  evi- 
dence sustaining  the  allegations  of  damage  under  the  sec- 
ond cause  of  action  was,  as  usually  in  proof  of  damages. 
somewhat  conflicting  in  the  value  placed  upon  the  prem- 
ises before  and  after  the  grading  was  done ;  but  substan- 
tial testimony  supports  the  verdict,  and,  if  a  correct  rule 
for  the  measurement  of  damages  had  been  stated,  the  ver- 
dict should  be  sustained.  The  rule  rejected  was  not  whollv 
inapplicable.  The  instruction  of  the  court,  excluding  the 
I'ule  of  damages  of  the  difference  between  market  value  of 
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the  property  taken  or  damaged  before  it  was  taken  or 
damaged,  and  the  market  value  after  it  was  so  taken,  as 
having  no  application  to  the  second  cause  of  action,  was 
certainly  misleading.  While  it  is  true  that  the  damages 
for  the  taking  or  appropriation  of  property  or  careful 
grading  thereof  are  properly  measured  by  the  difference  in 
value  of  the  lot,  considered  as  a  unit,  before  the  taking, 
and  its  value  after  the  injury  done,  and  tbe  rule  for  the 
negligent  or  unskillful  performance  of  such  work  may  not 
be  the  same  (that  is,  in  damage  by  unskillful  and  negli- 
gent performance  of  the  work  all  damages  proximately 
arising  therefrom  are  recoverable),  in  the  second  cause 
of  action  stated  in  the  complaint  before  us  the  elements 
of  damage  stated  are  referable  to  tlie  lot  and  improve- 
ments thereon  alone.  For  tJie  removal  of  lateral  support 
to  land  the  rule  is  stated  by  Mr.  Sutherland  in  his  work 
on  Damages  (vol.  3  [2d  ed.],  §  1053)  : 

^*The  measure  is  not  the  cost  of  restoring  the  lot  to 
its  former  situation,  or  building  a  wall  to  support  it^  but  it 
is  the  diminution  of  value  by  reason  of  the  defendant's 
11  ct.  In  estimating  the  difference  in  the  value  of  the  land, 
the  entire  lot  and  the  improvements  on  it  may  be  taken 
as  the  value  of  the  land  alone.  All  the  damages  which 
may  reasonably  be  apprehended  to  result  from  the  wrong 
done  are  recoverable  in  one  action." 

And  3  Sedg\vick,  Damages  (8th  ed.),  §  939,  thus 
states  the  rule: 

"In  an  action  to  recover  for  injuries  to  the  plaintiff's 
land,  occasioned  by  ita  falling  in,  in  consequence  of  exca- 
vations made  by  the  defendant  in  his  own  land  adjoining, 
the  measure  of  damages  is  not  what  it  will  cost  to  restore 
the  lot  to  its  former  condition,  or  to  build  a  wall  to  sup- 
port it,  but  the  amount  by  which  the  lot  is  diminished  in 
value  by  reason  of  the  acts  of  the  defendant." 

See,  also,  Keating  v.  Cincinnati,  38  Ohio  St  141  (43 
Am.  Rep.  421)  ;  Williams  v.  Missouri  Furnace  Co,,  13 
Mo.  App.  70. 
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The  court  cannot  omit,  when  ita  attention  is  directed 
to  the  issues  of  the  trial,  to  instruct  upon  a  material  issue. 
Certainly  an  instructioi]  upon  the  measure  of  damages 
alleged  in  the  second  cause  of  action  should  have  been 
given.  It  will  be  observed  that  the  defendant's  exception 
to  the  rejection  of  the  rule  and  to  the  omission  to  in- 
struct was  duly  taken.  The  court  stated  a  rule  which 
it  deemed  inapplicable,  and  did  not  direct  any  rule.  The 
jury  were,  therefore,  not  advised  as  to  how  the  damages 
should  be  estimated. 

It  is  urged  with  much  force,  however,  by  counsel  for 
respondent,  that  notwithstanding  this  error  the  verdict 
is  right  and  should  be  affirmed.  But,  as  has  been  observed, 
there  was  substantial  conflict  in  the  evidence  as  to  the  esti- 
mate of  damages  by  the  witnesses,  and  we  cannot  say  it 
affirmatively  appears  that  there  was  no  injury.  We  think, 
as  a  matter  of  legal  rights  the  defendant  was  entitled  to 
have  the  jury  instructed  properly  upon  the  measure  of 
damages,  and  upon  this  assignment  of  error  alone  the 
cause  is  reversed  and  remanded  for  a  new  trial. 

FuLLEBTON  and  Anders,  JJ.,  concur. 


[No.  8588.     Decided  Janaary  11,  1001.] 

A.  F.  McClainb,  Appellant,  v.  Solomon  Faibchild, 
Adininistrator  of  the  Estate  of  John  Saltar,  Deceased, 
Respondent, 

PLBADING — ^AMXNDING  DBMURREB  TO  PLBAD  LIMITATION  OF  ACTION 
— DIBCBSTION   OF   OOUBT. 

The  action  of  the  court  In  allowing  defendant  to  withdraw  his 
demurrer  and  Interpose  a  second  one  setting  up  the  additional 
ground  that  the  action  was  barred  by  the  statute  of  limitations 
was  within  the  discretion  vested  in  the  court,  under  the  statute 
authorizing  amendments  In  furtherance  of  Justice. 
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LIMITATION  OF  AOTIONB — BUBSGBIPTIOn — ACCBUAI.     OF     BIGHT     OF 
AOnON. 

Where  subscriptions  to  aid  in  the  construction  of  a  railway 
were  made  to  trustees  on  condition  that  promissory  notes  or 
deeds  to  real  estate  should  be  executed  and  delivered  to  the 
trustees  whenever  any  company  should  be  secured  to  construct 
the  railway,  and  should  be  placed  in  the  hands  of  the  trustees 
with  the  understanding  that  one  half  of  the  total  should  be 
paid  over  by  the  trustees  when  the  railway  was  graded  and 
the  ties  and  iron  laid,  and  the  balance  should  be  delivered  when 
the  first  train  was  run  over  the  entire  line,  a  right  of  action 
on  such  subscriptions  accrued  upon  the  completion  of  the  rail- 
way and  the  operation  of  trains  thereon;  and  where  the  sub- 
scriber had  an  option  to  pay  in  money  or  real  estate,  his  elec- 
tion was  necessary  as  soon  after  performance  of  the  conditions 
of  the  contract  as  he  had  notice  thereof,  and  the  statute  would 
begin  running  from  the  date  of  such  notice  or  demand  upon  him, 
whether  or  not  he  had  exercised  the  election  given  by  his 
option. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
James  A.  Williamson,  Judge.     Affirmed. 

T.  0.  Abhattj  for  appellant: 

In  optional  contracts,  where  the  time  of  election  is 
imcertain  and  indefinite,  the  party  reserving  the  option 
must  exercise  his  right  within  a  reasonable  time,  other- 
wise the  right  passes  to  the  other  party.  N orris  v,  Harris, 
15  Cal.  258;  Schroeder  v.  Gemeinder,  10  Nev.  361. 
Where  no  time  is  fixed  in  the  contract  for  the  perform- 
ance of  the  condition,  and  the  party  has  been  put  in  de- 
fault, the  contract  may  still  be  performed  within  a  rea- 
sonable time.  Woods  v.  Dial,  12  111.  72 ;  Wear  v.  Jack- 
sonvUle  &  S.  jB.  R.  Co.,  24  111.  593 ;  Haffnum  v.  Blooms- 
burg  &  S.  B.  B.  Co.,  27  Atl.  567 ;  Oilhert  v.  Danforth,  6  N. 
Y.  588 ;  Boberts  v.  Beatty,  21  Am.  Dec.  420.  As  long  as 
plaintiff  was  satisfied  to  wait  upon  defendant  to  choose 
between  his  privileges,  no  one  but  the  plaintiff  could  be 
injured  thereby,  and  the  defendant  cannot  complain  that 
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the  demand  was  unreasonably  delayed.  Wood,  Limitation 
of  Actions,  267;  Scherr  v.  Little,  60  Cal.,  616;  Cdm- 
chini  V.  Branstetter,  84  Cal.,  254;  Groesbech  v.  Bell,  1 
Utah,  338 ;  Emmons  v.  Hayward,  6  Cush.  501 ;  Sims  r. 
Everhardt,  102  U.  S.  300  (26  L.  ed.  87). 

Fred  H.  Murray,  for  respondent: 

The  law  upon  option  of  payment  in  money  or  property 
is  uniform  and  settled  to  the  effect  that  the  promisor  has 
option  only  prior  to  the  time  debt  is  due,  and  that  im- 
mediately upon  default  an  action  in  assumpsit  would  lie 
for  recoyery  of  money.  Plummer  v.  Keaton,  17  Tenn. 
27 ;  Wolfe  v,  Parham,  18  Ala.  441 ;  Smith  v.  Falwell,  21 
Tex.  467;  Short  v.  Abemaihy,  42  Tex.  94;  Peck  v.  Huh- 
bard,  11  Vt,  612;  Baker  v.  Todd,  6  Tex.  273  (55  Am. 
Dec.  775)  ;  Russell  v.  McCormick,  45  Ala.  587  (6  Am. 
Rep.  707). 

What  is  a  reasonable  time  depends  upon  the  nature  and 
character  of  the  thing  to  be  done,  the  circumstances  of 
the  case,  and  the  difficulties  attending  its  accomplishmenf. 
Hart  V.  Bullion,  48  Tex.  278;  Blackwell  v.  Fosters,  5S 
Ky.  88.  What  is  a  reasonable  time,  when  a  contract  is 
silent  on  the  subject,  is  a  question  of  law  for  the  court. 
Attwood  v.  Clark,  2  Qreenl.  249;  Ballom  v.  Moore,  14 
Daly,  464 ;  Cotton  v.  Cotton,  75  Ala.  345. 

The  opinion  of  the  court  was  delivered  by 

REAyis,  J. — The  complaint,  for  cause  of  action  against 
defendant  (respondent),  alleges  substantially  that  in  1S89 
certain  residents  of  Pierce  county,  at  Steilacoom,  made  a 
proposal  in  waiting  to  aid  in  the  construction  of  a  motor 
railway  between  Tacoma  and  Steilacoom.  These  per- 
sons were  designated  as  the  parties  of  the  first  part,  and 
through  certain  trustees  named  as  parties  of  the  second 
part  proposed  to  any  company,  person,  or  persons,  who 
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might  accept  the  proposal,  and  who  were  designated  as 
parties  of  the  third  part,   that  in  consideration  of  the 
construction  and  operation  by  the  parties  of  the  tliird 
part  of  a  motor  line  of  railway,  the  power  of  which  might 
be  steam  or  electricity,  at  the  option  of  the  third  parties, 
from  tlie  city  of  Tacoma  to  Steilacoom,  the  parties  of  the 
first  part  agreed  to  pay  the  amounts  set  opposite  their 
names,  either  in  money,  labor,  materials,  or  real  estate, 
as  should  be  specified  with  each  signature  contributing  to- 
ward the  building  of  such  railway.     The  conditions  upon 
which  payments  were  to  be  made  were  that  the  third  par-, 
ties  should  agree  to  the  acceptance  of  the  subsidy  pro- 
posal, and,  upon  compliance  with  the  conditions  by  the 
first  parties,  the  third  parties  were  to  construct  and  oper- 
ate the  motor  line  of  railway  from  Tacoma  to  Steilacoom, 
and  to  commence  work  of  grading  on  the  line  of  railway 
within  thirty  days  after  the  necessary  right  of  way  should 
have  been  secured,  and  such  line  of  railway  should  be 
completed  and  in  operation  within  six  months  from  the 
time  it  was  commenced.     The  trustees,  the  parties  of  the 
second  part,  were  authorized  and  empowered  to  present 
the  proposal  for  acceptance  to  any  responsible  company  or 
person  that  the  trustees  should  deem  responsible  for  the 
faithful  performance  of  the  contract,  and,  upon  the  ac- 
ceptance of  the  contract  by  the  third  parties,  the  first 
parties  agreed  to  execute  and  deliver  to  the  trustees  their 
several   promissory  notes,   payable  one   day   after  date, 
payable  to  the  third  parties  for  the  several  sums  of  money 
subscribed,  and  due  bills  for  materials  subscribed,  speci- 
fying the  material  and  labor,  and  deeds  for  the  real  estate 
subscribed,  and  the  trustees  were  instructed  to  deliver  to 
the  third  parties  such  notes,  due  bills,  or  deeds  to  real 
estate,  to  the  amount  of  one  full  half  of  the  total  thereof 
when  the  railway  was  graded  and  the  ties  and  iron  laid, 
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the  balance  to  be  delivered  when  the  first  train  was  run 
over  the  entire  line.  The  trustees  were  authorized  and 
empowered  to  grant  to  the  parties  of  the  third  part  the 
time  necessary  to  secure  the  right  of  way,  and  such  time 
might  be  extended  by  the  trustees  in  their  discretion,  but 
the  acceptance  of  the  proposal  by  the  third  parties  should 
not  bind  the  first  parties  any  longer  or  greater  length  of 
time  than  the  time  limited  by  the  trustees,  and  should 
not  preclude  the  trustees  from  contracting  with  other 
parties  for  the  construction  of  the  railway  after  the  time 
limited  by  the  trustees  for  securing  the  right  of  way  should 
expire,  and  the  parties  of  the  third  part  waived  all  claims 
and  demands  after  the  expiration  of  such  time  fixed  bv 
the  trustees.  In  July,  1890,  the  trustees  having  been 
designated,  a  written  acceptance  was  filed  with  them  by 
the  assignor  of  plaintiff  in  the  following  form : 

"I  hereby  accept  the  foregoing  proposition  and  bonuses, 
and  agree  to  construct,  equip,  and  operate  a  line  of  elec- 
tric railway  as  therein  required,  on  or  before  Feb.  28, 
1891.  On  behalf  of  Tacoma  and  Steilacoom  Railway 
Company.  T.  O.  Abbott,  President/' 

The  defendant's  intestate,  Saltar,  was  one  of  the  per- 
sons who  signed  the  proposal,  and  in  the  following  form: 

"John  Saltar,  one  thousand  ($1,000)  dollars,  or  five 
lots  in  Steilacoom,  at  my  option." 

About  the  9th  of  February,  1891,  the  railway  company, 
plaintiff's  assignor,  performed  the  conditions  on  its  part 
to  be  performed  of  the  terms  of  the  proposal  and  accept- 
ance, and  at  the  same  time  duly  notified  said  Saltar  in 
writing  of  its  performance  in  all  the  matters  and  things 
by  it  to  be  performed,  and  demanded  of  Saltar  that  he 
make  the  election  in  the  agreement  specified,  and  perform 
the  condition  required  to  be  performed  on  his  part    Saltar 
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neglected  to  perfonn  such  condition  and  to  make  his  elec- 
tion as  to  the  payment  of  his  subscription,  and  again  about 
the  6th  of  October,  1891,  a  similar  further  demand  in 
writing  was  made  upon  said  Saltar,  but  Saltar  neglected  to 
comply  with  the  demand,  and  wholly  failed  to  perfonn 
the  condition  of  the  agreement  on  his  part  to  be  per- 
formed, and  failed  to  make  any  election  as  to  the  manner 
of  payment  of  his  subscription  or  to  make  payment 
thereof.  On  the  20th  of  February,  1899,  Saltar  died, 
and  the  respondent  herein  was  appointed  administrator  of 
his  estate.  On  the  8th  of  August^  1899,  the  claim  for 
one  thousand  dollars  against  the  estate  of  deceased  was 
duly  presented  to  the  respondent  as  administrator  thereof, 
with  a  claim  of  legal  interest  thereon  from  the  9th  day 
of  February,  1891.  The  claim  against  the  estate  was 
rejected  by  respondent  Judgment  is  demanded  here  for 
one  thousand  dollars,  together  with  legal  interest  from 
the  9th  day  of  February,  1891.  It  is  also  alleged  in  the 
complaint  that  the  presentation  of  the  claim  on  the  8th 
day  of  August,  1899,  was  a  reasonable  time  for  presen- 
tation of  the  same,  on  the  performance  of  the  condition 
on  the  part  of  the  railway  company.  A  general  demurrer 
was  interposed  to  the  complaint  by  the  defendant,  and 
was  afterwards,  by  the  permission  of  the  court,  with- 
drawn and  another  demurrer  filed,  setting  up  the  addi- 
tional ground  that  the  action  was  barred  by  the  statute 
of  limitations.  The  demurrer  setting  up  the  bar  of  the 
statute  of  limitations  against  the  cause  of  action  was  sus- 
tained, and  judgment  of  dismissal  of  the  action  entered 
thereon. 

1.  Appellant  maintains  there  was  error  in  the  order 
permitting  the  filing  of  the  second  demurrer  setting  up 
the  bar  of  the  statute  of  limitations.    It  is  urged  that  the 
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statute  authorizing  amendments  to  pleading  in  further- 
ance of  justice  does  not  vest  the  court  with  indiscriminate 
discretion;  that  it  must  always  be  with  a  view  of  the 
promotion  of  the  equitable  considerations  whidi  exist  be- 
tween the  parties ;  and  it  is  particularly  insisted  that  the 
plea  of  the  statute  of  limitations  is  not  viewed  favorably, 
and  several  authorities  are  cited  which  give  color  to  the 
contention.  But  such  view  of  the  statute  of  limitations  is 
not  now,  we  think,  usual  or  supported  by  the  weight  of 
authority.  In  Morgan  v.  Morgan,  10  Wash.  99  (38  Pac. 
1054),  this  court  said : 

"Under  the  weight  of  the  authorities  the  statute  of  limi- 
lations  is  not,  now  at  least,  generally  r^arded  as  an  un- 
conscionable defense.  We  regard  this  so  well  settled  that 
wo  deem  a  citation  of  manv  authorities  imnecessarv, 
but  refer  to  Wood  v.  Carpenter,  101  U.  S.  135." 

It  is  observed  in  13  Enc  PI.  &  Pr.,  p.  209 : 

"Although  according  to  some  authorities  the  plea  of 
limitation  is  classed  among  those  not  deemed  meritorious, 
yet  the  statute  of  limitations  is  not  now  generally  regarded 

as  an  unconscionable  defense." 

* 

The  filing  of  the  amendatory  demurrer  was  within  the 
discretion  of  the  superior  court.  See  Roche  v.  ^>polcane 
County,  22  Wash.  121  (60  Pac.  69). 

2.  It  is  further  maintained  that  the  bar  of  the  statute 
cannot  prevail  against  the  claim,  because  no  date  certain 
is  fixed  in  the  contract  when  the  promise  of  Saltar  became 
enforceable,  and  therefore,  Saltar  was  entitled  to  a  rea- 
sonable time  after  the  performance  of  the  consideration 
by  the  railway  company  within  which  to  make  the  elec- 
tion of  the  form  of  his  payment  of  the  subscription  which 
he  had  reserved  to  himself ;  and  that  even  if  there  was  no 
election  reserved  to  Saltar,  and  his  promise  had  been 
simply  to  pay  one  thousand  dollars,  as  there  is  no  definite 
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date  fixed  the  right  of  action  could  not  accrue  to  plaintiff 
until  after  a  reasonable  time  had  elapsed  from  the  time 
when  the  railway  was  actually  completed  according  to 
the  agreement,  and  that  as  long  as  appellant  is  content  to 
permit  the  right  of  election  to  remain  with  Saltar  he 
could  not  complain.  But  more  than  a  reasonable  time  had 
elapsed  after  it  became  his  duty  to  make  the  election.  It 
is  also  urged  that  in  optional  contracts,  where  the  election 
must  be  made  before  a  day  certain,  if  the  election  is  not 
made  in  the  time  specified  then  the  right  of  election 
passes  at  once  to  the  other  party.  And  in  optional  contracts, 
where  the  time  of  election  is  uncertain  and  indefinite, 
then  the  party  reserving  the  option  must  exercise  his 
right  within  a  reasonable  time ;  otherwise,  the  right  passes 
to  the  other  party.  But  it  will  be  observed  the  contract 
specifically  provided  that  the  notes  and  deeds  to  the  real 
estate  and  other  things  mentioned  in  the  subscriptions 
were  to  be  delivered  to  the  trustees,  the  parties  of  the 
second  part,  upon  the  acceptance  of  the  proposal  by  the 
railway  company,  and  were  to  be  delivered  to  the  railway 
company  completely  when  the  first  train  was  run  over 
ihe  entire  line.  The  complaint  states  definitely  that  the 
railway  company  completed  its  entire  line  and  run  its 
trains  over  the  same  on  the  9th  day  of  February,  1891. 
Certainly,  under  the  terms  of  the  contract,  the  one  thou- 
sand dollars  subscription  by  Saltar  was  due  and  payable 
at  that  date,  in  default  of  the  dcliverv  of  the  deed  to  the 
real  estate;  that  is,  Saltar  must  make  his  election  to  pay 
by  deed  to  the  real  estate  or  in  money  when  the  terms 
and  conditions  of  the  contract  were  completely  performed 
by  the  railway  company,  on  the  9th  day  of  February,  1891, 
or  as  soon  thereafter  as  he  had  notice  or  demand,  and  such 
notice  and  demand  was  duly  e^ven  to  him.    Russell  v.  Mc- 
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Cormich,  46  Ala.  587  (6  Am.  Eep.  707) ;  Roberts  v. 
Beatty,  2  Pen.  &  W.  63  (21  Am.  Dec.  420). 

It  would  seem  that  the  obligatioa  of  the  subscriber  as 
set  forth  in  the  contract  was  to  make  payment  of  his 
subscription  upon  the  completion  of  the  railway.  It  does 
not  seem  that  he  had  the  election  of  the  time  when  he 
would  pay.  He  must,  however,  elect  at  the  time  what  he 
would  pay;  and  about  nine  years  had  elapsed  since  the 
accrual  of  the  cause  of  action. 

Upon  the  facts  stated  in  the  complaint,  the  superior 
court's  ruling  upon  the  demurrer  is  approved  and  the 
judgment  affirmed. 

Dunbar,  C.  J.,  and  Fuluebton  and  Andebs,  JJ.,  con- 
cur. 


f»    706 

80  6W  -, 

^2iH§^  [^o-    32^47.      Decided     January   11,    1901.] 

28   786 

i2.J2j        Mabble  Savings  Bank,  Respondent,  v.  W.  R,  Williams 

et  al.,  BoABD  OF  County  Commissionebs  of  Pacific 
County^  et  ai..  Appellants. 

bes  judicata — ^admissibility  of  evidence  to  show  what  ooh- 

CLUDED  by  FOBMEB  JUDOICENT. 

Where  a  Judgment  in  a  former  action  is  pleaded  as  an 
estoppel  in  a  subsequent  action  between  the  same  parties  in- 
volving the  same  subject  matter,  and  the  record  does  not  dis- 
close upon  which  of  several  issues  the  case  was  litigated  and 
decided,  extrinsic  evidence  is  admissible  for  the  purpose  of 
establishing  that  the  former  action  was  determined  upon  an 
issue  which  is  not  involved  in  the  subsequent  action. 

Appeal  from  Superior  Court,  Pacific  County. — ^Hon. 
Henby  S.  Elliott,  Judge.    Affirmed. 

Welsh  &  Thorp,  for  appellants. 


• 
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Hewen  &  Stratton  and  Cotton,  Teal  <&  Minor,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  C.  J. — In  August,  1892,  School  District  No. 
4  of  Pacific  county,  in  consideration  of  the  sum  of 
$5,137.50,  paid  to  it  by  Farson,  Leach  &  Co.,  issued  to 
said  company  its  negotiable  bonds  in  the  sum  of  $5,000, 
payable  twenty  years  after  August  1,  1892,  bearing  in- 
terest at  the  rate  of  seven  per  cent,  per  annum,  payable 
semi-annually.  Interest  installments  were  evidenced  by 
interest  coupons  attached  to  each  bond.  Said  bonds  Were 
issued  for  the  purpose  of  purchasing  a  school  house  site 
and  erecting  and  furnishing  a  school  house  for  said  dis- 
trict. The  respondent  herein,  on  or  about  December  8, 
1892,  purchased  the  bonds  so  issued  of  C.  H.  White  &  Co., 
who  had  become  the  owners  of  the  same.  It  is  conceded 
that  none  of  the  interest  sued  for  in  this  action  has  be^i 
paid. '  In  October,  1898,  C.  H.  White  &  Co.,  on  behalf 
of  respondent,  filed  a  petition  praying  for  a  writ  of  man- 
date to  require  the  defendants  (appellants)  to  levy  a  bond 
interest  tax  on  the  property  situated  in  School  District 
No.  4r  sufficient  to  pay  the  interest  then  accrued  on  said 
bonds,  amounting  to  $1,050.  To  this  petition  the  school 
district  filed  an  answer  containing  three  separate  affirma- 
tive defenses— one  alleging  that  the  school  district  was  in 
debt  over  and  above  the  constitutional  limitation  at  the 
time  the  bonds  were  issued;  one  alleging  that  the  bonds 
were  sold  at  private  sale,  without  notice;  also  fraud  and 
conspiracy  in  the  bidding  and  issuance  of  the  bonds,  and 
that  the  plaintiff  was  a  party  to  the  fraud ;  and  the  third 
that  at  the  time  the  bonds  aiid  coupons  were  issued  the 
school  district  comprised  a  large  portion  of  land,  which 
had  since  been  cut  off  therefrom  and  comprised  and  was  a 
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part  of  other  school  districts.  To  these  defenses  the  plaint- 
iff interposed  a  demurrer,  which  was  overruled,  and,  the 
plaintiff  electing  not  to  plead  further,  judgment  of  dis- 
missal was  taken  in  favor  of  the  defendants.  Subse- 
quently this  action  was  brought  by  the  respondent  against 
the  same  defendants  for  the  recoverv  of  the  interest  due 
upon  the  coupons  of  the  aforesaid  bonds,  and  the  judgment 
in  the  former  action  was  pleaded  as  an  estoppel  to  the  action 
now  pending.  Upon  the  trial  of  the  cause,  over  the  ap- 
pellant's objection,  testimony  was  introduced  tending  to 
show  that  the  court,  in  dismissing  the  action  of  C.  H. 
White  &  Co.,  did  not  rule,  adjudge,  or  decide  any  question 
involving  the  validity  of  the  bonds  or  interest  coupons, 
end  did  not  adjudicate  any  of  the  issues  joined  in  the 
present  action,  but  dismissed  said  suit  of  C.  H.  White  & 
Co.  and  rendered  judgment  therein  on  the  sole  ground 
that  the  moneys  then  in  the  hands  of  the  county  treasurer 
were  not  applicable  to  the  payment  of  the  interest  coupons ; 
and  the  finding  of  the  court  in  the  present  case  is  to  that 
effect.  The  reply  of  the  respondent  alleged  that  the  dis- 
trict appeared  and  answered  the  complaint  in  the  first  ac- 
tion, to  the  effect  that  none  of  the  moneys  then  in  the 
possession  of  the  county  treasurer  were  applicable  to  the 
payment  of  the  coupons  sued  on,  and  that  the  court  sus- 
tained this  plea  of  the  defendants  in  that  suit,  and  ren- 
dered the  judgment  pleaded  on  that  defense  alone;  but 
did  not  rule,  adjudge,  or  decide  any  of  the  other  defenses 
pleaded  by  the  defendants,  did  not  rule,  adjudge,  or  de 
cide  on  tlie  validity  of  said  bonds  or  interest  coupons,  and 
did  not  adjudicate  any  of  the  issues  joined  in  the  present 
action.  Upon  the  trial  of  the  cause  judgment  was  ren- 
dered in  favor  of  the  respondent  for  the  amount  demanded. 
There  are  but  two  questions  presented  by  the  record  'n 
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this  case:  (1)  Has  the  respondent,  a  foreign  corpora- 
tion, a  right  to  sue  in  the  courts  of  Washington  without 
appointing  any  agent  in  the  state  or  filing  the  appoint- 
ment of  such  agent  in  the  office  of  the  secretary  of  state  • 
(2)  Is  respondent  estopped  by  the  judgment  rendered  in 
the  case  of  C.  H.  White  &  Co.  ?  We  will  not  take  time  to 
discuss  the  first  proposition,  for  it  has  been  twice  decided 
by  this  court  against  respondent's  contention;  first  in 
Dearbof^  Foundry  Co.  v.  Augustine^  5  Wash.  67  (31  Pac. 
327),  and  then  in  La  France  Fire  Engine  Co,  v.  2' own  of 
ML  Venion,  9  Wash.  142  (37  Pac.  287,  43  Am.  St.  Kep. 
827),  which  approved  the  former  case. 

The  second  proposition  is  of  broader  import,  as  the 
decisions  upon  the  question  of  res  adjudicata  are  numer- 
ous and  somewhat  bewildering.  Certain  propositions  are 
advanced  by  the  appellants  which  it  is  claimed  the  authori- 
ties sustain,  viz. : 

"While  parol  evidence  may  be  received  to  show  what 
was  litigated  upon  the  trial,  it  must  be  consistent  with  the 
record,  and  cannot  be  admitted  to  explain  or  contradict 
it." 

"Where  the  defendant  pleads  res  adjudicata,  parol  evi- 
dence is  not  admissible  to  contradict  the  record,  and  sub- 
stitute the  opinion  of  witnesses  as  to  the  meaning  and 
effect  of  the  pleadings  and  judgment  in  the  former  case." 

"It  cannot  be  shown  by  parol  evidence,  in  opposition  to 
the  record,  that  a  question  which  appears  by  it  to  have  been 
settled  was  not  in  fact  litigated." 

"Where  it  appears  by  the  record  that  a  particular  issue 
was  determined,  all  questions  of  fact  are  excluded,  and 
the  court  must,  as  a  matter  of  law,  declare  such  determina- 
tion to  exist  and  to  be  conclusive." 

"A  judgment  bars  not  only  every  defense  raised,  but 
every  defense  that  might  have  been  raised." 

4»— 23  WASH. 
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We  are  not  certain  but  that  the  soundness  of  all  these 
propositions^  with  the  exception  of  the  last^  might  be 
conceded  without  as  a  consequence  working  a  reversal  of 
this  case.  As  to  the  last  proposition,  it  is  rather  a  loose 
expression  of  the  law,  which  has  frequently  been  used 
and  has  been  stated  as  a  general  proposition  by  this  court 
in  the  cases  cited  by  appellants.  The  essential  thing  to 
determine  is,  whether  or  not  the  question  involved  in  the 
second  suit  was  actually  litigated  in  the  first-  The  doc- 
trine of  res  adjudicata  is  based  upon  this  proposition.  It 
is  true  that,  for  the  purpose  of  preserving  the  verity  of 
judgments  and  making  stable  and  enduring  the  judgments 
of  courts,  the  law  employs  certain  presumptions  in  favor 
of  the  judgment,  but  these  presumptions  must  not  inter- 
fere with  investigations  which  elicit  the  truth.  Conse 
quently,  if  it  does  not  conclusively  appear  from  the  record 
that  the  matter  in  dispute  was  adjudicated,  evidence  will 
be  admitted  to  ascertain  that  fact  All  the  authorities 
hold  that  an  estoppel  -will  not  be  pronounced  when  it 
aflSrmatively  appears  from  the  whole  record  that  the  point 
in  controversy  was  not  actually  adjudicated,  even  where 
it  might  have  been  adjudicated  under  the  pleadings ;  that 
is  to  say,  that  presumptions  will  not  balance  or  outweigh 
the  affirmative  showing  of  the  record — as  when,  for  in- 
stance, an  opinion  has  been  filed  which  indicates  upon 
what  particular  point  the  judgment  was  granted,  where, 
under  the  pleadings,  it  might  have  been  granted  on  one 
or  more  points  raised  by  the  pleadings.  '  If  in  this  case 
the  judge  had  rendered  an  opinion  stating  that  the  de- 
murrer was  overruled  because  it  appeared  that  the  funds 
sought  could  not  be  made  responsive  to  the  judgment 
asked,  and  that  it  was,  therefore,  not  necessary  to  enter 
into  an  investigation  of  the  other  defenses,  it  would  be 
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plain,  under  all  authority,  that  estoppel  could  not  be  suc- 
cessfully invoked.  Not  having  done  that,  the  judge  in 
this  case,  who  was  the  same  judge  who  tried  the  former 
case,  heard  testimony  to  the  effect  that  the  judgment 
which  he  announced  in  the  former  trial  comprehended 
only  the  question  of  the  applicability  of  the  funds.  It 
would  seem  that  there  could  be  no  great  difference  in  prin- 
ciple. It  is  true,  the  lapse  of  time  and  the  interest  of 
witnesses  might  establish  the  fact  with  a  little  less  cer- 
tainty. Still,  we  think  less  harm  will  be  done  by  adopting 
such  rule  than  by  adopting  the  harsh  rule  that  all  ques- 
tions which  could  have  been  litigated  under  the  pleadings 
must  be  conclusively  presumed  to  have  been  litigated.  It 
i»  not  the  policy  of  the  law  to  take  snap  judgment  on  liti- 
gants, and  it  seems  to  us  that  great  injustice  might  be 
done  by  precluding  an  investigation  of  the  point  actually 
adjudicated  when  the  judgment  is  consistent  with  an 
adjudication  of  one  or  all  of  the  matters  in  issue. 

In  Smith  v.  Avid,  31  Kan.  262  (1  Pac.  626),  in  an 
opinion  rendered  by  Justice  Brewer  of  the  supreme  court 
of  the  United  States,  who  was  then  a  member  of  the 
supreme  court  of  Kansas,  it  is  said : 

"The  whole  philosophy  of  the  doctrine  of  res  adjudicata 
is  summed  up  in  the  simple  statement  that  a  matter  once 
decided  is  finally  decided;  and  all  the  learning  that  has 
been  bestowed,  and  all  the  rules  that  have  been  laid  down, 
have  been  for  the  purpose  of  enforcing  that  one  propo- 
sition. One  rule  fully  established  is,  that  you  may  exam- 
ine the  entire  record  of  the  prior  action  in  order  to 
determine  what  was  in  fact  adjudicated.  The  inquiry  is 
not  limited  to  the  mere  formal  judgment  It  extends  to 
the  pleadings,  the  verdict,  or  the  findings,  and  tlie  scope 
and  meaning  of  the  judgment  is  often  interpreted  by  the 
pleadings,  verdict,  or  findings.  Indeed,  to  determine  the 
matters  which  were  adjudicated,  not  only  may  you  look  to 
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the  entire  record,  but  also,  in  many  instances,  vou  mar 
resort  to  parol  testimony." 

In  Cromwell  v.  County  of  Sac,  94  U.  S.  351 — a  case 
which  has  been  frequently  cited  on  both  sides  of  this  ocm- 
troversy — an  extract  from  the  opinion  in  the  case  of 
Washington,  etc..  Steam  Packet  Co,  v,  Sichles,  reported 
in  24  How.  333,  is  approvingly  quoted,  and  is  as  follows: 

"The  record  produced  by  the  plaintiffs  showed  that  the 
first  suit  was  brought  apparently  upon  the  same  contract 
as  the  second,  and  that  the  existence  and  validity  of  that 
contract  might  have  been  litigated.  But  the  verdict  might 
have  been  rendered  upon  the  entire  declaration,  and  with- 
out special  reference  to  the  first  count.  It  was  competent 
to  the  defendants  to  show  the  state  of  facts  that  existed 
at  the  trial,  with  a  view  to  ascertain  what  was  the  matter 
decided  upon  by  the  verdict  of  the  jury." 

So,  in  this  case,  the  judgment  of  dismissal  might  have 
been  rendered  upon  the  question  of  the  inapplicability  of 
the  funds ;  for,  if  it  was  found  that  the  funds  were  inap- 
plicable, mandamus  would  necessarily  fail,  and  it  would 
not  have  been  necessary  for  the  court  to  have  gone  into  an 
investigation  of  the  other  questions  raised  in  the  plead- 
ings. It  seems,  then,  not  to  be  inconsistent  with  any 
equitable  rule  to  allow  the  court  to  determine  by  investi- 
gation the  particular  matter  litigated,  to  the  end  that 
matters  which  had  been  litigated  could  not  be  again  ad- 
judicated, but  that  those  questions  which  had  not  been 
adjudicated  might  be  adjudicated  for  the  first  time.  Therp 
is  also  approvingly  quoted  therein  the  case  of  Howlett  r. 
TartCy  10  C.  B.  (N.  S.)  813,  which  was  an  action  for  rent 
under  a  building  agreement  The  defendant  pleaded  a 
subsequent  a^eement  clianging  the  tenancy  into  one  frow 
year  to  year,  and  its  determination  by  notice  to  quit  be 
fore  the  time  for  which  the  rent  sued  for  was  alleged  to 
have  accrued.    The  plaintiff  replied  that  he  had  recovered 
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a  judgment  in  a  former  action  against  the  defendant  for 
rent  under  the  same  agreement,  which  had  accrued  after 
the  alleged  determination  of  tlie  tenancy,  in  which  action 
the  defendant  did  not  set  up  the  defense  pleaded  in  the 
second  action.  On  demurrer  the  replication,  after  full 
argument,  was  held  bad.  In  deciding  the  case  Mr.  Jus- 
tice WixLEs  said : 

"It  is  quite  right  that  a  defendant  should  be  estopped 
from  setting  up  in  the  same  action  a  defense  which  he 
might  have  pleaded  but  has  chosen  to  let  the  proper  time 
go  by.  But  nobody  ever  heard  of  a  defendant  being  pre- 
cluded from  setting  up  a  defense  in  a  second  action  be- 
cause he  did  not  avail  himself  of  the  opportunity  of  set- 
ting it  up  in  the  first  action.  *  *  *  I  think  we  should 
do  wrong  to  favor  the  introduction  of  this  new  device  into 
the  law." 

Mr.  Justice  Biles  said: 

"It  is  plain  that  there  is  no  authority  for  saying  the 
defendant  is  precluded  from  setting  up  this  defense." 

Mr.  Justice  Ejbatinq  said : 

"This  is  an  attempt  on  the  part  of  the  plaintiff  to  ex- 
tend the  doctrine  of  estoppel  far  beyond  what  any  of  the 
authorities  warrant." 

In  Cromwell  v.  County  of  Sac,  supra^  a  distinction  is 
made  between  the  effect  of  a  judgment  as  a  bar  or  estoppel 
ngainst  the  prosecution  of  a  second  action  upon  the  saQie 
claim  or  demand,  and  its  effect  as  an  estoppel  in  another 
action  between  the  same  parties  upon  a  different  claim  or 
cause  of  action;  and  it  is  stated  that  in  the  former  case 
ihe  judgment,  if  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  But  this  is  no  more 
than  an  announcement  of  the  rule  that  in  such  case  that 
•.vhich  was  adjudicated  upon  the  merits  of  the  action  could 
not  be  again  adjudicated;  and  while  it  is  true  that,  in 
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accordance  with  cases  cited  by  appellants  and  many  others, 
a  judgment  upon  the  pleadings  is  said  by  the  courts  to  be 
a  judgment  upon  the  merits,  it  is  not  true  with  reference 
to  the  announcement  made  in  Cromwell  v.  County  of  Sac, 
supra. 

'  In  Russell  v.  Place,  94  F.  S.  606,  in  an  action  at  law 
for  damages  for  the  infringement  of  a  patent  for  an 
alleged  new  and  useful  improvement  in  the  preparation  of 
leather — ^which  patent  contained  two  claims,  one  for  the 
use  of  fat  liquor  generally  in  the  treatment  of  leather,  and 
the  other  for  a  process  of  treating  bark-tanned  lamb  or 
sheep  skin,  by  means  of  a  compound  and  applied  in  a 
particular  manner — ^the  declaration  alleged,  as  the  in- 
fringement complained  of,  that  the  defendants  had  made 
and  used  the  invention,  and  caused  others  to  make  and  u^ 
it,  without  averring  whether  such  infringement  consisted  in 
the  simple  use  of  fat  liquor  in  the  treatment  of  leather,  or  in 
the  use  of  the  process  specified.  Held,  that  the  judgment 
rendered  in  the  action  did  not  estop  the  defendant  in  a 
suit  in  equity  by  the  same  plaintiff  for  an  injunction  and 
an  accounting  for  gains  and  profits  from  contesting  the 
validity  of  the  patent,  it  not  appearing  by  the  record,  and 
not  being  shown  by  extrinsic  evidence,  upon  which  claim 
the  recovery  was  had.  It  was  said  that  the  validity  of  the 
patent  was  not  necessarily  involved,  except  with  respect 
to  the  claim  which  was  the  basis  of  the  recoverv :  that  the 
patent  might  be  valid  as  to  a  single  claim,  and  invalid  as 
to  the  others ;  and  that  if,  upon  the  face  of  a  record,  any- 
thing is  left  to  conjecture  as  to  what  was  necessarily  in- 
volved and  decided,  there  was  no  estoppel  in  it  when 
pleaded,  and  nothing  conclusive  in  it  when  offered  as 
evidence.    Said  the  court  in  that  case: 

"It  is  undoubtedly  settled  law  that  a  judgment  of  a 
court  of  competent  jurisdiction,  upon  a  question  directly 
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involved  in  one  suit,  is  conclusive  as  to  that  question  in 
another  suit  between  the  same  parties.  But  to  this  opera- 
tion of  the  judgment  it  must  appear,  either  upon  the  face 
of  the  record  or  be  shown  by  extrinsic  evidence,  that  the 
precise  question  was  raised  and  determined  in  the  former 
Ruit.  If  there  be  any  uncertainty  on  this  head  in  the 
record — as,  for  example,  if  it  appear  that  several  distinct 
matters  may  have  been  litigated,  upon  one  or  more  of 
which  the  judgment  may  have  passed,  without  indicating 
which  of  them  was  thus  litigated,  and  upon  which  the 
judgment  was  rendered — ^the  whole  subject  matter  of  the 
action  will  be  at  large,  and  open  to  a  new  contention,  un- 
less this  uncertainty  be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  determined.  To 
apply  the  judgment,  and  give  effect  to  the  adjudication 
actually  made,  when  the  record  leaves  the  matter  in  doubt, 
such  evidence  is  admissible." 

The  doctrine  of  this  case,  if  followed,  must  be  conclu- 
sive of  the  case  at  bar.  The  very  example  given  there  is 
furnished  by  the  case  at  bar,  viz.,  that  several  distinct 
matters  may  have  been  litigated,  upon  one  or  more  of 
which  the  judgment  may  have  passed,  without  indicating 
which  one  of  them  was  litigated  and  upon  which  the  judg- 
ment was  rendered.  It  will  also  be  observed  that  the  court 
there  places  the  burden  of  proof  upon  the  party  invoking 
ihe  estoppel  to  show  that  in  such  case,  where  there  are 
several  defenses,  upon  either  of  which  the  judgment  might 
properly  have  been  based,  the  judgment  was  actually  based 
upon  the  proposition  which  is  pleaded  in  bar.  The  court 
there  cited  an  expression  of  Coke,  to  the  effect  that  an 
estoppel  must  be  certain  to  every  intent,  and  added :  "And 
if  upon  the  face  of  a  record  anything  is  left  to  conjecture  as 
to  what  was  necessarily  involved  and  decided,  there  is  no 
estoppel  in  it  when  pleaded,  and  nothing  conclusive  in  it 
when  offered  as  evidence  ;'*  citing  Aiken  v.  Peek,  22  Vt. 
260,  and  Hooker  v.  Hvbhard,  102  Mass.  245. 
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A  very  instructive  case  is  that  of  Fahey  v.  Esterley  'Ma- 
chine Co.,  44  Am.  St.  Rep.  554  (55  K  W.  580),  where 
it  was  held  that  when  the  record  does  not  settle  the  ques- 
tion, oral  evidence  is  admissible  to  show  what  was  in  fact 
decided;  and  that,  if  a  judgment  may  have  been  base*! 
upon  either  of  two  or  more  issues  presented  in  the  plead- 
ings, it  is  not  conclusive  upon  either  unless  evidence  i? 
received  to  show  which  issue  was  in  fact  determined  as 
the  ground  of  the  former  adjudication;  that  uncertainty 
as  to  what  was  in  fact  decided  is  fatal  to  the  use  of  a  judg- 
ment as  an  estoppel.  It  would  be  useless  to  make  excerpts 
from  the  opinion  in  this  case,  but  it  is  decisive  of  the 
question  at  issue,  and  Mr.  Freeman,  in  his  note  to  the  cas<\ 
has  collected  the  authorities  and  discussed  them  with  his 
usual  force  and  clearness,  showing  that  the  great  weight 
of  authority  is  to  the  effect  that  evidence  may  be  intrch 
duced  to  make  certain  that  which  is  uncertain  as  bearing 
upon  the  question  of  what  was  adjudicated  in  the  former 
action.  It  is  true  that  there  are  cases  holding  to  the 
stricter  rule  announced  in  the  expression  that  the  general 
doctrine  is  that  the  plea  of  res  adjudicata  applies,  except 
in  special  cases,  not  only  to  points  upon  which  the  court 
was  actually  required  by  the  parties  to  form  an  opinion 
and  pronounce  a  judgment,  but  to  every  point  which  prop- 
erly belonged  to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time ;  but  neither  in  those  cases  nor 
in  the  case  cited  from  this  court,  where  that  doctrine 
seemed  to  have  been  approvingly  quoted,  was  there  an 
attempt,  as  in  this  case,  on  the  part  of  the  party  resisting 
the  plea,  to  show  by  extraneous  testimony  that  the  matter 
pleaded  in  estoppel  had  not  actually  been  adjudicated  in 
the  former  trial ;  and  in  our  investigation  of  this  case, — 
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and  it  has  embraced  an  examination  of  all  the  cases  that 
were  available  to  us,  those  cited  by  the  appellants  and 
respondent,  as  well  as  many  others, — ^we  have  been  unable 
to  find  a  case  which  holds  that,  where  the  judgment  which 
is  pleaded  as  a  bar  could  have  been  rendered  upon  one  of 
many  defenses  or  affirmative  allegations,  the  party  would 
not  be  allowed  to  introduce  testimony  showing  the  truth 
and  establishing  the  fact  as  to  what  had  actually  been  liti- 
gated in  the  former  proceeding. 
The  judgment  will  be  affirmed. 

Andebs^  Fullebton  and  Keavis,  JJ.,  concur. 


[No.    3446.      Decided     January    12.    1901.] 

The    State    of    Washington,   Appellant,   v.    Andbew 

Bbuce  et  al,.  Respondents. 

MUNICIPAL    COBPORATIONS — BIDING      OF     BICYCLKS      ON      8TBEBT8 — 
POWEB   TO   LICENSE. 

A  municipaUty,  under  its  general  powers  to  manage  and 
control  its  streets  and  to  pass  ordinances  for  the  good  govern- 
ment and  welfare  of  the  town,  is  without  power  to  exact  a 
license  fee  as  a  pre-requisite  to  the  right  to  ride  bicycles  on 
its  streets. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Chables  W.  Hodqdon,  Judge.    Afl&nned. 

James  H.  Parker,  for  appellant, 
Irwin  &  Bridges,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  J. — The  town  of  Hoquiam,  a  municipal 
corporation  of  the  fourth  class,  passed  in  due  form  an 
ordinance  making  it  unlawful  for  any  person  to  ride  any 
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bicycle,  tricycle,  velocipede,  tandem  companion,  or  vehicle 
of  like  character  within  the  corporate  limits  of  the  town 
of  Hoquiam,  "until  the  owner  thereof  shall  have  paid  unto 
the  city  of  Hoquiam  annually  the  sum  of  one  dollar,  and 
obtained  a  license  therefor;"  further  making  a  violation  of 
the  ordinance  a  misdemeanor  punishable  by  fine.  The 
respondents  were  charged  in  separate  complaints,  made 
before  a  justice  of  the  peace,  with  having  violated  the 
ordinance,  and  upon  a  trial  were  convicted  and  fined. 
From  the  judgments  of  conviction  they  appealed  to  the 
superior  court,  where  the  judgments  were  set  aside  on  the 
ground  that  the  ordinance  was  invalid.  The  town  brings 
the  cases  here. 

By  subdivision  4  of  §  1011,  Ballinger's  Code,  the  town 
councils  of  towns  of  the  fourth  class  are  given  power  "to 
establish,  lay  out,  alter,  widen,  extend,  keep  open,  open,  im- 
prove, and  repair  streets,  *  *  *  and  generally  to 
manage  and  control  all  such  highways  and  places;"  and 
by  subdivision  17  of  the  same  section  power  is  given  to  the 
town  council;  "To  make  all  such  ordinances,  by-laws, 
rules,  regulations  and  resolutions  not  inconsistent  with  the 
constitution  and  laws  of  the  state  of  Washington,  as  may 
be  deemed  expedient  to  maintain  the  peace,  good  govern- 
ment and  welfare  of  the  town  *  *  *."  Undoubtedly, 
imder  these  general  provisions,  mimicipalities  of  the 
fourth  class  have  power  to  pass  all  reasonable  ordinances 
necessary  to  a  proper  regulation  of  the  use  of  the  streets. 
They  can  prohibit,  as  this  ordinance  does,  the  riding  of 
bicycles  on  the  streets  in  the  manner  known  as  "coasting," 
or  "hands  off,"  or  in  excess  of  a  reasonable  rate  of  speed, 
or  on  certain  of  the  sidewalks  of  the  town;  and  mav 
prescribe  and  enforce  penalties  for  the  violation  of  such 
regulations.  But  the  streets  of  the  town  are,  nevertheless, 
public  highways,  common  to  all  the  citizens  of  the  stiite, 
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and  may  be  used  by  them  for  the  purposes  of  travel  in 
any  of  the  recognized  methods  in  which  the  highways  of 
the  state  are  used.  A  bicycle  is  a  vehicle  within  the  mean- 
ing of  the  law,  and  the  rider  thereof  on  the  public  high- 
ways is  entitled  to  the  same  rights  and  privileges,  and  is 
governed  by  the  same  rules,  that  govern  persons  riding  or 
driving  any  other  vehicle  thereon.  To  ride  a  bicycle  on 
the  public  highways  is  not  of  itself  unlawful,  nor  is  it  so 
much  in  the  nature  of  a  nuisance  as  to  require  special 
police  surveillance.  A  municipality,  under  its  general 
powers  to  manage  and  control  its  streets  and  to  pass  ordi- 
nances for  the  good  government  and  welfare  of  the  town, 
is  without  power  to  exact  a  license  fee  as  a  prerequisite  to 
the  right  to  travel  on  its  streets,  if  the  method  adopted  be 
usual  and  reasonable,  and  not  calculated  to  prevent  a 
reasonable  use  thereof  by  others,  and  is  without  power 
therefore  to  require  a  license  fee  as  prerequisite  to  the 
right  to  ride  a  bicycle  thereon.  .  Whether  it  may  do  so 
under  an  express  statutory  grant  of  power  we  do  not  now 

determine. 

The  judgments  are  affirmed. 

DuNBAB^  C.  J.,  and  Kbavis^  J.,  concur. 


[No.    8788.      Decided    January  12,  1001.] 

S.  F.  Harbts,  Respondent,  v.  N.  P.  Halverson^  Appel-    23  779| 

lani,  -    .. 

23    779 

28    867 

PLEADING— CONCLUSION  OF  LAW — ^HOW   CORRECTED.  S^^ 

28    779 

The  objection  that  some  of.  the  allegations  in  a  complaint  _88  fig 
are  conclusions  of  law  must  be  reached  by  motion  and  will  1  a"  TJJi 

I  38    o3* 

not   render   tne   complaint   subject   to   demurrer   for   want   of  ' 
facts,  if  the  insufficiency  pertains  to  the  form  rather  than  to 
the  substance  of  the  complaint,  and  if  substantial  facts  consti- 
tuting a  cause  of  action  can  be  inferred  by  reasonable  intend- 
ment from  the  matters  which  are  set  forth. 
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LANDLORD    AND    TENANT — ACTION  FOR  POSSESSION— SUFFICIENCY  OF 
COMPLAINI^ — ^ALLEGATIONS  AS  TO  TITLE. 

In  an  action  by  a  tenant  against  a  sub-tenant  of  premises. 
It  is  sufficient  for  the  plaintifT  to  allege  that  he  is  the  lessee  of 
the  premises,  without  deraigning  his  title. 

SAME — TERMINATION   OF   TENANCY. 

Under  the  rule  that,  as  against  demurrer,  every  reasonable 
Intendment  and  presumption  is  to  be  made  in  favor  of  the  plead- 
ing, an  allegation  in  a  complaint  that  "said  lease  began  and 
ended  on  the  first  day  of  each  and  every  calendar  month"  is 
equivalent  to  an  allegation  of  monthly  tenancy,  beginning  on 
the  first  of  each  calendar  month;  and  the  allegation  as  to  time 
of  ending  is  mere  surplusage. 

SAME — NOTICE    TO    QUIT — SUFFICIENCY. 

Where  notice  to  quit  has  been  served  on  a  tenant  more 
than  twenty  days  prior  to  the  expiration  of  his  monthly  ten- 
ancy, as  required  by  statute,  the  fact  that  the  notice  gives  him 
all  of  the  first  day  of  the  succeeding  month  in  which  to  vacate 
does  not  vitiate  the  notice,  when  the  statute  does  not  require 
the  notice  to  specify  that  the  tenant  must  remove  on  the  day 
his  tenancy  is  concluded. 

INSTRUCTIONS — ^REFUSAL  OF  REQUEST — ^HARMLESS  ERROR. 

The  refusal  of  the  court  to  give  a  requested  instruction  upon 
the  matter  of  nominal  damages  is  not  prejudicial  error,  when  the 
jury  finds  only  nominal  damages  in  favor  of  plaintiff. 

UNLAWFUL  DETAINER — ^ACTlON  BY  SUCCEEDING  LESSEE. 

Where  a  tenant  refuses  to  give  up  possession  at  the  expira- 
tion of  his  term,  an  action  may  be  maintained  against  him  by 
r  lessee  whose  term  immediately  follows. 

APPEAL — HARMLESS   ERROR — LEADING   QUESTIONS. 

Allowing  or  refusing  leading  questions  is  not  generally  a 
ground  for  reversal,  unless  there  appears  to  be  a  clear  abuse  of 
discretion. 

EVIDENCE — HEARSAY. 

The  testimony  of  a  witness,  who  claimed  to  have  served  a 
notice  on  defendant,  that  he  consulted  an  attorney  and  ascer- 
tained the  attorney's  opinion  as  to  the  proper  method  of  serving 
the  notice  is  hearsay  evidence  and  not  testimony  as  to  attending 
circumstances,  and  its  admission  was  prejudicial  error,  when 
the  service  of  such  notice  was  an  issue  in  the  case. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore^  Judge.    Reversed. 

Fred  H,  Peterson,  for  appellant. 
Fred  Rice  Rowell,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

White^  J. — The  complaint  in  this  action,  omitting 
formal  parts,  is  as  foUows: 

1.  ^'That  the  plaintiff  is  the  lessee  and  entitled  to  the 
possession  of  that  second  and  upper  story  of  that  certain 
brick  building  located  on  the  southwest  corner  of  2d  ave- 
nue and  Union  streets,  in  the  city  of  Seattle,  and  state  of 
Washington,  county  of  King,  known  as  'Bigelow  Block,' 
and  is  entitled  to  collect  all  rents  due  and  owing  and  pay- 
able from  tlie  tenants  of  said  upper  story  of  said  building 
after  May  Ist^  A.  D.  1900. 

2.  That  the  defendant,  N.  P.  Halverson,  has  occupied 
room  numbered  7  in  said  second  and  upper  story  of  said 
block  under  a  verbal  lease  from  month  to  month  made  by 
I.  N.  Bigelow,  the  owner  of  said  building,  and  that  said 
lease  began  and  ended  on  the  1st  day  of  each  and  every 
calendar  month. 

3.  That  on  the  9th  day  of  April,  A.  D.  1900,  and  more 
than  20  days  prior  to  the  expiration  of  the  monthly  term 
of  said  lease  for  the  month  ending  May  Ist,  A.  D.  1900, 
said  I.  K.  Bigelow,  desiring  to  terminate  said  monthly 
lease  of  this  defendant,  served  notice,  by  delivering  a  copy 
1  hereof  personally  to  this  defendant,  requiring  him,  this 
defendant,  to  quit  the  said  premises  at  the  expiration  of 
said  month  ending  May  1st,  1900. 

4.  That  said  defendant  continues  in  possession  of  said 
room  No.  7  in  person  continually,  since  May  1st,  A.  D. 
1900,  without  the  permission  of  this  plaintiff,  and  by 
reason  whereof  this  plaintiff  has  sustained  damages  in  tiie 
sum  of  $50,"  etc. 

To  this  complaint  a  demurrer  was  interposed,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
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a  cause  of  action,  which  demurrer  was  overruledy  and  this 
is  assigned  as  error.  No  motion  to  make  the  complaint 
more  definite  or  certain  was  made.  The  appellant  con- 
tends that  the  allegation  that  plaintiff  '^s  the  lessee  and 
entitled  to  the  possession  of  that  second  and  upper  storj 
*  *  *  and  is  entitled  to  collect  all  rents  due  and 
owing  and  payable  from  tenants  of  said  upper  story,  after 
May  1st,  A.  D.  1900,"  is  a  conclusion  of  law  that  would 
result  from  certain  facts,  such  that  on  a  certain  date  the 
plaintiff,  by  virtue  of  an  agreement,  had  become  the  ten- 
ant of  said  Bigelow,  and  whatever  her  rights  may  have 
been,  and  also  that  by  virtue  thereof  she  was  entitled  to 
all  the  rents,  and  that  there  was  an  attornment  by  the  ten- 
ant ;  but  to  allege  merely  that  she  was  the  lessee,  not  stat- 
ing when  or  how  it  happened,  or  what  was  done,  is  not 
complying  with  the  statute,  which  requires  "the  com- 
plaint must  set  forth  the  facts  on  which  he  seeks  to 
recover."  Even  if  we  conceded,  for  the  purpose  of  this 
decision,  that  the  allegation  is  a  conclusion  of  law,  yet  it 
is  not  such  an  objection  as  can  be  urged  upon  demurrer. 

"Thus,  if  instead  of  alleging  the  issuable  facts  the 
pleader  should  state  the  evidence  of  such  facts,  or  even  a 
portion  only  thereof,  unless  the  omission  was  so  extensive 
that  no  cause  of  action  at  all  was  indicated,  or  if  he  should 
aver  conclusions  of  law,  in  place  of  fact,  the  resulting 
insufficiency  and  imperfection  would  pertain  4o  the  form 
rather  than  to  the  substance,  and  the  mode  of  correction 
would  be  by  a  motion,  and  not  by  a  demurrer."  Pomeroy, 
Code  Kemedies,  §  549. 

This  rule  was  adopted  by  the  supreme  court  of  the  terri- 
tory of  Washington  in  the  case  of  Chambers  v.  Hoover,  3 
Wash.  T.  107  (13  Pac.  466),  and  re-affirmed  by  this  court 
in  Isaacs  v.  Holland,  4  Wash.  54  (29  Pac.  976).  The  triie 
doctrine  is  that  every  reasonable  intendment  and  presump- 


HARRIS  V.  HALVERSON.  783 

• ^^___^^^___^______^ 

Jan.  1901.]  Opinion  of  the  Ooart —  Whitb,  J. 

tion  is  to  be  made  in  favor  of  the  pleading^  and  if  substan- 
tial facts  which  constitute  a  cause  of  action  are  stated  in 
the  complaint,  or  can  be  inferred  by  reasonable  intend- 
ment from  the  matters  which  are  set  forth,  although  the 
allegations  of  these  facts  are  conclusions  of  law,  or  oth- 
erwise imperfect,  incomplete,  and  defective,  such  insuffi- 
ciency pertaining  to  the  form  rather  than  to  the  sub- 
stance, the  proper  mode  of  correction  is  not  by  demurrer 
nor  by  excluding  evidence  at  the  trial,  but  by  a  motion 
before  the  trial  to  make  the  averments  more  definite  and 
certain  by  amendmentw  Pomeroy,  Code  Remedies, 
§§  547,  549. 

This  court  has  held  that  an  allegation  that  the  plaintiffs 
are  ^ 'owners'^  of  the  premises  is  sufficient^  without  deraign- 
ing  their  title.  Shannon  v.  Qrindstaff,  11  Wash.  536  (40 
Pac.  123).  WiS  think  the  allegation  that  the  plaintiff  is 
^'lessee"  falls  within  the  same  rule. 

From  the  context  in  paragraph  two  of  the  complaint, 
it  is  manifest  that  the  allegation  '^that  said  lease  began 
and  ended  on  the  first  day  of  each  and  every  calendar 
month"  is  equivalent  to  alleging  that  said  tenancy  began, 
etc.  This  paragraph  alleges  that  defendant  occupied  room 
No.  7  imder  a  verbal  lease  from  month  to  month.  This 
is  an  allegation  of  a  monthly  tenancy.  It  is  claimed, 
however,  that  no  such  tenancy  could  begin  and  end  on  the 
first  day  of  eVery  calendar  month.  The  allegation  of  this 
paragraph,  construed  under  the  rule  hereinbefore  stated, 
amounts  to  this :  That  appellant  was  a  tenant  from  month 
to  month ;  that  his  tenancy  began  on  the  first  of  each  calen- 
dar  month.  The  allegation  as  to  when  it  ended  is  there- 
fore mere  surplusage;  for,  under  the  authorities  cited  by 
the  appellant,  and  imder  the  law  as  we  understand  it  to 
be,  if  the  monthly  term  began  on  the  first  day  of  the 
month,  it  would  end  on  the  last.     The  allegation  of  the 
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third  paragraph  of  the  complaint  is  to  tlie  eflFect  that  on 
the  9th  of  April,  1900,  prior  to  the  expiration  of  the 
monthly  term,  respondent  served  on  the  appellant  notice 
to  quit  said  premises  at  the  expiration  of  said  month  end- 
ing May  1,  1900,  There  was  no  tenancy  ending  May  1, 
1900.  The  monthly  tenancy  ended  on  April  30th.  The 
notice  was  served  on  April  9,  1900.  As  we  have  said,  the 
proper  construction  of  the  second  paragraph  of  the  com- 
plaint is  that  the  tenancy  began  on  the  first  of  each  cal- 
endar month.  The  said  month  referred  to  in  paragraph 
three  means  the  calendfir  month  of  April,  and  under  it  the 
*  notice  served  was  admissible  in  evidence,  and  the  words 
"ending  May  1,  1900,"  could  not  have  misled  the  appel- 
lant as  to  the  meaning  of  the  notice.  The  notice  actually 
served  was  as  follows : 

"Notice  is  hereby  given  and  extended  that  you  are 
hereby  required  to  quit,  surrender  up,  and  deliver  to  the 
undersigned,  the  possession  and  occupancy  of  those  cer- 
tain premises  described  as  follows,  to  wit: — ^Photographic 
rooms  No.  seven  (7)  on  second  floor  of  Bigelow  Block, 
corner  of  2d  avenue  and  Union  street,  in  the  city  of  Seat- 
tle, state  of  Washington,  which  you  now  hold  of  me ;  and 
to  remove  therefrom  and  vacate  said  premises  on  or  before 
the  first  day  of  May,  A.  D.  1900,  pursuant  to  the  statute 
in  such  case  made  and  provided ;  and  you  are  further  noti- 
fied that  on  said  first  day  of  May,  A.  D.  1900,  the  relation 
of  landlord  and  tenant  heretofore  existing  between  the 
undersigned  and  yourself  will  thereupon  cease  and  termi- 
nate. You  are  further  notified-  hereby  that^  in  case  of 
your  failure  so  to  do,  you  will  be  guilty  of  unlawful 
detainer,  and  liable  to  an  action  for  such  unlavtrf ul  de- 
tainer." 

The  tenant,  under  his  contract  of  lease,  had  the  right  to 
occupy  the  premises  imtil  12  o'clock  midnight  of  April 
80th.  The  mere  fact  that  he  was  given  by  the  notice 
uU  of  the  first  day  of  May  to  remove  we  do  not  think 
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vitiated  the  notice,  or  amounted  to  a  new  contract  of  let- 
ting for  another  month  or  for  any  period  of  time.  He 
was  entitled,  under  the  law,  to  more  than  twenty  days' 
notice  to  quit  before  the  expiration  of  his  monthly  ten- 
ancy. This  he  received,  and,  in  addition,  his  landlord 
gave  him  all  of  the  first  day  of  the  ensuing  month  to 
remove.  This  day,  as  the  evidence  shows,  corresponded 
to  the  day  upon  which  the  rent  was  payable ;  the  receipts 
showing  that  the  rent  was  paid  on  the  first  day  of  the 
month  in  advance,  ^he  statute  does  not  require  the  notice 
to  specify  the  time  at  which  the  tenant  must  remove.  It 
simply  requires  it  to  be  served  more  than  twenty  days 
before  the  expiration  of  the  tenancy.  The  notice  in  this 
case  required  the  tenant  to  vacate  on  or  "before  the  1st  day 
of  May  and  was  a  sufficient  notice  to  vacate  on  April  30th, 
the  day  his  tenancy  expired.  We  are  aware  that  it  has 
been  held: 

"If  a  particular  day  is  named  in  the  notice  it  must  be  the 
day  of,  or  corresponding  to,  the  conclusion  of  the  ten- 
ancy, and  not  to  its  commencement."  Taylor,  Landlord 
&  Tenant  (8th  ed.),  §  477. 

But  it  has  also  been  held  that  where  there  was  a  letting 
from  month  to  month,  and  the  tenancy  began  on  the  18th 
of  December,  a  notice  to  quit  on  the  17th  of  January  was 
not  sufficient;  that  the  notice  should  have  been  to  quit 
cm  the  18th  of  January.  Waters  v.  Young,  11  R.  I.  1  (23 
Am.  Rep.  409);  Steffens  v.  Earl,  40  K  J.  Law,  128 
r29  Am.  Rep.  214). 

We  think  that  all  the  tenant  was  entitled  to  was  more 
than  twenty  days'  notice  before  the  30th  day  of  April,  that 
his  tenancy  would  end,  and  that  giving  an  additional  day, 
at  the  tenant's  option,  as  was  the  effect  of  this  notice, 
does  not  render  it  invalid. 

50—23   WABB. 
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The  appellant  calls  attention  to  two  leading  questions, 
one  of  which  was  answered  over  his  objection.  Allowing 
or  refusing  leading  questions  is  not  generally  a  ground  for 
reversal^  unless  there  appears  to  be  a  clear  abuse  of  discre- 
tion. We  are  not  prepared  to  say  there  was  such  an  abuse 
as  to  prejudice  the  appellant  in  this  instance. 

The  appellant  requested  instructions  as  to  nomina] 
damages,  and  error  is  assigned  for  refusal  to  instruct  on 
this  point.  The  jury  found  nominal  damages,  and  there- 
fore the  appellant  was  not  prejudiced  by  the  refusal  of  the 
court  to  instruct  on  that  subject.  The  court  instructed  the 
jury,  in  substance,  that^  if  they  found  the  appellant  was 
not  entitled  to  the  possession  of  the  premises,  they  should 
find  for  the  plaintiff  "such  sum,  not  exceeding  fifty  dol- 
lars, as  you  shall  find  from  the  evidence  constitutes  the 
damages,  if  any,  sustained  by  the  plaintiff  by  reason  of 
the  defendant's  failure  to  surrender  the  premises  at  tJie 
time  indicated  in  the  notice."  The  court  did  not  tell  the 
jury,  as  assigned  as  error,  that  "they  could  find  such 
damages  as  they  might  see  fit.''  The  record  does  not  show 
this  assigned  error,  and  we  will  not  further  consider  it- 
There  was  evidence  tending  to  show  that  from  the  first 
day  of  May,  1900,  the  plaintiff  was  the  lessee  of  the 
owner  of  the  premises  in  question,  and  in  Capital  Brewing 
Co.  V.  Crosbie,  22  Wash.  269  (60  Pac.  652),  we  held 
that,  where  a  tenant  refuses  to  give  up  possession  at  the 
expiration  of  his  term,  an  action  may  be  maintained 
against  him  by  a  lessee  whose  term  immediately  follows. 
The  seventh  assigned  error  is,  therefore,  not  well  founded. 
We  will  consider  together  the  fourth  and  fifth  errors 
assigned,  which  are  as  follows:  Permitting  hearsay  evi- 
dence to  be  introduced  upon  the  trial,  and  refusing  to 
strike  out  part  of  BigeloVs  testimony.  The  appellant  in 
his  answer  denied  that  notice  to  quit  was  served  upon 
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him.  BigeloWy  the  owner  of  the  property,  in  his  testi- 
mony in  chief y  testified  positively  on  behalf  of  respondent 
that  he  delivered  a  copy  of  the  notice  to  quit  personally 
to  appellant  This  was  all  of  the  testimony  in  chief  on 
that  point  offered  by  respondent.  The  appellant  flatly 
contradicted  Bigelow,  and  testified  that  no  notice  was 
served  upon  him  by  Bigelow,  but  that  his  (appellant's) 
wife  gave  him  the  notice  on  the  9th  of  April.  The  wife 
testified  that  on  the  9th  day  of  April,  Bigelow  came  into 
their  reception  room  and  handed  the  notice  to  her,  and  she 
afterwards  gave  it  to  her  husband.  Under  the  undisputed 
facts  in  this  case,  the  service,  imder  the  statute,  could  be 
made  only  by  delivering  a  copy  personally  to  the  appel- 
lant. Bal.  Code,  §  5629.  On  rebuttal,  Bigelow,  over  the 
objection  of  appellant,  to  which  proper  exceptions  were 
saved,  was  allowed  to  testify  that  he  consulted  his  attor- 
ney, Mr.  Rowell,  and  ascertained  the  attorney's  opinion 
as  to  the  proper  method  of  serving  the  notice.  The  fol- 
lowing question  was  then  asked,  and  answered  by  the 
witness: 

"Q.  From  my  (Rowell's)  advice  what  did  you  do 
when  you  went  to  serve  this  notice — ^what  did  you  imder- 
stand  that  you  must  do?  I  will  put  that  a  little  different: 
What  did  you  understand  that  the  statute  of  the  state 
of  Washington  required  you  to  do  in  order  to  make  a 
service? 

A.  I  understood,  according  to  your  instruction,  and  I 
supposed  you  knew,  that  I  was  to  serve  personally  any 
notice  of  the  kind.  I  had  otliers  to  serve,  and  I  was  to 
serve  personally  on  the  parties  themselves.  You  also 
instructed  me  that  if  they  did  not  take  it  from  my  hand, 
and  I  would  place  it  on  their  desk,  I  would  serve  it  as 
effectively,  and  consequently,  when  I  went  in,  I  gave  Mr. 
Halverson  that  notice.  I  was  passing  through  there,  and 
if  he  had  not  been  in  the  room  I  could  have  seen  him 
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in  the  other  room.  There  was  a  lai^  door  op^ng  in 
there.  There  was  no  reason  why  I  should  not  give  it  to 
him." 

The  fifth  assigned  error  is  because  the  court  did  not 
strike  out  all  of  this  answer  after  the  word  "consequently." 
The  jury  were  entitled  to  know  all  of  the  drcumstances 
attending  the  service  of  the  notice,  but  conversations 
with,  and  advice  of,  attorneys  prior  to  such  service  are 
not  attending  circumstances.  Most  of  this  testimony  was 
hearsay  evidence,  and  its  tendency  was  to  bolster  up  Bige- 
low's  evidence. 

"One  of  the  most  important  of  the  rules  excluding 
certain  classes  of  testimony  is  that  which  rejects  hearsay 
evidence.  By  this  is  meant  that  kind  of  evidence  whidi 
does  not  derive  its  value  solely  from  the  credit  to  be 
attached  to  the  witness  himself,  but  rests  also  in  part  on 
the  veracity  and  competency  of  some  other  person  from 
whom  the  witness  may  have  received  his  information. 
*  *  *  The  dangers  of  admitting  hearsay  evidence  are 
especially  obvious  when  issues  of  fact  are  to  be  determined 
by  jurors  who  are  not  trained  to  discriminate  between 
different  grades  of  testimony;  between  those  statements 
which  in  a  legal  sense  are  only  gossip  and  odiers  which 
are  tested  by  cross-examination  and  sanctioned  by  the  sol- 
emnity of  an  oath."   2  Jones,  Evidence,  §  299. 

Part  of  the  testimony  which  the  appellant  moved  to 
strike  was  the  conclusion  of  the  witness,  and  as  to  that 
the  motion  should  have  been  granted.  But,  if  this  were 
the  only  error,  we  would  not  consider  it  of  sufficient  impor- 
tnnce  to  reverse  the  judgment.  The  other  testimony  of 
Bigelow,  as  to  the  advice  of  his  attorney  and  what  he 
i-nderstood  from  his  conversation  with  him  was  clearly 
inadmissible,  and  from  its  nature  must  have  been  preju- 
dicial, and  it  should  not  have  been  admitted  over  appel- 
lant's objection. 
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For  that  reafion,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  is  remanded  for  a  new  trial ;  appel- 
lant to  recover  his  costs  of  this  appeal. 

DuNBAB^  C.  J.,  and  Rbavis^  Ain>BBS  and  Fullbbton, 
JJ.,  concur. 


[No.    8620.      Decided    December  26,   1900.] 
H.  H.  Eaton,  Respondent,  v.-  County  of  Spokane,  Appellant. 

Appeal  from  Superior  Court,  Spokane  County. — Hon.  William 
E.  Richardson,  Judge.    Affirmed. 

James  Z.  Moore,  Prosecuting  Attorney,  Miles  Poindexter  aud 
Horace  Kimhall,  for  appeUant. 

John  H,  Roche,  for  respondent. 

Dunbar,  C.  J. — ^This  was  an  action  by  the  plalntlft  (re- 
spondent) against  the  county  of  Spokane  to  recover  certain 
commissions  on  sheriffs  sales  in  foreclosure  suits,  which 
were  alleged  to  have  been  turned  over  to  the  county  treasurer, 
it  having  been  held  by  this  court  in  Soderberg  v.  King  County, 
15  Wash.  194  (45  Pac.  785,  33  L.  R.  A.  670,  55  Am.  St.  Rep. 
878),  that  a  sherift  was  not  entitled  to  a  commission  upon  a 
sale  of  mortgaged  premises  under  a  decree  of  foreclosure, 
where  the  property  was  bid  in  by  the  plaintiff  for  the  amount 
of  the  mortgage  debt,  and  that  where  the  sheriff,  upon  making 
a  foreclosure  sale,  had  been  paid  by  the  bidder,  who  was  the 
plaintift  in  the  action,  a  certain  sum  as  commission,  such  sum 
constituted  a  surplus  in  the  hands  of  the  sheriff,  which  it  was 
his  duty  to  pay  over  to  the  judgment  debtor.  At  the  close  of 
the  plaintifT's  evidence,  defendant  moved  for  judgment  of  non- 
suit against  the  plaintiff,  upon  the  ground  that  no  proof  had 
been  offered  that  the  sheriff  had  paid  over  any  of  the  surplus 
funds  aforesaid  to  the  treasurer  of  Spokane  county.  The  mo- 
tion was  denied,  and  the  court  found  that  such  commissions 
had  been  paid  to  the  treasurer  aforesaid. 

There  is  only  one  assignment  of  error,  viz.,  that  the  evidence 
does  not  justify  this  finding  of  fact  by  the  court  The  evidence 
is  very  brief,  but  from     an     examination  of  it  we  are  of  the 
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opinion  that  there  was   sofficient  proof  on  tlila  question  to 
justify  the  finding  of  the  court.     The  judgment  is  therefore 
affirmed. 
Rbavis,  Fuixebton  and  Andsbs,  JJ.,  concur. 


[No.    8880.      Decided    December  27,   1900.] 

United  States  Savings  a  Loan  Compant,  AftpeUant,  v.  Habbi- 

soN  Owens   et  ux..  Respondents. 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon.  Charles 
W.  HoDODON,  Judge.    Affirmed. 

Shank  d  Smith,  for  appellant. 

Ctreene  d  Griffiths    (/.  A.  Hutchesan,  of  counsel),  for  respond- 
ents. 

Peb  Cubiam. — ^This  was  an  action  to  foreclose  a  mortgage 
given  by  the  respondents  to  the  appellant  to  secure  a  loan 
made  upon  the  terms  and  conditions  common  to  buildinif  and 
loan  associations.  The  trial  court  held  that  all  payments 
made  by  the  borrower  to  the  company  whether  as  dues,  pre- 
miums, fines,  interest,  or  otherwise,  applied  directly  upon  the 
loan,  discharging  it  pro  tanto,  and  the  correctness  of  this 
holding  is  the  question  here.  In  Hale  i;.  Stenger,  22  Wash. 
616,  699  (61  Pac.  166),  we  decided  that  such  payments  should 
be  so  applied,  and  for  the  reasons  given  in  that  case  the  Judg- 
ment will  stand  affirmed. 


[No.    8407.      Decided    December  27,  1900.] 
Charles  P.  Hopkins  et  aJ„  Respondents,  t.  Williaic  Hale,  as 
Receiver  of  the  American  Savings  d  Loan  Association,  Appettani, 

Appeal   from   Superior   Court,  King  County. — ^Hon.   William 
Hickman  Moobe,  Judge.    Affirmed. 

Clise  d  King,  for  appellant. 
Fred  H.  Peterson,  for  respondent. 

Peb  Cubiam. — On  the  authority  of  the  case  of  Haie  r.  Stem- 
ger,  22  Wash.  616,  699  (61  Pac.  166),  the  Judgment  of  the  trial 
court  is  affirmed. 
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APPBAL. 

1.  Di9mi98<il  of  Appeal — Cessation  of  Controversy.  Where 
It  appears  on  the  face  of  the  records  that  the  appellant 
had  an  appealable  interest  in  the  controversy  at  the  time 
the  judgment  appealed  from  was  entered  against  him,  the 
appeal  will  not  be  dismissed  because  a  contingency  could 
happen  which  would  determine  the  controversy,  since  the 
presumption  is  tnat  appellant's  interest  continues  until 
his  rights  are  finally  determined;  and  this  presumption 
can  be  overcome  only  by  an  affirmative  showing,  appear- 
ing either  upon  the  face  of  the  record  or  by  extrinsic 
evidence,  that  such  interest  has  ceased  to  exist — Wood 

V.  Seattle 1 

2.  Dismissal  of  Appeal — Failure  to  Prosecute.  A  motion  to 
dismiss  an  appeal  for  failure  to  send  up  the  record  in 
time  will  not  be  entertained^  when  the  motion  is  not 
made  until  after  the  record  has  been  filed. — McNamara 

V.  Crystal  Mining  Co 26 

3.  Agreed  Statement  of  Facts — Omissions  from  Record. 
The  fact  that  a  statement  of  facts  does  not  include  cer- 
tain exhibits  and  depositions  introduced  in  evidence, 
which  omission  is  apparent  on  the  face  of  the  record,  is 
not  ground  for  striking  the  statement,  when  it  appears 
from  the  judge's  certificate  that  the  facts  included  are 
"such  thereof  as  the  parties  have  agreed  to  be  all  that 
are  material." — Nickeus  v.  Lewis  County 126 

4.  Matters  Reviewable — Order  Quashing  Writ  of  Execution. 
The  provisions  of  Hal.  Code,  9  6500,  subd.  7,  which  allow 
an  appeal  from  any  final  order  made  after  judgment, 
which  affects  a  substantial  right,  which  appeal  shall 
bring  up  for  review  any  previous  order  in  the  same 
action  which  involves  the  merits  and  necessarily  affects 

(791) 
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the  order  appealed  from,  does  not  authorize  the  review 
of  an  order  vacating  a  judgment*  when  the  appeal  l8 
from  an  order  quashing  a  writ  of  execution  which  had 
heen  issued  on  the  vacated  judgment. — Sturgiss  v.  Dart, .  244 

6.  Bame — Order  Vacating  Judgment — Collateral  Attack, 
The  action  of  the  court  in  vacating  an  entire  Judgment 
for  the  foreclosure  of  a  mortgage,  on  the  motion  of  a 
party  whose  interest  affected  only  a  part  of  the  real 
property  included  within  the  mortgage,  is  properly  re- 
viewable on  appeal  from  the  order  of  vacation,  and  can- 
not form  a  basis  for  collateral  attack. — Id 244 

6.  Record  —  Notice  of  Appeal  —  Presumptions.  When  It  is 
manifest  from  the  entire  record  that  notice  of  appeal  has 
been  duly  given  in  open  court,  the  fact  that  the  clerk's 
entries  recite  taat  appellants  gave  notice  in  open  court 
that  they  "intended  to  appeal"  will  be  presumed  as  inad- 
vertently entered. — Ranahan  v.  Oihhons 258 

7.  Bame.  The  presumption  arises  from  the  fact  that  entry 
of  a  notice  of  appeal  has  been  made  that  the  clerk  was 
directed  by  the  court  to  make  it,  and  it  is  unneces- 
sary for  the  record  to  recite  that  the  clerk  was  so  di- 
rected.—Id. . . 255 

8.  Exceptions — Sufficiency  Of.  An  exception  to  findings  of 
fact,  specifying  them  by  number,  is  a  sufficient  compli- 
ance with  the  statutory  requirement  (Bal.  Ck)de,  S  5052) 
that  a  party  excepting  must  specify  the  part  or  parts 
excepted  to;  and  the  fact  that  the  party  excepting  used 
the  word  "objection"  instead  of  "exception,"  is  imma- 
terial, when  the  context  makes  it  evident  that  he  was 
urging  an  exception  to  the  findings. — Id 256 

9.  Bame — Filing  Under  Nunc  Pro  Tunc  Order.  Where  ex- 
ceptions to  findings  of  fact  and  conclusions  of  law  were 
duly  made  in  open  court  and  taken  down  by  the  court 
stenographer,  but  through  oversight  were  not  filed  or 
noted  on  the  margin  or  at  the  foot  of  the  decision  by  the 
Judge,  as  required  by  Bal.  Code,  9  5052,  it  is  within  the 
power  of  the  court,  by  nunc  pro  tunc  order,  to  direct 
their  filing  and  attaching  to  the  findings  as  of  the  date 

of  the  findings.— Id ^5 

10.  Assignments  of  Error.  An  assignment  of  errors  Is  auf- 
flcient  when  there  can  be  gathered  therefrom  the  points 
upon  which  the  appellant  relies  for  a  reversal. — Id 
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11.  Findings  J>y  Court — Conclusiveness,  Although  the  evi- 
dence may  be  conflicting,  the  findings  of  the  trial  court 
will  not  be  allowed  to  control,  when  they  are  opposed 
by  a  clear  preponderance  of  the  evidence,  or  where  the 
overwhelming  weight  of  the  evidence  is  in  favor  of  the 
appellant.— Id 255 

12.  Exceptions  to  Findings — Sufficiency.  The  evidence  upon 
which  findings  of  fact  were  based  will  not  be  reviewed 
upon  appeal,  where  the  exception  taken  to  the  findings 
is  a  general  one,  applying  to  all  of  them,  instead  of 
particularly  specifying  the  ones  which  are  erroneous. — 
Payette  v,  Willis 299 

13.  Harmless  Error — Exclusion  of  Evidence.  In  an  action 
upon  a  contract  of  guaranty  of  payment  given  by  de- 
fendant to  plaintifT,  upon  the  sale  of  a  piano  to  a  third 
person,  the  rejection  of  a  general  contract  showing  that 
defendant  had  agreed  to  guaranty  the  payment  of  the 
price  of  all  pianos  shipped  by  plaintifT  to  him  ^or  sale 
is  harmless  error,  when  the  particular  contract  of  guar- 
anty in  suit  has  been  admitted  in  evidence. — W.  W.  Kim- 
hall  Co.  V.  Cockrell 529 

14.  Error  Prejudicial  to  Respondent  Cannot  Be  Urged  by 
Appellant.  On  an  appeal  by  a  party  from  a  judgment 
declaring  the  ownership  In  the  adverse  party  of  money 
In  the  registry  of  a  federal  court,  which  was  claimed  by 
both  of  them,  the  appellant  cannot  urge  against  the 
validity  of  the  judgment  that  the  federal  court  may  not 
respect  the  judgment  of  the  state  court  and  may  refuse 
to  disburse  the  money  pursuant  thereto,  as  such  objec- 
tion to  the  judgment  affords  no  ground  of  injury  to 
appellant. — Long  v.  Eisenheis 556 

15.  Sufficiency  of  Evidence,  In  an  action  for  divorce  the 
findings  of  the  trial  court  that  the  allegations  of  the 
complaint  are  not  sustained  by  the  evidence  will  not  be 
disturbed  on  appeal,  unless  the  evidence  clearly  warrants 

a  different  conclusion. — Bounds  v.  Bounds 593 

16.  Appealable  Order — Dissolution  of  Attachment.  An  order 
dissolving  a  writ  of  attachment  is  reviewable  on  appeal, 
when  it  is  in  effect  a  dismissal  of  the  action  and  amounts 

to  a  final  judgment. — Augir  v.  Foresman 595 

17.  Error — Presumptions  in  Aid  of  Judgment.  The  rule  that 
every  intendment  will  be  brought  to  bear  in  aid  of  the 
judgment  is  inapplicable  in  cases  where  a  legal  error 
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has  been  committed  by  the  court  in  denying  or  invading 
the  rights  of  a  litigant,  and  gives  way  to  the  rule  that 
error,  having  been  committed,  will  be  presumed  preju- 
dicial, unless  it  affirmatively  appears  from  the  record  to 
the  contrary.— (7o«««  v.  Northern  Pacific  Ry,  Co 600 

18.  Harmless  Error — Exclusion  of  Evidence,  Error  of  the 
court  in  rejecting  evidence  in  plaintiff's  favor  cannot  be 
deemed  harmless,  in  aid  of  a  Judgment  in  defendant's 
favor  in  an  action  of  negligence  in  which  the  defense 
of  contributory  negligence  was  set  up,  when  the 
rejected  evidence  related  to  a  material  circumstance 
upon  which  the  Jury  might  base  its  finding  as  to  contrib- 
utory negligence. — Id 600 

19.  Bame — WaAver  of  Error.  Where  evidence  offered  by 
plaintiff  was  erroneously  rejected  by  the  court  on  the 
ground  that  it  did  not  respond  to  the  complaint,  the 
abandonment  by  plaintiff  of  a  subsequent  motion  to 
amend  the  complaint  so  as  to  allege  the  facts  deemed 
necessary  to  make  the  evidence  admissible,  because  the 
court  would  allow  the  amendment  only  on  the  condition 
of  a  continuance  being  granted  to  defendant,  does  not 
constitute  a  waiver  of  plaintiff's  right  to  urge  the  error 
in  the  rejection  of  the  evidence,  when  he  withdrew  his 
motion  to  amend  on  the  express  condition  that  no  rights 
were  lost  to  him  under  the  exceptions  which  he  had 
taken  to  the  ruling  against  the  offered  evidence. — Id 600 

20.  Exceptions — Erroneous  Instructions.  Error  of  the  court 
in  giving  an  instruction  cannot  be  urged  on  appeal  un- 
less exception  was  taken  thereto. — Reiner  v,  Crawford. .  669 

21.  Right  to  Urge  Error — Requested  Instructions — Waiver 
of  Error.  Where  an  erroneous  charge  is  given  to  the 
jury  as  requested  by  appellant,  he  cannot  urge  the  error 

as  prejudicial. — Id 669 

22.  Preponderance  of  Evidence  —  Question  for  Jury.  The 
verdict  of  the  Jury  will  not  be  disturbed  on  appeal.  If 
there  is  substantial  evidence  supporting  it,  since  it  is  a 
question  for  the  Jury  to  determine  on  which  side  the 
evidence  preponderates. — Id 669 

23.  Reversal — Disposition  of  Cause.  Where  one  judgment  is 
entered  against  the  master  and  another  in  favor  of  the 
servant,  in  an  action  against  them  jointly  to  recover 
damages  on  account  of  the  negligent  act  of  the  servant 
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within  tlie  scope  of  his  employment,  and  the  ludgment 
in  favor  of  the  senrant  is  allowed  to  remain  unappealed 
from  and  unreyersed,  the  sapreme  court  on  appeal  from 
the  Judgment  against  the  master  is  warranted,  upon  its 
reversal,  in  directing  judgment  to  be  entered  in  favor  of 
the  master,  since  the  judgment  in  favor  of  the  servant 
stands  as  a  conclusive  bar  against  recovery  from  the 
master. — Doremua  v.  Root 710 

24.  Harmless  Error — Leading  Questions.  Allowing  or  refus- 
ing leading  questions  is  not  generally  a  ground  for  re- 
versal, unless  there  appears  to  be  a  clear  abuse  of  dis- 
cretion.— Harris  v.  Halverson 779 

26.  Same — Refusal  of  Requested  Instructions,  The  refusal 
of  the  court  to  give  a  requested  instruction  upon  the 
matter  of  nominal  damages  is  not  prejudicial  error, 
when  the  jury  finds  only  nominal  damages  in  favor  of 
plaintiff.— /tf 779 

See  Habeas  Cobfus;  Plbadino,  3. 
ASSAULT  WITH  INTENT  TO  KILL.    See  Homicide,  4,  6. 

ATTACHMENT. 

Action  on  Note  Before  Due^-Dissolution  of  Writ — Effect, 
Where  an  action  has  been  commenced  upon  a  promissory 
note  before  maturity  and  the  property  of  the  maker  at- 
tached, under  Code  Proc,  S  290,  which  provides  that  an 
action  may  be  commenced  and  the  pr<^erty  of  the  debtor 
may  be  attached  previous  to  the  time  when  the  debt  be- 
comes due,  when  nothing  but  time  is  wanting  to  fix  an 
absolute  indebtedness  and  when  the  debtor  is  about  to 
dispose  of  his  property  with  intent  to  defraud  his  cred- 
itors, a  dissolution  of  such  attachment  causes  an  abate- 
ment of  the  action,  and  plaintiff  is  not  entitled  to  judg- 
ment therein,  even  though  uls  note  matures  before  hear- 
ing upon  the  motion  to  dissolve  the  attachment. — Augir 
V,  Foresman 596 

See  Appeal,  16;  Sheriffs  and  Constables. 

ATTORNEY  AND  CLIENT. 

1.  Authority  of  Attorney — Satisfaction  of  Judgment,  Where 
an  attorney  has  been  authorized  to  compromise  and 
settle  an  action  after  the  rendition  of  judgment  in  re- 
plevin in  favor  of  his  client  for  the  return  of  $600  worth 
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of  personal  property,  or  its  value,  ^together  wltb  an 
award  of  damages  in  the  sum  of  |150,  his  action  in  ac- 
cepting the  property  with  the  exception  of  about  $25 
worth  thereof,  and  his  settlement  of  the  claim  for  $150 
damages  by  receiving  $85  in  cash  and  procuring  the 
cancellation  by  defendant  of  a  claim  against  himself  for 
$56,  must  be  held  to  constitute  a  valid  settlement,  when, 
in  addition  to  the  regular  attorney  fee  charged  by  him, 
there  was  an  agreement  on  the  part  of  his  client  that  he 
should  have  half  of  the  damages  recovered,  and  no  par«, 
of  his  fee  had  been  paid. — High  v.  Emerson 103 

2.  Same — Motion  to  Vacate  Judgment — Service  Upon  Attor- 
neys. Under  the  statutes,  and  practice  of  this  state^  the 
authority  of  an  attorney  to  represent  his  client  does  not 
cease  with  the  rendition  of  judgment  merely,  but  con- 
tinues until  he  has  obtained  for  his  client  a  Judgment 
not  subject  to  vacation  on  motion  for  any  of  the  causes 
especially  provided  by  statute  or  recognized  by  well  es- 
tablished practice;  and  consequently  an  application  for 
the  vacation  of  a  Judgment  for  want  of  personal  service 
on  defendant  may  be  served  on  the  attorney  of  the  ad- 
verse party.  Instead  of  the  party  himself,  the  only  ex- 
ception thereto  falling  under  the  express  provisions  of 
Bal.  Code,  §  6153,  sub-divisions  2-7,  which  require  service 
upon  the  party  whose  judgment  is  attacked  the  same  as 

in  original  actions. — Sturgiss  v.  Dart 244 

3.  £fame  —  When  Assignee  of  Judgm,ent  Bound  —  Party  in 
Interest.  Where  the  executor  of  an  estate  has  obtainea 
a  judgment  for  its  benefit,  which  has  afterwards  been 
assigned  by  him  on  distribution  of  the  estate  to  the  sole 
devisee,  such  assignee  of  the  judgment  does  not  stand 
in  the  position  of  a  subsequent  purchaser,  but  he  at  all 
times  held  the  equitable  title  and  the  action  was  prose- 
cuted for  his  benefit,  hence  service  of  a  motion  to  vacate 
the  judgment  made  on  the  attorneys  of  the  executor  la 
binding  on  the  devisee. — Id 244 

4.  Duty  of  Attorney — ViolcUion  of  Trust.  The  fact  that  an 
attorney,  while  conductifig  litigation  respecting  certain 
land  in  behalf  of  a  client,  buys  up  the  tax  titles  against 
such  land,  would  not  constitute  a  violation  of  his  duty 
as  attorney,  and  evidence  thereof  is  irrelevant  in  a  pro- 
ceeding instituted  by  the  client  for  the  purpose  of  hav- 
ing the  court  remove  the  attorney  from  further  acting 

in  that  capacity.— Paye«e  v.  Willis 2W 
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6.  Change  of  Attorney— Compensation.  Under  Bal.  Code, 
9  4769,  which  permits  a  change  of  attorneys  in  an  action, 
upon  the  or^^er  of  the  court,  in  an  application  therefor 
by  the  client,  but  requires  the  charges  of  such  attorney 
to  be  paid  before  any  change  can  be  made,  the  conclusion 
of  law  by  the  court  that  the  client  may  discharge  the 
attorney  upon  payment  to  him  of  |300  attorney's  fees, 
and  moneys  advanced  by  him  as  costs,  is  warranted, 
where  the  findings  of  fact  show  that  there  was  no  con- 
tract between  them  as  to  the  amount  of  compensation 
to  be  paid,  that  |800  was  a  reasonable  compensation  for 
the  services  rendered,  and  that  certain  sums  had  been 
expended  by  the  attorney  in  behalf  of  his  client  as  ad- 
vanced costs. — Id 299 

6.  oame.  The  mere  fact  that  an  attorney  and  client  dif- 
fered as  to  the  ..ind  or  amount  of  compensation  to  be 
paid  for  services  rendered,  and  that  the  attorney  refused 
to  proceed  with  the  case  until  compensated  according  to 
his  claims,  and  that,  upon  the  trial  of  the  question  of 
compensation  in  a  proceeding  brought  for  the  removal 
of  the  attorney,  the  finding  of  the  court  was  that  there 
was  no  such  contract  for  compensation  as  the  attorney 
claimed,  would  not  establish  unfaithfulness  to  his  client 
in  the  discharge  of  his  duties  as  attorney,  so  as  to  occa- 
sion ground  for  his  summary  removal  and  for  his  depri- 
vation of  lien  for  services  rendered. — Id 299 

See  Election  of  Remedies;  Judgment,  6. 

BAIL. 

Money  Deposited  as  Bail — Presumption  cw  to  Ownership. 
Where  moneys  are  deposited  with  a  justice  of  the  peace 
by  another  than  defendant,  as  security  for  the  appear- 
ance of  defendant  ac  the  time  set  for  his  preliminary 
examination,  the  presumption  arises  that  such  moneys 
belong  to  the  one  so  depositing  them  and  not  to  tha 
defendant. — McAimond  v,  Bevington  315 

See  Qasnishment,  2. 
BANKS  AND  BANKli^G.    See  Taxation,  5,  6. 

BICYCLES.    See  Municipal  Corporations,  15. 

BILLS  AND  NOTES. 

Extension  of  Time— Consideration,  An  agreement  to  ex- 
tend the  time  of  payment  of  a  promissory  note  is  not 
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supported  by  a  valia  consideration,  where  the  maker 
agrees  to  pay  a  lower  rate  of  interest  than  that  pro- 
vided in  the  note,  from  the  date  of  its  execution  up  to 
the  time  of  extended  payment,  while  the  note  required 
no  Interest  between  date  of  execution  and  maturity, 
when  the  sum  which  the  maKer  thus  agrees  to  pay  in 
consideration  of  extension  is  less  than  what  is  actually 
due  on  the  note  at  the  time  of  the  agreement. — Price  v. 
Mitchell 742 

See  ATTACHMENT. 

BONDS. 

1.  Alteration — Release  of  Sureties.  The  fact  that  the  name 
of  a  proposed  surety,  which  had  been  inserted  in  the 
body  of  a  bond,  was  subsequently  struck  out  by  reason 
of  his  refusal  to  sign,  would  not  exonerate  the  sureties 
on  the  bond,  when  it  does  not  appear  that  they  had 
signed  in  reliance  upon  the  proposed  surety  being  joined 
with  them  on  the  bond. — Young  v.  Union  Savings  Bank 

d  Trust  Co 360 

2.  Delivery  of  Bond  —  Authority  of  Agent,  Where  the 
cashier  of  a  bank,  in  order  to  obtain  a  deposit  therein 
of  public  moneys  by  a  state  treasurer,  offers  the  treas- 
urer a  bond  signed  by  the  bank  and  certain  suretiea, 
which  is  refused  because  not  signed  also  by  the  wives 
of  the  sureties,  and  a  second  bond  is  tendered,  signed 
by  all  the  sureties,  except  one,  on  the  first  bond,  and 
their  wives,  and  this  bond  also  is  refused  by^  the  treas- 
urer because  it  faaed  to  contain  all  the  suretiea  who 
signed  the  first  bond,  the  delivery  by  the  cashier  of  both 
bonds  and  their  acceptance  by  the  treasurer  would  bind 
the  sureties  ihereon,  when  it  appears  that  the  first  bond 
had  never  been  returned  to  the  sureties,  nor  called  for 
by  them,  but,  during  all  the  negotiations,  had  been  al- 
lowed to  remain  in  the  hands  of  the  cashier  as  their 

'agent,  and  had  been  finally  delivered  for  the  purpose  for 
which  it  had  been  originally  executed. — Id 

See  Cebtiorau,  1;  Pbiitcipa]:.  and  SuaETT;  Shkbsrb 
AND  Constables. 

BOOM  COMPANIES.    See  Loos  and  Loggino. 

BROKERS. 

1.  Actions  for  Commissions  —  Evidence,    In  an  action  by 
plaintiff  to  recover  a  commission  for  procuring  a  sale  of 
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goods  by  defendant  to  a  certain  purchaser,  in  which  the 
purchaser  has  testified  that  the  sale  to  himself  was  not 
procured  through  plaintiff,  as  the  latter  had  testified,  It 
was  error  for  ^ae  court  to  refuse  to  permit  the  pur- 
chaser to  testify  what  it  was  that  took  him  to  defendant 
to  buy  goods,  since  such  examination  was  admissible  to 
show  the  circumstances  that  caused  the  purchaser  to  go 
to  defendant  to  buy  goods,  in  order  to  show  the  improb- 
ability of  the  sale's  having  been  made  through  plaintiff's 
solicitation. — Wheeler  v.  F,  A.  Buck  d  Co 679 

2.  Borne  —  Reasonahle  Commiasions  —  Evidence  of  Profit*. 
In  an  action  in  which  it  is  in  issue  as  to  whether  a  cer- 
tain rate  of  commission  had  been  contracted  for  on  sales 
made  by  plaintiff  for  defendant;  or  whether  plaintiff  was 
entitled  only  to  a  reasonable  commission,  evidence  on 
the  part  of  defendant  is  admissible  for  the  purpose  of 
showing  the  profits  on  the  sales  as  a  basis  upon  which 
the  reasonableness  of  the  commissions  due  might  be 
computed.— Id 679 

3.  Same — Instructions — Relevancy  to  Issues,  In  an  action 
to  recover  upon  an  alleged  contract  for  an  agreed  rate 
of  commission  on  sales  of  goods  made  for  defendant, 
where  the  contract  was  denied  by  defendant  but  the 
plaintiff  was  admitted  to  be  entitled  to  a  reasonable 
commission  upon  a  portion  of  the  sales,  the  defendant 
cannot  urge  as  error  the  action  of  the  court  in  charging 
the  Jury  that  if  they  believed  that  the  rate  of  commis- 
sion was  agreed  upon,  they  should  find  their  ver^iCt 
accordingly;  if  they  believed  otherwise,  then  they  should 
determine  from  the  evidence  what  was  a  reasonable  com- 
mission, and  that  plaintiff  was  entitled  to  recover  upon 
the  price  of  all  goods  the  reasonable  commission  or 

^  agreed  commission,  as  the  jury  might  find  from  the  evi- 
dence, since  such  instruction  is  relevant  to  the  issues  as 
raised  by  defendant's  pleading.—Jd ^679 

See   Pbincipal   and   Agent,    1;    Specific   Perform- 
ance, 2. 

CANALS.    See  Tide  Lands,  2-4. 

CARRIERS.    See  Contracts. 

CERTIORARI. 
1.  Writ  of  Review — Notice— Necessity  for  Bond.    The  fact 
that  a  writ  of  review  has  been  granted  by  the  court 
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without  requiring  notice  to  the  adverse  party  or  the 
filing  of  a  bond  is  not  ground  for  quashing  the  writ,  as 
the  statutes  permit  the  former  practice  and  do  not  re- 
quire the  latter. — Btate  ex  rel.  Conn  v.  Moore 276 

2.  Same — Necessary  Recitals.  The  failure  of  a  writ  of  re- 
view to  recite  the  errors  sought  to  be  reviewed  is  not 
ground  for  quashing,  since  Bal.  Code,  9  5744,  which  pre- 
scribes the  contents  of  the  writ,  does  not  require  such 
recital.— /d 276 

3.  Same — Review  After  Orders  Carried  Into  Effect.  The 
fact  that  a  mandate  of  the  superior  court  requiring  the 
officers  of  a  political  convention  to  certify  a  certain  nom- 
ination, which  it  is  sought  to  have  reviewed,  has  been 
carried  into  effect,  is  no  ground  for  quashing  the  writ 
of  review,  since,  in  case  of  a  reversal  of  the  mandate, 
the  nomination  may  still  be  certified  to  the  officers  whose 
duty  it  is  to  place  it  upon  the  official  ballot. — Id 276 

COMMUNITY  PROPERTY.  See  Estoppel;  Executors  and 
Administrators,  2;  Husband  and  Wife,  1-3;  Spe- 
cific Performance,  1. 

COMPULSORY  ARBITRATION.  See  Municipal  Corpora- 
tions, 4. 

CONSTITUTIONAL  LAW. 

1.  Impairment  of  Ohligation  of  Contracts — Prohibition  on 
Revival  of  Judgments.  It  being  apparent  that  the  legis- 
lative intent  in  enacting  the  statute  of  March  6,  1897 
(Laws  1897,  p.  52)  "relating  to  the  duration  of  Judg- 
ments and  repealing  §§  462  and  463,  volume  2,  Hill's  Code 
of  Washington,"  was  to  deprive  a  judgment  creditor  of 
all  remedy — either  common  law  or  statutory — in  the 
matter  of  revival  of  Judgments,  and  all  the  provisions 
of  the  act  being  connected  together  as  a  uniform  piece 
of  legislation  on  that  one  subject,  the  act  must  be  con- 
strued as  void  in  toto,  as  to  existing  judgment  creditors, 
when  one  section  thereof  has  been  declared  unconstitu- 
tional in  so  far  as  that  class  of  creditors  is  concerned. — 
Palmer  v.  Laberee  409 

2.  Same.  Conceding  that  9  1  of  the  act  of  March  6,  1897. 
which  provides  that  "After  the  expiration  of  six  years 
from  the  rendition  of  any  judgment  it  shall  cease  to  be 
a  lien  or  charge  against  the  estate  or  person  of  the  Judg- 
ment debtor,"   is  not  open   to   objection   on  the  same 
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ground  as  the  balance  of  the  statute,  because  it  deals 
with  the  judgment  Itself  and  not  with  the  remedy  to 
enforce  \tB  obligation,  the  section  must  be  held  uncon- 
stitutional on  the  ground  that  it  destroys  the  obligation 
of  existing  contracts  and  amounts  to  legislative  con- 
fiscation; and  hence,  where  an  action  for  revival  of  an 
existing  judgment  was  brought  within  six  years  from 
date  of  rendition,  no  limitation  is  imposed  upon  the 
right  to  introduce  the  judgment  in  evidence,  where  the 
trial  does  not  occur  until  the  lapse  of  a  greater  perioa 
than  six  years  after  its  rendition. — Id 409 

CONTRACTS. 

Exonerating  a  Carrier  from  Negligence  —  Puhlio  Policy. 
A  contract  agreeing  to  exonerate  a  carrier  from  respon- 
sibility for  loss  or  injury  received  while  riding  on  a  free 
pass  as  an  employee  of  the  carrier  is  not  void  as  against 
public  policy. — Peterson  v.  Seattle  Traction  Co 615 

See  Damages,  3;  Evidence,  5,  6,  10;  Interest,  2; 
Mines  and  Minerals;  Municipal  Corporations, 
12,  13;  Schools  and  School  Districts,  2. 

CORPORATIONS.     See  Taxation,  4. 

COSTS. 

Jn  Criminal  Prosecutions — Bond  to  Keep  the  Peace — When 
Lien  on  Real  Estate,  Where  a  defendant  who  has  been 
required  to  enter  into  a  recognizance  to  keep  the  peace 
has  been  ordered  to  pay  the  costs  of  the  prosecution, 
such  judgment  for  costs  constitutes  a  lien  on  her  real 
estate,  under  the  terms  of  Bal.  Code,  9  6687,  which  pro- 
vides that  "when  no  order  respecting  the  costs  is  made 
by  the  magistrate,  they  shall  be  allowed  and  paid  in  the 
same  manner  as  costs  before  justices  in  criminal  prose- 
cutions; but  in  all  cases  where  a  person  is  required  to 
give  security  for  the  peace,  ♦  ♦  ♦  the  magistrate 
may  further  order  that  the  costs  of  prosecution,  or  any 
part  thereof,  shall  be  paid  by  such  person,  who  shall 
stand  committed  until  such  costs  are  paid,"  and  under 
§9  6984  and  6989,  which  provide  that  execution  may  issue 
for  fines  and  costs  adjudged  in  criminal  actions  in  the 
same  manner  as  in  civil  actiofls,  and  such  judgment 
shall  become  a  lien  upon  the  real  property  of  the  person 
liable  to  pay  the  costs,  when  such  lien  is  perfected  as 

51—23  WASH. 
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required  by  law«  since  the  evident  Intent  of  the  legis- 
lature in  providing  for  the  taxation  of  costs  in  the  dis- 
cretion of  the  magistrate  was  to  make  the  general  pro- 
visions governing  criminal  procedure  in  the  taxation  ana 
collection  of  costs  and  fines  apply  to  proceedings  to  pre- 
vent the  commission  of  crimes.— Otollom  County  v.  Hall.    8S 

COUNTIES. 

1.  Records — Parol  Evidence  of  Proceedings.  Although  BaL 
Code,  §  356,  requires  all  the  proceedings  of  a  board  of 
county  commissioners  to  be  recorded  in  a  book  kept  for 
that  purpose,  yet  proceedings  which  are  not  so  recorded 
may  be  proved  aliunde  the  record,  in  the  absence  of  any 
statute  making  such  record  the  only  evidence  of  the 
board's  proceedings. — Nickeus  v.  Lewis  County 126 

2.  Disallowance  of  Claim  —  Action  Against  County.  The 
action  of  a  board  of  county  commissioners  in  asserting 
that  they  would  not  allow  a  bill  which  had  been  pre- 
sented to  them,  and  that  they  would  not  put  anytbing 
on  record  allowing  or  rejecting  the  bill,  constitutes  such 
a  rejection  thereof  as  would  warrant  the  claimant  in 
commencing  an  action  to  enforce  its  collection,  under 
the  terms  of  Bal.  Code,  §  359,  which  provides  for  action 
against  the  county  within  three  months  after  any  claim 
may  have  been  presented  and  disallowed  in  whole  or  in 
part  by  the  board  of  county  commissioners. — Id 125 

See   Highways,   1,   4;    Mandamus,   2;    Prosecuxiko 
Attorneys. 

COURTS.     See  Appeal,  14. 

CRIMINAL  LAW. 

1.  Change  of  Venue  —  Prejudice  of  Judge  —  Discretion  of 
Court.  Under  the  provisions  of  Bal.  Code,  §9  6794,  6795, 
it  Is  a  matter  within  the  discretion  of  the  trial  judge  to 
refuse  or  grant  a  change  of  venue,  when  application 
therefor  is  made  on  the  ground  of  the  alleged  prejudice 
of  the  judge;  and  his  discretion  is  not  restricted  to  the 
mere  matter  of  granting  a  change  to  some  other  county, 
or  to  continuing  the  cause  until  a  visiting  judge  may  be 
called  in,  by  reason  of  the  language  of  §  6795,  which  pro- 
vides that  "when  the  affidavit  is  founded  on  prejudice 
of  the  judge,  the  court  may,  in  its  discretion,  grant  a 
change  of  venue  to  some  other  county,  or  may  continue 
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the  cause  until  such  time  as  it  can  be  tried  by  another 
Judge  in  the  same  county." — State  v,  Hawkins 289 

2.  Instructions — Credit  of  Witnesses — Affirmative  and  Neg- 
ative Testimony.  Where  there  is  testimony  both  that 
defendant  was  under  the  Influence  of  liquor  and  that 
he  was  sober,  it  was  not  error  for  the  court  to  refuse 
to  charge  that  "ordinarily  a  witness  who  testifies  to  an 
affirmative  is  entitled  to  credit  in  preference  to  one 
who  testlfles  to  a  negative,  because  the  latter  may  have 
forgotten  what  may  have  actually  occurred,  while  it  is 
impossible  to  remember  what  never  existed/'  since  the 
condition  of  sobriety  cannot  be  said  to  be  a  negative 
condition. — Id 289 

3.  Prosecution  Before  Justice  of  Peace — Venue — Oonstruo- 
tion  of  Statute.  The  act  of  March  7,  1899  (Laws  1899, 
p.  53),  providing  that  "all  actions  commenced  before  a 
justice  of  the  peace  shall  be  brought  in  the  justice  court 
of  the  precinct  in  which  one  or  more  of  the  defendants 
reside,"  must  be  construed  as  applying  only  to  civil  ac- 
tions, since  such  construction  harmonizes  with  the  ex- 
isting legislation  on  the  subject  of  civil  actions,  and 
avoids  any  destruction  of  the  uniformity  governing 
trials  under  our  system  of  criminal  procedure;  and,  so 
construed,  one  chargeable  with  an  offense  cognizable  by 
a  justice  of  the  peace,  may,  under  the  provisions  of  Bal. 
Code,  §  4684,  making  a  justice's  territorial  jurisdiction 
co-extensive  with  his  county,  be  prosecuted  before  any 
Justice  in  the  county. — State  ex  rel,  Caiderwood  v. 
Schomher 573 

4.  Instructions  —  Relevancy  to  Evidence.  In  the  prosecu- 
tion of  a  police  officer  for  shooting  a  person  whom  he 
suspected  of  having  committed  a  crime  and  whom  he 
was  attempting  to  arrest,  an  instruction  by  the  court  on 
the  right  to  arrest  without  warrant  is  not  erroneous  on 
the  ground  of  being  inapplicable  to  the  evidence  in  the 
case. — State  v,  Surry 655 

See  Costs;  Homioide. 

CUSTOMS  AND  USAGE. 

■  Proof  of  Usage  —  Opinion  Evidence.  The  existence  of  a 
custom  cannot  be  established  by  the  mere  opinions  of 
witnesses,  but  must  be  proved  as  any  other  fact. —  vHl- 
liams  V.  Ninemire 393 

See  Saubs,  4. 
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1.  Excessive  Damages.  A  verdict  for  |1,200  for  injuries 
received. through  being  stunned  and  bruised  as  the  result 
of  an  explosion  Is  not  so  large  as  to  Indicate  passion  or 
prejudice  on  the  part  of  the  jury,  and  will  not  be  set 
aside  as  excessive. — Rush  v.  Spokane  Falls  d  Northern 
Ry.  Co 501 

2.  Evidence — Earning  Capacity.  In  an  action  for  damages 
for  injuries  occasionea  by  the  negligence  of  defendant, 
it  is  admissible  for  plaintiff  to  show  what  wages  would 
be  open  to  him  in  a  business  he  understood,  though  he 
had  not  followed  it  for  three  years,  but  which  he  would 
have  the  right  and  ability  to  resume,  were  it  not  for  the 
Injuries  he  had  received. — Peterson  v.  Seattle  Traction 

Co 616 

3.  Measure  Of — Breach  of  Contract.  In  an  action  for  dam- 
ages for  breach  of  contract  on  the  part  of  a  mortgagee 
in  retaining  a  portion  of  the  loan  agreed  upon,  whereby 
the  mortgagor  was  unable  to  pay  a  loan  theretofore 
made  upon  the  property,  the  only  damages  recoverable 
are  the  excess  in  interest  charges  the  mortgagor  was 
compelled  to  pay  between  the  time  of  execution  of  his 
note  to  the  mortgagee  and  its  maturity. — McQee  v.  Wine- 
holt  74S 

See  Appeal,  25;  Eminent  Domain;  Municipai.  Cor- 
porations, 14. 

DEDICATION. 

1.  Streets — Common  Law  Dedication.  The  platting  by  an 
owner  of  a  tract  of  land  showing  an  extension  of  a 
street  through  the  tract,  and  the  acceptance  and  ap- 
proval of  the  plat  by  the  city  council,  the  body  veeted 
by  the  charter  with  authority  over  the  city  highways, 
followed  by  a  petition  of  the  owner  and  others  for  the 
improvement  of  the  street  thus  shown  by  the  plat  to  be 
extended  through  his  land,  which  the  council  caused  to 
be  Improved  in  accordance  with  the  petition,  show  such 
an  intent  on  the  part  of  the  owner  to  devote  his  land  to 
a  public  use  and  such  an  acceptance  by  the  public  as  to 
constitute  a  common-law  dedication. — Seattle  v.  Aill 92 

2.  Same — Revocation.  The  fact  that  such  dedication  was 
not  thereafter  recognized  by  the  owner,  and  the  land 
was  subsequently  conveyed  by  him,  without  reservation, 
to  a  grantee  who  subsequently  laid  off  the  tract  under  a 
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new  plat,. would  not  affect  the  right  of  the  city  to  collect 
asseBsments  against  the  lots  under  the  original  plat  for 
the  improyement  of  the  street  attempted  to  be  extended 
in  front  of  them. — Id 92 

See  Highways,  2. 

DEMAND.    See  Payment. 

DESCENT  AND  DISTRIBUTION.     See  Executors  and  Ad- 
ministrators, 1. 

DIVORCE. 

i.  Foreign  Divorce — Jurisdiction — Domicile  of  Parties.  A 
decree  of  divorce  rendered  by  a  court  of  another  state 
may  be  collaterally  questioned  and  declared  void  in  an 
action  in  this  state  in  which  effect  is  sought  to  be  given 
to  it,  when  it  appears  that,  prior  to  the  institution  of 
the  suit  for  divorce,  the  court  rendering  the  decree  had 
lost  jurisdiction  of  the  subject  matter,  through  the  aban- 
donment by  the  husband  and  wife  of  their  residence  in 
that  state;  that  the  defendant  had  never  been  properly 
served  with  summons  in  accordance  with  the  laws  of 
that  state;  that  she  was  ignorant  of  the  suit;  that  an 
appearance  entered  for  her  and  answer  in  her  behalf  by 
an  attorney  were  without  her  knowledge  or  authoriza- 
tion; that  the  decree  was  rendered  a  month  prior  to  tue 
time  she  was  required  by  the  summons  to  appear  and 
answer;  that,  immediately  upon  learning  of  the  decree 
she  instituted  an  action  against  her  husband  in  this 
state  to  have  the  divorce  declared  fraudulent  and  herself 
awarded  a  half  interest  in  the  property  held  by  her  hus- 
band; and  that,  within  two  days  thereafter,  the  parties 
were  remarried  on  a  compromise  whereby  it  was  agreed 
the  latter  suit  should  be  dismissed,  the  parties  should 
remarry  and  should  share  the  property  in  dispute  as 
community  property. — Dormitzer  v.  German  Savings  d 
Loan  Society 132 

2.  Jurisdiction  —  Residence  of  Parties.  Under  the  statu- 
tory provisions  governing  divorce,  the  superior  court 
has  no  jurisdiction  when  it  appears  that  neither  the 
plaintiff  nor  cross-complainant  have  been  residents  of 
the  state  for  a  year  preceding  the  filing  of  the  petition 
for  divorce;  nor  would  allegations  in  plaintiff's  com- 
plaint and  affidavit  setting  forth  domicile  here  for  the 
necessary  length  of  time,  when  the  facts  are  otherwise, 
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be  sufficient  to  warrant  the  court  in  entertaining  juris- 
diction of  defendant's  cross-complaint  for  annulment  of 
the  marriage. — Van  Alstine  v.  Fan  Alstine SIO 

See  Judgment,  1. 

EJECTMENT. 

Paramount  Title — Burden  of  Proof,  In  an  action  of  eject- 
ment based  upon  a  tax  title  antedating  the  title  set  up 
by  defendant  the  burden  of  proof  is  on  defendant  to 
establish  paramount  title. — Bracka  v  Fish S4€ 

See  Taxation,  7. 

ELECTION  OF  REMEDIES. 

Inconsistent  Remedies — Election.  The  election  of  a  client 
to  sue  her  attorney  to  recover  from  him  the  value  of  a 
quantity  of  brick  he  had  taken  in  satisfaction  of  a  judg- 
.  ment  obtained  for  her,  in  which  action  she  recovered 
judgment  against  her  attorney,  precludes  her  from  pur- 
suing a  further  remedy  by  garnishm^it  upon  her  orig- 
inal judgment. — Gaffney  v*  Megrath 476 

ELECTIONS. 

Nominations  for  Office — Error  in  Announcement.  Where,  » 
without  any  fraud  or  oppression,  the  presiding  officer  of 
a  political  convention  announces,  as  the  result  of  a  bal- 
lot, that  the  nomination  of  a  certain  person  has  been 
made,  and,  though  a  mistake  has  been  made  in  the  com- 
putation of  the  ballots,  there  Is  no  protest  raised  by 
the  convention  or  any  member  thereof,  until  after  its 
adjournment  sine  die,  the  nomination  so  announced  must 
be  treated  by  the  courts  as  the  will  of  the  convention. — 
State  ex  rel.  Oann  v.  Moore 276 

See  Mandamus,  1. 

EMINENT  DOMAIN. 

By  Municipal  Corporations  —  Appropriation  for  Street  — 
Measure  of  Damages  —  Instructions.  In  an  action  to 
recover  damages  for  the  appropriation  of  a  portion  of 
plaintiff's  lot  for  street  purposes,  the  court's  instructions 
as  to  the  measure  of  damages  was  proper,  when  it 
charged  the  jury  that  they  might  take  into  considera- 
tion the  difference,  if  any,  between  the  value  of  the  lot 
before  and  after  such  portion  was  taken  off,  and  that, 
if  they  should  find  that  the  lot  was  actually  benefited 
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by  the  grading,  they  could  set  off  such  benefit  against 
the  value  of  the  strip  taken. — Jonea  v.  Seattle 753 

EQUITY. 

1.  Rights  and  Remedies  —  Equitable  Actions  —  Relief  Ad- 
justed to  Facts  Shown.  Where  a  complaint  in  equity 
states  facts  warranting  the  restoring  and  foreclosure  of 
mortgages  wnich  had  been  wrongfully  canceled,  and  also 
facts  showing  thac  a  guardian's  sale  and  conveyance  of 
the  same  property  upon  which  the  mortgages  had  been 
given  were  fraudulent,  and  prays  for  a  foreclosure  of 
the  mortgages  ana  for  relief  generally,  the  plaini4ifs  are 
not  restricted  to  the  relief  asked  for  specially,  but  may 
be  granted  such  relief  as  the  facts  show  they  are  en- 
titled to;  and  hence  cannot  be  said  to  have  waived  the 
fraud  charged  in  the  guardianship  sales,  nor  to  have 
definitely  adopted  the  remedy  of  the  foreclosure  of  the 
mortgages,  to  the  exclusion  of  any  other  remedy  ^aat 
may  be  warranted  by  the  allegations  of  the  complaint. — 
Dormitzer  v.  German  Savings  d  Loan  Society 132 

2.  Grounds  for  Equitable  Action — Recovery  of  Land — Suf- 
ficiency of  Complaint.  A  complaint  states  a  cause  of 
action  for  the  restoration  to  plaintiff  of  his  portion  of 
certain  land  held  in  the  name  of  defendant  and  a  decree 
declaring  the  legal  title  to  such  portion  in  plaintiff, 
when  it  alleges  that  plaintiff's  grantor,  having  an  option 
for  the  purchase  of  a  certain  tract  of  land,  entered  into 
a  written  contract  with  defendant,  whereby  they  agreed 
to  acquire,  hoiu,  sell  and  dispose  of  the  land  Jointly, 
defendant  to  furnish  the  money  therefor  and  hold  the 
title  in  his  own  name,  reimburse  himself  from  the  pro- 
ceeds of  sales  and  divide  equally  between  them  the  net 
balance  of  all  moneys  received;  that  plaintiff  in  pursu- 
ance of  such  contract  obtained  a  conveyance  of  the  land 
and  immediately  transferred  it  to  defendant,  who  by 
subsequent  sales  tnerefrom  had  fully  reimbursed  him- 
self, and  now  held  a  portion  thereof  in  his  own  name, 
which  he  refused  either  to  sell  or  divide  with  plaintiff. 

— Long  V.  Eisenbeis 556 

3.  Same — Limitations — What  Statute  Applicable.  Such  an 
action  is  one  involving  an  interest  in  real  estate,  and 
not  the  breach  of  a  written  contract  for  a  division  of 
profits,  and  hence  is  governed  in  respect  to  the  limitar 
tlon  upon  the  time  in  which  it  may  be  commenced  by 
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the  statute  relating  to  actions  for  the  recovery  of  real 
property. — Id 656 

4.  Necessary  Parties — Action  Involving  Money  in  Registry 
of  Federal  Court.  In  an  action  by  plaintiff  to  procure 
a  decree*  awarding  him  title  to  a  half  interest  in  certain 
lands  held  by  defendant,  the  filing  of  a  supplemental 
complaint,  setting  up  that  since  the  commencement  of 
the  action  the  lands  had  been  condemned  by  the  United 
States  for  governmental  purposes;  that  one-half  the 
value  thereof  had  been  paid  over  to  defendant  and  the 
other  half  had  been  deposited  in  the  registry  of  the 
United  States  court,  awaiting  a  determination  by  the 
state  court  of  the  question  of  who  was  entitled  to  the 
same,  and  praying  that  plaintifE  be  decreed  the  owner 
of  the  money  so  deposited,  would  not  render  it  necessary 
to  make  the  United  States  a  party  to  the  action. — Id 556 

ESCROW.    See  Evidence,  5. 

ESTOPPEL. 

Inconsistent  Claims  on  Different  Occasions.  Where  a  hus^ 
band  and  wife  had  agreed  that  the  realty  held  in  his 
name  was  community  property,  and  such  status  had  been 
recognized  by  a  mortgagee  from  whom  a  loan  thereon 
was  sought,  and  who  refused  to  make  such  loan  after 
the  death  of  the  wne,  until  the  interest  of  the  children 
should  have  been  transferred  to  the  father,  the  mort- 
gagee is  estopped  from  afterwards  disputing  the  title  of 
the  children  by  claiming  that  the  realty  had  always 
been  the  separate  property  of  their  father. — Dormitzer 
V.  German  Savings  <£  Loan  Society 132 

See  Husband  and  Wife,  3;  Municipal  Cobpobations. 
5,  8,  13;  Public  Lands,  1. 

EVIDENCE. 

1.  Judicial  Notice — Action  on  Foreign  Judgment — Juris- 
diction of  Court  Rendering  Judgment.  Where  an  action 
is  brought  in  tjiis  state  upon  a  judgment  for  alimony 
rendered  in  another  state<  the  courts  of  this  state  will 
take  judicial  notice  of  the  local  laws  of  such  state,  and 
that  they  confer  jurisdiction  upon  the  court  from  which 
the  record  comes  to  render  the  judgment  sued  upon. — 
Trowbridge  v.  Spinning 48 
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2.  Declarations  as  Res  Gestae.  In  an  action  In  which  the 
validity  of  a  decree  of  divorce  obtained  by  the  husband 
against  the  wife  is  in  issue,  the  record  containing  com- 
plaint, summons  and  stipulation  for  dismissal,  in  an 
action  by  the  wife  attacking  the  divorce  on  the  ground 
of  fraud,  instituted  by  her  immediately  after  learning 
that  a  decree  of  divorce  had  been  granted  against  her 
on  the  ground  of  adultery  and  showing  that  the  hus- 
band agreed  to  remarry  her  immediately  upon  dismissal 
of  the  action,  are  admissible  as  circumstances  tenuiUg  to 
prove  the  fraudulent  character  of  the  decree,  since, 
though  mere  declarations,  they  were  in  the  nature  of 
res  gestae,  and  were  contemporaneous  with  the  main 
fact  under  consideration  and  illustrative  of  its  charac- 
ter.— Dormitzer  v.  German  Savings  <&  Loan  Society 132 

3.  Laios  of  Sister  State — Presumptions,  The  laws  of  an- 
other state  in  relation  to  the  property  rights  of  husband 
and  wife,  as  to  property  acquired  there  during  marriage, 
will  be  presumea,  in  the  absence  of  proof,  to  be  the  same 
as  those  of  this  state,  when  the  proceeds  of  such  prop- 
erty have  been  re-invested  here. — Id 132 

4.  Judicial  Notice  —  Judgment  of  Sister  State  —  Jurisdio 
tion  of  Court,  When  the  records  and  judicial  proceed- 
ings of  the  courts  of  another  state  are  sought  to  be 
given  effect  in  this  state,  the  courts  of  this  state  wia 
talse  judicial  notice  of  the  laws  conferring  jurisdiction 
on  the  courts  from  which  such  records  come,  in  pursu- 
ance of  the  provision  of  the  constitution  of  the  United 
States  which  requires  that  "full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state." — Id 132 

5.  Admissibility  of  Parol  —  Varying  Escrow  Agreement. 
Where  a  written  agreement  of  escrow  is  neither  ambig- 
uous nor  uncertain,  but  is  sufficient  to  show  the  intent 
01  the  parties  and  a  complete  agreement  in  itself,  parol 
evidence  of  a  verbal  contemporaneous  agreement  whose 
effect  would  be  to  modify  and  vary  its  terms  is  inau- 
missible,  even  if  the  evidence  tends  to  prove  an  inde- 
pendent, collateral  agreement,  if  such  oral  contract 
would  entirely  change  the  scope  and  meaning  of  the 
writing. — Pacific  National  Bank  v.  San  Francisco  Bridge 

Co 425 

6.  S(Mne  —  Application  of  Language  of  Written  Contract. 
In  an  action  upon  a  written  contract  for  labor  whereby 
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plaintiff  was  to  be  paid  "in  cows  at  |50  per  head,"  parol 
evidence  is  admissible  for  the  purpose  of  showing;  de- 
fendant's admissions  as  to  the  kind  of  cows  called  for 
by  the  contract  and  also  to  show  the  kind  alleged  to 
have  been  tendered. — Stringham  v.  Davis 568 

7.  Admissions  by  Agent  —  Admissibility.  The  admissions 
of  an  agent  are  admissible  for  the  purpose  of  binding 
his  principal,  when  the  evidence  shows  his  appointment 
as  agent,  or  that  the  principal  held  him  out  to  the  public 
as  an  agent,  and  that  his  agency  had  never  been  revoked. 

— Hall  V.  Union  Central  Life  Ins.  Co 610 

8.  Bame.  Admissions  by  an  agent  of  a  life  insurance  com- 
pany concerning  the  payment  of  premiums  on  a  policy 
by  a  decedent  in  his  life  time,  although  not  made  at  the 
time  the  contract  of  insurance  was  entered  into,  are 
admissible,  when  it  was  within  the  scope  of  the  agent's 
duties  lo  make  such  collections. — Id 610 

9.  Opinions  €ls  to  PhysicaJ  Condition.  In  an  action  for  per- 
sonal injuries  the  testimony  of  those  acquainted  with 
plaintiff,  as  to  his  physical  condition  before  and  after 
the  accident,  is  admissible.— Peterson  t;.  Seattle  Trac- 
tion Co 615 

10.  Variation  of  Written  Contract  by  Parol— When  Admis- 
sible. Although  parol  evidence  is  inadmissible  to  vary 
or  contradict  the  terms  of  a  written  instrument,  ic  is 
admissible  for  the  purpose  of  showing  that  such  written 
Instrument  never  became  operative  as  a  contract,  be- 
cause of  a  separate  oral  agreement  constituting  a  con- 
dition precedent  to  the  attaching  of  any  obligation  there- 
under.— Reiner  v.  Crawford  «»'' 

11.  Hearsay.  The  testimony  of  a  witness,  who  claimed  to 
have  served  a  notice  on  defendant,  that  he  consulted 
an  attorney  and  ascertained  the  attorney's  opinion  as 
to  the  proper  methoa  of  serving  the  notice  is  hearsay 
evidence  and  not  testimony  as  to  attending  circum- 
stances, and  its  admission  was  prejudicial  error,  when 
the  service  of  such  notice  was  an  issue  in  the  case. — 
Harris  v.  Halverson 779 

See  Brokers,  1,  2;  Counties,  1;  Customs  and  Usage: 
Homicide,  5,  6;  Judgment,  10;  Master  and  Serv- 
ant, 10;  Navigable  Waters,  3;  Taxation,  7; 
Wiixs,  1;  Witnesses. 
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BXGBPTIONS.    See  Appeal,  8,  9,  12;  Tbial,  8,  4. 
EXECUTION. 

Issuance  of  Writ — Judgment  of  Justice  of  Peace — Tran- 
script in  Superior  Court.  An  execution  against  personal 
property  may  be  issued  out  of  the  superior  court,  upon 
a  Judgment  rendered  before  a  Justice  of  the  peace,  when 
certified  to,  and  filed  with«  the  clerk  of  the  superior 
court,  since,  under  the  provisions  of  Bal.  Code,  §  6136, 
it  is  declared  that  "upon  such  filing  said  Judgment  shall 
become  to  all  intents  and  purposes  a  Judgment  of  said 
superior  court,"  and  §  5192,  Id.,  declares  that  execution 
may  issue  on  any  Judgment  given  or  entered  in  any 
court  of  record. — Qrant  v.  Cole 542 

See  Appeal,  4;  Exsoutobs  and  Administbatobs,  2; 
Injunction. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Distribution  of  Estate — necessity  for  Decree.  Where  all 
the  debts  against  a  decedent's  estate  have  been  either 
satisfied  or  barred,  and  all  expenses  of  administration 
paid,  and  the  administrator  and  the  heirs  have  agreed 
among  themselves  to  abandon  the  probate  proceedings, 
and  the  realty  belonging  to  the  estate  has  been  distrib- 
uted by  agreement  among  the  heirs  according  to  their 
several  interests,  that  portion  of  the  estate  must  be  pre- 
sumed as  having  been  fully  administered,  and  an  admin- 
istrator de  "bonis  non  cannot  subsequently  take  posses- 
sion of  the  realty  and  proceed  to  administer  thereon 
because  of  the  failure  of  the  former  administrator  to 
procure  a  decree  of  distribution  through  the  proper 
court,  since  under  Bal.  Code,  §  4640  et  seq.,  title  vests 
in  the  heirs  immediately  on  the  death  of  the  ancestor, 
without  any  necessity  for  an  order  of  court,  subject  only 
to  the  debts  against  the  estate,  family  allowance  and 
expenses  of  administration. — Griffin  v.  Warburton 231 

2.  Same — Execution  Against  Husband — Sale  of  Interest  in 
Community  Estate — Rights  of  Purchaser.  Where  the  in- 
terest of  the  husband  in  realty  acquired  by  the  com- 
munity composed  of  himself  and  wife,  was  levied  upon 
and  sold  under  a  Judgment  for  a  debt  incurred  by  him 
after  the  death  of  his  wife,  which  sale  was  acquiesced  in 
by  him  and  subsequently  upheld  by  the  court,  in  an 
action  by  the  purchaser  to  quiet  title  against  the  wife's 
heirs,  wherein  the  purchaser  was  awarded  the  husband's 
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interest  in  such  realty,  the  purchaser  must  be  deemed  to 
have  succeeded  to  all  the  rights  of  the  husband  in  the 
realty  to  such  an  extent  as  to  vest  him  with  an  interest 
therein  sulBcient  to  warrant  his  right  to  question  the 
attempted  exercise  of  dominion  thereover  by  an  adminis- 
trator de  bonU  non  of  the  wife's  estate. — Id 231 

PISH  AND  FISHERIES. 

Bights  of  Riparian  Proprietor — Right  of  Fishery.  The 
riparian  proprietor  upon  the  banks  of  a  non-navigable, 
fresh-water  stream,  owns  the  exclusive  right  of  fishery 
in  the  waters  flowing  opposite  his  land,  as  far  as  the 
middle  of  the  stream. — (Griffith  v.  Holman 347 

FIXTURES. 

Right  of  Removal  as  Between  Mortgagor  and  Mortgagee, 
Machinery  and  engines  attached  to  a  building  by  means 
of  lag  screws  and  bolts,  not  specially  designed  for  the 
building,  but  of  common  lot  and  description,  bought  and 
sold  in  the  markets  according  to  price  list  and  sample, 
capable  of  removal  without  injury  to  the  premises,  and 
requiring  no  alteration  in  the  building  to  again  equip  it 
with  similar  machinery  for  like  purposes,  are,  as  be- 
tween a  mortgagor  and  mortgagee  of  the  realty,  fixtures 
that  may  be  removed  by  the  mortgagor,  when  there 
was  no  intent  to  have  them  become  a  part  of  the  realty. 
Neuf elder  v.  Third  Street  d  Suburban  Ry 470 

FRANCHISES.     See  Monopolies,  Municipal  Corporations, 
3,  4;  Street  Railroads,  1-3. 

FRAUD.     See  Guardian  and  Ward,  1-3. 

GARNISHMENT. 

1.  Garnishee's  Control  of  Property — Safe  Deposit  Boxes. 
A  corporation  which  conducts  a  safe  deposit  vault  busi- 
ness by  renting  to  individuals  boxes  in  the  vault  which 
can  only  be  opened  by  the  use  of  two  keys — one  a  mas- 
ter's key,  in  the  possession  of  the  corporation  and  the 
other  a  private  key,  in  the  possession  of  the  renter  of 
the  box — is  subject  to  garnishment  in  an  action  against 
the  latter,  under  Bal.  Code,  9  5404,  which  provides  that 
"should  it  appear  from  the  garnishee's  answer  or  othei^ 
wise  that  the  garnishee  has  in  his  possession  or  under 
his  control,  or  had  when  the  writ  was  served,  any  per- 
sonal property  or  effects  of  the  defendant  liable  to  execu- 
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tlon,  the  court  shall  render  a  decree  requiring  the  gar- 
nishee to  deliver  up  to  the  sheriff  on  demand  such  per- 
sonal property  or  effects  or  so  much  of  them  as  may  be 
necessary  to  satisfy  the  plaintiff's  claim. — Trowhridge 
V,  Spinning 48 

2.  Property  Buhject — Money  Deposited  as  Bail.  A  deposit 
of  money  in  court,  in  the  Interest  of  a  defendant  charged 
with  crime,  and  for  the  purpose  of  security  for  his  sub- 
sequent appearance,  does  not  become  the  property^  of 
the  defendant  so  as  to  be  subject  to  garnishment  by  his 
Judgment  creditor  after  its  release  as  security,  when  the 
money  so  deposited  in  reality  belonged  to  the  party  de- 
positing it  and  not  to  the  defendant. — McAlmond  v. 
Bevington 815 

8.  Jurisdiction  —  Venue.  Under  the  statute  relative 
to  garnishments  (Laws  1893,  p.  95),  the  garnishment 
issue  is  auxiliary  to  the  main  .action  and  is  properly 
heard  where  cne  main  action  is  tried. — Title  Guarantee 
d  T,  Co.  V.  Seattle  Theatre  Co 517 

4.  Bame.  Bal.  Code,  §  4854,  which  provides  that  actions 
against  a  corporation  shall  be  brought  in  the  county 
where  it  has  an  office  for  the  transaction  of  business,  is 
applicable  to  original  actions,  and  does  not  relate  to  gar- 
nishment proceedings  in  which  the  corporation  is  made 
a  garnishee  defendant. — Id 517 

See  Eljectiom  of  Remedies;  Jubt. 

GUARANTY. 

1.  Contract  of  Guaranty — Consideration — Question  for 
Jury.  The  action  of  the  court  in  taking  a  case  from  the 
Jury  on  the  ground  that  no  consideration  had  been 
proven  for  the  guaranty  of  payment  given  by  defendant 
upon  a  sale  of  a  piano  for  plaintiff,  was  error,  when  the 
evidence  showed  that  the  piano  had  been  "invoiced"  to 
defendant  and  that  plaintiff  had  credited  defendant's  un- 
paid account  upon  the  receipt  of  the  guaranty  in  suit. — 

W.  W.  Kimbail  Co.  v.  Cockrell  529 

2.  BcMie — Burden  of  Proof.  In  an  action  upon  an  abso- 
lute guaranty  of  payment  of  a  contract  for  the  sale  of 
a  piano,  which  had  been  assigned  by  defendant  to  plain- 
tiff, the  action  of  the  court  was  erroneous  in  taking  the 
case  from  the  Jury  for  failure  of  plaintiff  to  show  affirm- 
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atively  what  disposition  had  been  made  of  certain  notes 
referred  to  in  the  contract,  when  there  was  neither 
pleading  nor  proof  that  such  notes  had  ever  been  in 
plaintiffs  possession. — Id 689 

GUARDIAN  AND  WARD. 

1.  GuardiaTM/tip  Sales — Irregiilarities — Curative  Act.  BaL 
Code,  §  6474,  which  is  intended  as  a  curative  act  for  all 
irregularities  in  gaurdianship  sales,  when  the  premises 
are  held  by  one  who  purchased  them  in  good  faith,  does 
not  apply  to  cases  where  the  guardianship  proceedings 
are  assailed  on  the  ground  of  fraud  from  their  very  in- 
ception, and  where  the  purchaser  is  shown  to  have  had 
knowledge  of  facts  which  should  have  put  him  on  in* 
Quiry. — Dormitzer  v.  German  Savings  d  Loan  Society..  138 

2.  Same  —  Fraudulent  ProlxUe  Proceedings  —  Notice.  Al- 
though a  mortgagee  may  have  had  no  actual  knowledge 
of  the  inyalidity  of  the  mortgagor's  title,  it  cannot  set 
up  the  defense  that  it  was  a  purchaser  in  good  faith 
when  the  chain  of  title  to  its  grantor  shows  a  guardian's 
deed  to  him,  which  makes  reference  to  certain  probate 
proceedings  as  authority  for  the  deed,  and  an  investi- 
gation of  those  proceedings  would  have  shown  them  to. 

be  fraudulent— id 138 

8.  Sale  of  Property  J>y  Ouardian — When  Void.  A  transfer 
of  the  half  Interest  of  minor  children  in  certain  realty 
to  their  father,  procured  at  his  instance  through  a  guar- 
dian controlled  by  himself,  and  made  for  the  purpose  of 
vesting  the  whole  title  unincumbered  in  the  father,  so 
that  he  might  procure  a  mortgage  loan  thereon,  the  law 
not  permitting  the  mortgage  of  the  property  of  minora 
by  their  guardian,  was  absolutely  void,  although  the 
father,  the  guardian,  the  mortgagee  and  the  probate 
court  may  have  acted  with  the  best  of  motives,  and  wicu 
no  Intent  to  defraud  such  minor  children. — Id 1S8 

HABEAS  CORPUS. 

Custody  of  Children — Judgment — Appealable  Order.  In  an 
application  for  a  writ  of  habeas  corpus  by  a  father  to 
recover  the  custody  of  children  who  had  been  snrroi* 
dered  by  the  mother  to  defendant  for  the  purpose  of 
having  him  provide  homes  for  them,  an  order  of  the 
court  directing  defendant  to  make  application  under  the 
provisions  of  the  statute  for  the  disposition  of  said  chil- 
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dren,  being  advisory  merely,  is  not  an  appealable  order. 
— Bt.  Clair  v,  Williams  552 

HIGHWAYS. 

1.  Establishment  by  Legal  Proceedings — Sufficiency  of  Pe- 
tition, County  commissioners  cannot  acquire  Jurisdic- 
tion for  the  establishment  of  a  road,  upon  a  petition 
which  is  not  sufficiently  definite  to  apprise  a  surveyor 
oi  the  location  of  the  proposed  road,  nor  give  notice  to 
the  land  owner  of  the  attempt  to  subject  his  land  to  a 
public  easement. — Shell  v,  Poulson 585 

2.  Dedication,  The  fact  that  the  owner  of  land  permitted 
without  objection  its  use  as  a  highway  by  those  having 
occasion  to  so  use  it  would  not  show  a  dedication,  in  the 
absence  of  an  intention  to  dedicate  the  land  to  public 
use. — Id 535 

3.  Establishment  by  Prescription  —  Interruption  by  Land 
Owner,  Where  the  owner  of  land  erects  and  closes 
gates,  though  not  keeping  them  locked,  across  a  road 
through  his  premises  used  by  the  public,  before  the 
acquisition  of  a  prescriptive  right  by  the  public  to  such 
road,  such  act  is  an  assertion  by  the  owner  that  us  un- 
interrupted use  as  a  highway  is  denied  to  the  public,  and 
such  interruption  in  its  general,  continuous,  adverse  and 
exclusive  use  by  the  public  destroys  any  prescriptive 
rights  that  may  have  begun  to  accrue. — Id 535 

4.  Same — Legal  Proceedings  as  Basis  of  Prescriptive  Right 
— Deviation,  A  prescriptive  right  to  a  public  road  can- 
not be  founded  on  an  attempt  to  establish  the  road  by 
legal  proceedings,  when  the  road  as  surveyed  for  that 
purpose  runs  from  250  to  400  feet  distant  from  the 
traveled  road. — id 535 

See  Dedication. 

HOMICIDE. 

1.  Murder  —  Instructions  —  Premeditation.  An  instruction 
upon  the  subject  of  premeditation,  in  a  prosecution  for 
murder  in  the  first  degree,  is  proper,  when  it  charges 
the  jury  that  "no  particular  length  of  time  need  elapse 
before  there  can  be  deliberation  or  premeditation  in  an 
act.  A  single  moment  may  be  enough.  It  is  sufficient  if 
you  find  from  the  evidence,  and  beyond  a  reasonable 
doubt,  that  any  length  of  time  elapsed,  no  matter  how 
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short,  sufficient  to  allow  a  design  to  be  formed  in  the 
mind  and  that  design  to  be  deliberated  upon  and  medi- 
tated over  before  carrying  into  effect." — State  v. 
Hawkins 289 

2.  Same — Intoxication.  In  charging  the  Jury  upon  the  sub- 
ject of  voluntary  drunkenness  as  a  defense  to  the  com- 
mission of  crime,  it  is  not  error  for  the  court  to  enlarge 
upon  the  subject  by  further  charging  "that,  in  dealing 
with  such  a  condition  you  ought  to  use  great  caution  not 
to  give  immunity  to  persons  who  commit  crime  whea 
they  are  inflamed  by  Intoxicating  drink.  You  must  dis- 
criminate between  the  conditions  of  mind  merely  excited 
by  intoxicating  drink,  and  yet  capable  of  forming  a  spe- 
cific intent  to  take  life,  and  such  a  prostration  of  the 
faculties  as  renders  a  man  incapable  of  forming  the 
intent,  or  of  deliberation  or  premeditation";  since  such 
charge  is  not  open  to  the  objection  that  it  indicates  to 
the  jury  the  court's  opinion  as  to  the  defendant's  capa- 
bility of  forming  a  specific  intent  to  take  life,  but  merely 
points  out  the  distinctions  made  by  the  law,  so  far  as 
responsibility  Is  concerned,  between  different  degrees  of 
intoxication.— /d 289 

3.  Same  —  Insanity  —  Relevancy  of  Instructions  to  Issues. 
Where  the  defense  in  a  prosecution  for  murder  is  that 
the  defendant  at  the  time  of  the  commission  of  the  act 
had  been  rendered  totally  incapable  .of  forming  an  intent 
to  kill,  because  of  drugs  administered  to  him  in  intoxi- 
cating drinks,  and  the  jury  has  been  fully  charged  as 
to  the  law  upon  such  subject,  a  charge  to  the  Jury  upon 
the  question  of  insanity,  when  there  is  no  testimony  in 
the  case  upon  that  subject,  must  be  presumed  to  be 
prejudicial  error,  in  the  absence  of  an  affirmative  show- 
ing in  the  record  that  no  prejudice  resulted  from  the 
interjection  of  such  an  issue. — Id 289 

4.  Assault  With  Intent  to  Kill — Sufficiency  of  Information. 
An  information  which  charges  that  defendant  "wilfully, 
unlawfully,  purposely  and  feloniously,  and  of  his  delib- 
erate and  premeditated  malice,  with  intent  to  kill  and 
murder"  another,  "an  assault  did  make  in  and  upon  the 
person  of"  the  other,  "with  a  deadly  weapon,"  without 
alleging  a  present  ability  to  carry  into  execution  the  at- 
tempt, as  in  a  simple  assault,  sufficiently  charges  the 
crime  of  assault  with  intent  to  commit  murder,  since 
§  6848,  Bal.  Code,  provides  that  words  used  in  an  infer- 
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matlon  must  be  construed  accordiog  to  their  legal  mean- 
ing, when  they  are  defined  by  law,  and  9  7055,  Id.,  defines 
"assault"  as  "an  attempt  in  a  rude,  insolent  and  angry 
manner,  unlawfully  to  touch,  strike,  beat  or  wound 
another  person,  coupled  with  a  present  ability  to  carry 
such  attempt  into  execution." — State  v.  Levan 547 

5.  Assault  With  Deadly  Weapon — Rejection  of  Evidence — 
Harmless  Error.  In  the  prosecution  of  a  police  officer 
for  shooting  the  prosecuting  witness,  whom  he  was  pur- 
suing in  an  attempt  to  make  an  arrest,  where  the  de- 
fense was  that  he  did  not  shoot  at  such  person  with 
intent  of  hitting  him,  but  shot  at  the  sidewalk  to 
frighten  him  and  he  must  have  been  struck  by  a  glanc- 
ing ball,  it  is  harmless,  if  error  at  all,  for  the  court  to 
refuse  the  admission  in  evidence  of  a  cartridge  similar 
to  the  one  which  defendant  had  fired,  for  the  purpose  of 
showing  that  a  ball  propelled  by  such  a  charge  of  powder 
as  the  cartridge  contained  would  have  inflicted  greater 
injury  than  that  suffered  by  the  prosecuting  witness,  if 
it  had  not  been  impeded  in  its  course  by  striking  some 
solid  substance,  when  the  defendant  has  already  tes- 
tified that  the  revolver  "shoots  almost  like  a  rifle,"  and 
that  in  tests  made  by  him,  a  shot  from  it  when  loaded 
with  such  a  cartridge  would  penetrate  a  two  and  one- 
half  inch  flr  plank  at  a  distance  of  150  feet,  and  then 

go  about  naif  a  mile  further. — State  v.  Surry 655 

6.  Same — Evidence — Character.  In  the  prosecution  of  a 
police  officer  for  shooting  a  suspected  person  whom  he 
was  attempting  to  arrest,  it  is  not  competent  to  prove 
defendant's  reputation  as  a  careful,  conservative,  and 
conscientious  peace  officer  in  the  community  in  which  he 
resides,  since  defendant's  character  as  an  individual, 
and  not  as  a  peace  officer,  was  involved  in  the  offense 
charged  against  him. — Id 655 

HUSBAND  AND  WIFE. 

1.  Community  Property — Presumptions  Arising  from  Pur- 
chase During  Coverture.  Under  the  laws  of  this  state, 
lands  acquired  after  marriage  by  a  deed  of  purchase 
expressing  a  money  consideration  are  presumed  to  be 
community  property;  and  this  presumption  can  be  re- 
butted only  by  clear  and  convincing  proof  that  the  con- 
sideration was  furnished  out  of  the  grantee's  separate 
property.— Dormitecr  v.  German  Savings  d  Loan  Society.  132 

52—23  WASH. 
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2.  Same  —  Foreclosure  of  Mortgage  On  —  Parties.  In  an 
action  to  foreclose  a  mortgage  upon  community  real 
property,  both  husband  and  wife  are  necessary  party 
defendants,  although  the  record  title  to  the  premises 
may  be  in  the  name  of  but  one  of  the  spouses. — Dane 
v.  Daniel ' 579 

8.  Community  Property  t»  Name  of  One  Spouse — Failure 
of  Other  to  File  Claim — Estoppel.  The  failure  of  one 
spouse  to  file  in  the  office  of  the  county  auditor  an  in- 
strument setting  up  his  or  her  claim  in  community 
property  held  in  the  name  of  the  other  spouse,  as  pro- 
vided by  Bal.  Code,  §  4545,  does  not  estop  such  spouse 
from  claiming  an  interest  therein,  except  as  against  such 
bona  fide  purchasers  as  purchase  without  knowledge  of 
the  existence  of  the  marriage  relation,  or  who  could  not, 
by  the  exercise  of  reasonable  diligence,  have  obtained 
such  knowledge. — Id 379 

See   Estoppel;    Evidence,   1-3;    Executobs   aih)   Ad- 

MINISTBATOBS,   2. 

INDICTMENT  AND  INFORMATION.    See  Homictoe,  4. 

INJUNCTION. 

When  Lies — Restraining  Wrongful  Levy.  Injunction  will 
lie  to  restrain  proceedings  under  an  execution  improvi* 
dently  issued,  or  wrongfully  levied,  when  that  affords  a 
more  complete  and  speedy  remedy  than  that  ailorded  by 
an  action  at  law. — Orant  v.  Cole 542 

See  Navigable  Watebs,  4;  Tide  Lands,  3,  4. 

INSTRUCTIONS.  See  Appeal,  20,  21,  25;  Bbokebs,  3;  Cane- 
INAL  Law,  2,  4;  Eminent  Domain;  Homigidb,  1-3; 
Masteb  and  Sebvant,  4-7;  Sales.  3;  Stbeet  Rail- 
boads,  7,  8;  Tbial,  3,  4,  6,  10. 

INSURANCE. 

1.  Action  on  Policy  of  Insurance — Limitations  to  Suit — 
Waiver.  The  condition  in  a  policy  of  life  insurance  that 
action  thereon  must  be  commenced  within  one  year  from 
the  death  of  the  insured  is  waived  by  the  company  when 
its  general  agent  induces  the  assured  thereunder  to  with- 
hold suit  until  the  return  from  the  Klondike  country  of 
its  agent  to  whom  it  is  claimed  premiums  had  been 
paid,  and,  if  so  paid  to  such  agent,  the  company  would 
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then  pay  the  policy  without  suit— HaK  t?.  Union  Central 
Life  Ins.  Co 610 

2.  Same — Unreasonable  Delay.  Where  the  limitation  upon 
action  on  a  policy  of  insurance  was  one  year,  and  action 
thereon  was  not  begun  nntil  nesu'ly  a  year  and  eight 
months  after  the  death  of  the  insured,  by  reason  of  a  * 
waiver  of  the  limitation  by  the  company,  and  the  ques- 
tion of  the  reasonableness  of  the  delay  was  submitted 
to  the  Jury  and  found  by  them  in  favor  of  the  plaintiff, 
this  court  will  not,  as  a  matter  of  law,  say  that  the 
delay  was  unreasonable. — Id 610 

See  Evidence,  8. 

INTEREST. 

1.  Rate  on  Judgments — Effect  of  Change  of  Law.  Where  a 
promissory  note  was  executed  drawing  Interest  at  the 
rate  of  one  per  cent,  per  month,  without  any  provision 
therein  for  interest  after  maturity,  and  such  note  has 
been  placed  in  judgment,  without  any  recital  as  to  the 
amount  of  interest  it  should  draw,  the  Judgment  would  | 
draw  interest  at  the  legal  rate  specified  by  statute,  and 
this  rate  would  vary  from  time  to  time  with  any  altera- 
tions in  the  legal  rate  made  by  statute. — Palmer  v. 
Laheree 409 

2.  Same.  The  provision  in  the  Interest  laws  of  1895  and 
1899  (Laws  1895,  p.  350,  §  6;  Laws  1899,  p.  130,  §  8)  that 
nothing  therein  contained  should  be  construed  as  affect- 
ing any  contract  or  obligation  made  or  entered  into 
prior  to  the  taking  effect  of  the  act,  applies  only  to 
contracts  and  obligations  between  parties,  and  not  to 
rights  or  obligations  arising  by  operation  of  law. — Id. . .  409 

See  Municipal  Corporations,  7. 
INTERVENTION.     See  Parties. 

JUDGMENT. 

1.  Foreign  Judgments — Award  of  Alimony  in  Qross — Final- 
ity of  Decree.  A  Judgment  in  divorce  proceedings  award- 
ing alimony  in  gross,  which,  by  statute,  is  made  a  gen- 
eral lien  on  the  realty  of  tHe  Judgment  debtor,  as  in  the 
case  of  other  judgments,  constitutes  a  final  Judgment  of 
that  state,  although  the  court  rendering  it  may,  on  the 
application  of  either  party,  make  such  alteration  from 
time  to  time  as  to  the  allowance  of  alimony  as  may  be 
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proper,  to  which  the  courts  of  other  states  are  required, 
by  the  constituiion  of  the  United  States  and  the  act  of 
congress  pursuant  thereto,  to  give  full  faith  and  credit 
— Trowbridge  v.  Spinning 48 

2.  Same — Action  On — Jurisdictional  Facts — Pleading.  In 
an  action  upon  a  Judgment  of  another  state,  rendered  by 
a  court  of  general  jurisdiction,  it  is  unnecessary  to  al- 
lege jurisdictional  facts,  since  any  want  of  jurisdiction 
affecting  the  validity  of  the  judgment  is  a  matter  to  be 
set  up  by  answer. — Id 48 

3.  Same — Collateral  Attack.  The  provision  of  the  United 
States  constitution  requiring  full  faith  and  credit  to  be 
given  in  each  state  to  the  judicial  proceedings  of  every 
other  state  does  not  prevent  a  collateral  attack  upon  the 
jurisdiction  of  the  court  of  a  sister  state  to  render  tne 
judgment  offered  in  evidence  in  an  actipn  brought  in 
another  state. — Donnitzer  v.  German  Savings  <£  Loan 
Society .* 132 

^  4.  Vacation — Procedure — Motion.  Where  a  defendant  seeks 
to  have  a  judgment  vacated  because  it  appears  on  the 
face  of  the  record  that  no  service  of  summons  was  made 
upon  him,  his  application  therefor  is  governed  by  Bal. 
Code,  9  4880,  which  provides  that  if  the  summons  is  not 
served  personally  on  the  defendant,  he  may,  on  appli- 
cation and  sufficient  cause  shown,  be  allowed  to  defend 
after  judgment,  within  one  year  after  its  rendition,  on 
such  terms  as  may  be  just;  and  such  application  may 
properly  be  made  by  motion  and  served  in  the  manner 
prescribed  for  the  service  of  motions;  and  the  defendant 
is  not  compelled  to  resort  to  the  procedure  prescribed 
by  Bal.  Code,  §§  5156,  5157,  when  it  is  sought  to  vacate  a 
judgment  under  the  provisions  of  §  5153,  Id. — Sturgiss 
V.  Dart 244 

5.  Res  Judicata.  A  judgment  in  an  action  to  enjoin  and 
annul  an  assessment  for  a  street  improvement  cannot  be 
treated  as  res  judicata  upon  the  question  of  the  inva- 
lidity of  the  assessment  by  reason  of  the  town's  having 
passed  the  constitutional  limit  of  indebtedness,  in  a  sub- 
sequent action  between  the  same  parties  which  seeks  to 
enjoin  a  reassessment  upon  plaintiff's  property  on  ac- 
count of  the  same  improvement,  when  there  is  no  alle- 
gation in  the  pleadings  in  the  original  action  that  the 
town  rendered  itself  liable  by  contract  for  any  portion 
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of  the  cost  of  the  local  improvement,  nor  any  allusion 
made  by  the  court  in  its  findings  and  decree  as  to  the 
question  of  debt  limitation. — Fogg  v.  Touon  of  Hoquiam.  340 

6.  Satisfaction  of  Judgment — Ratification  of  Unauthorized 
Act  of  Attorney.  Although  the  action  of  an  attorney  in 
recalling  a  writ  of  execution  upon  a  judgment,  and  in 
accepting  a  quantity  of  brick  to  be  applied  in  satisfac- 
tion thereof,  in  case  judgment  on  appeal  should  be  sus- 
tained against  the  judgment  debtor,  may  have  been  in 
ezcesd  of  his  authority,  yet  the  action  of  his  client,  who, 
with  full  knowledge  of  all  the  facts,  subsequently  sues 
him  for  the  value  of  the  brick,  amounts  to  a  ratifica- 
tion of  his  action  and  constitutes  a  satisfaction  of  the 
judgment  to  the  extent  of  the  value  of  the  brick. — Gaff- 
ney  v.  Megrath 476 

7.  Joint  Action  Against  Master  and  Servant  for  Negligence 
— Verdict  for  Servant — LiaMlity  of  Mailer.  In  an  action 
against  a  master  and  servant  jointly  to  recover  damages, 
where  the  negligence  of  the  servant  is  the  gist  of  the 
cause  of  action,  and  the  master  could  be  rendered  liable 
only  on  the  theory  of  respondeat  superior,  judgment 
against  the  master  is  erroneous  when  the  verdict  and 
judgment  in  the  action  exonerate  the  servant  as  being 
free  from  negligence. — Doremus  v.  Root 710 

8.  Res  Judicata — Decree  of  Foreclosure — Conclusiveness  as 
Against  Breach  of  Contract  for  Mortgage.  A  decree  of 
foreclosure  is  not  res  judicata  of  an  issue  of  breach  of 
contract  on  the  part  of  the  mortgagee  in  failing  to  loan 
the  full  amount  stipulated  for  by  the  mortgagor,  though 
such  issue  may  have  been  tendered  in  the  foreclosure 
suit  and  its  acceptance  refused  by  the  mortgagor,  since 
the  mortgagor's  right  to  damages  is  not  material  to  the 
mortgagee's  right  of  foreclosure. — McOee  v.  Wineholt . . .  748 

9.  Res  Judicata — Negligent  Grading  of  Street — Action  for 
Damages.  A  decree  awarding  damages  for  the  grading 
of  a  street,  made  prior  to  the  improvement  and  specially 
confining  the  assessment  of  damages  to  the  injuries  re- 
sulting ordinarily  from  the  grading  of  the  street  is  not 
res  judicata  in  a  subsequent  action  to  recover  damages 
for  injuries  suffered  by  reason  of  negligence  and  unskill- 
fulness  in  the  grading. — Jones  v.  Seattle 753 

10.  Res  Judicata — Admissibility  of  Evidence  to  Show  What 
Concluded  by  Former  Judgment.    Where  a  judgment  1p 
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a  former  action  is  pleaded  as  an  estoppel  in  a  snbee- 
Quent  action  between  the  same  parties  involving  Ihe 
same  subject  matter,  and  the  record  does  not  disclose 
upon  which  of  several  issues  the  case  was  litigated  and 
decided,  extrinsic  evidence  is  admissible  for  the  purpose 
of  establishing  that  the  former  action  was  determined 
upon  an  issue  which  is  not  involved  in  the  subsequent 
action. — Marble  Havings  Bank  v.  Williams 766 

See  Appeal,  5,  14,  17,  23;  Attachment;  Attokney 
AND  Client,  1-3;  Constitutional  Law,  1,  2;  Di- 
vorce, ;  Evidence,  1,  4;  ^ntebest,  1;  Pleaoino,  2; 
Replevin;   Statxttes. 

JURISDICTION.  See  Divorce,  1,  2;  Evidengb,  1,  4;  Garnish- 
ment, 3;  Judgment,  2,  3;  Prohxrition,  Writ  of,  2. 

JURY. 

Bight  to  Jury  Trial— Petition  to  Quash  Writ  of  Oamish- 
ment.  Where  a  writ  of  garnishment  has  been  issued 
upon  a  Judgment,  the  filing  of  a  complaint  in  interven- 
tion by  the  judgment  debtor,  which  is  equivalent  to  a 
petition  to  the  court  to  recall  and  quash  the  writ  oC 
garnishment,  raises  a  question  for  the  court,  and  not 
for  a  jury,  to  determine  whether  sufficient  grounds  exist 
for  the  exercise  of  such  a  power. — Gaffney  v.  Megrath. .  476 

JUSTICE  OF  THE  PEACE.    See  Costs;  Criminal  Law,  3; 
Execution;  Statutes. 

LANDLORD  AND  TENANT. 

1.  Waiver  of  Notice  to  Quit.  Where  defendant  is  entitled 
to  thirty  days'  written  notice  to  vacate  premises,  a  letter 
from  him  refusing  to  vacate  and  advising  plaintifTs 
attorneys  that  the  sooner  they  start  action  the  better  it 
will  suit  him.  does  not  constitute  a  waiver  of  the  notice 
required  to  be  given  under  his  lease.— Mitchell  v.  Mathe- 
son 

2.  Action  for  Possession — Sufficiency  of  Complaint—AllegO' 
turns  as  to  Title.  In  an  action  by  a  tenant  against  a 
sub-tenant  of  premises,  it  is  sufficient  for  the  plaintiff 
to  allege  that  he  is  the  lessee  of  the  premises,  without 
deraigning  his  title.— Harris  v.  Halverson v---  '^'^ 

3.  Bame-^Termination  of  Tenancy.  Under  the  rule  that,  as 
against  demurrer,  every  reasonable  intendment  and  pre- 
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sumption  is  to  be  made  in  favor  of  the  pleading,  an  alle- 
gation in  a  complaint  that  "said  lease  began  and  ended 
on  the  first  day  of  each  and  every  calendar  month"  is 
equivalent  to  an  allegation  of  monthly  tenancy,  begin- 
ning on  the  first  of  each  calendar  month;  and  the  alle- 
gation as  to  time  of  ending  is  mere  surplusage. — Id 779 

4.  Same — Notice  to  Quit — Sufficiency,  Where  notice  to  quit 
has  been  served  on  a  tenant  more  than  twenty  days  prior 
to  the  expiration  of  his  monthly  tenancy,  as  required 
by  statute,  the  fact  that  the  notice  gives  him  all  of  the 
first  day  of  the  succeeding  month  in  which  to  vacate 
does  not  vitiate  txie  notice,  when  the  statute  does  not  re- 
quire the  notice  to  specify  that  the  tenant  must  remove 

on  the  day  his  tenancy  is  concluded. — Id 779 

5.  Unlawful  Detainer — Action  by  Succeeding  Lessee.  Where 
a  tenant  refuses  to  give  up  possession  at  the  expiration 
of  his  term,  an  action  may  be  maintained  against  him 

by  a  lessee  whose  term  immediately  follows. — Id 779 

See  Trial,  8,  9. 
LJfiVY.    See  Sheriffs  and  Constables. 

LICENSES. 

1.  Taxing  Power  of  Cities — Licensing  Auctioneers.  An  or- 
dinance of  the  city  of  New  Whatcom  charging  auction- 
eers a  license  fee  of  |25  per  day  for  selling  stocks  of 
merchandise,  passed  in  pursuance  of  the  general  law 
authorizing  cities  of  the  third  class  *'to  license  for  pur- 
poses of  regulation  and  revenue  all  and  every  kind  of 
business,'*  and  "fix  the  rate  of  license  tax  upon  the 
same,"  is  valid  as  an  exercise  of  the  taxing  power 
granted  by  such  charter,  even  if  it  cannot  be  upheld  as 
a  legitimate  exercise  of  the  power  to  regulate  business, 
on  the  ground  that  it  is  unreasonable  and  prohibitive  in 

its  nature.— Stull  v.  De  Mattos 71 

2.  Uniformify  as  to  Class  —  Graduated  License  Fees.  An 
ordinance  providing  for  the  licensing  of  auctioneers  and 
providing  for  different  license  fees  for  the  sale  of  dif- 
ferent kinds  of  goods  is  not  objectionable  on  the  ground 
of  being  ununiform  as  to  class,  since  it  is  within  the 
discretion  of  the  city  council  to  classify  single  kinds  of 
business  in  accordance  with  the  different  character 
and  kind  of  property  sold  and  graduate  the  license  tax 
thereon. — Id 71 

See  Municipal  Corporations,  15. 
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.  1  Contract  to  Clear  Land — Rights  of  Contractor.  One  who 
clears  land  under  a  contract  with  the  owner  Is  entitled 
to  a  lien  thereon,  under  the  provisions  of  Bal.  Code, 
9  5902,  which  declares  that  any  person  who  at  the  re- 
quest of  the  owner  of  any  real  property  clears  the  same 
has  a  Hen  thereon  for  the  labor  performed,  and  under 
Id.,  §  5911,  which  recognizes  the  right  of  contractors  to 
such  liens,  after  satisfaction  of  the  prior  claims  of  labor- 
ers, material  men  and  sub-contractors. — Stringham  v. 
Ddvis 568 

2.  8ame  —  Contemplation  of  Parties  to  Contract.  Where 
one  is  entitled  to  a  lien  under  the  law,  his  right  is  not 
lost  by  reason  of  the  fact  that  he  did  not  have  it  in  mind 
at  the  time  he  agreed  to  perform  the  labor. — Id 66S 

See  Costs;  Mobtoages,  2. 

LIMITATION  OF  ACTIONS. 

Subscription  —  Accriial  of  Right  of  Action.  Where  sub- 
scriptions to  aid  in  the  construction  of  a  railway  were 
made  to  trustees  on  condition  that  promissory  notes  or 
deeds  to  real  estate  should  be  executed  and  delivered  to 
the  trustees  whenever  any  company  should  be  secured 
to  construct  the  railway,  and  should  be  placed  in  the 
hands  of  the  trustees  with  the  understanding  that  one 
half  of  the  total  should  be  paid  over  by  the  trustees 
when  the  railway  was  graded  and  the  ties  and  iron  laid, 
and  the  balance  should  be  delivered  when  the  first  train 
was  run  over  the  entire  line,  a  right  of  action  on  such 
subscription  accrued  upon  the  completion  of  the  railway 
and  the  operation  of  trains  thereon;  and  where  the 
subscriber  had  an  option  to  pay  in  money  or  real  estate, 
his  election  was  necessary  as  soon  after  performance 
of  the  conditions  of  the  contract  as  he  had  notice  there- 
of, and  the  statute  would  begin  running  from  the  date 
of  such  notice  or  demand  upon  him,  whether  or  not  he 
had  exercised  the  election  given  by  his  option. — Jfc^ 
Claine  v.  Fairchild 758 

See   CoNSTnuTioNAL  Law,   2;      Equity,  3;      Insur- 
ance, 1;     Municipal  Corporations,  11. 

LOGS  AND  LOGGING. 

Boom  Companies — Right  to  Toll.  A  boom  company  is  not 
entitled  to  collect  tolls  for  driving  the  logs  of  another. 
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under  the  authority  of  Bal.  Code,  §  4391,  providing  there- 
for in  case  such  logs  obstruct%or  impede  its  drive,  when 
it  appears  that  such  logs  did  not  intermingle  with,  or 
obstruct,  or  impede  the  driving  of  the  boom  company's 
logs,  and  that  the  work  done  by  the  boom  company  con- 
sisted in  rolling  into  the  channel  of  the  stream  a  por- 
tion of  the  logs  which  had  lodged  along  the  banks,  while 
the  owner  of  such  logs  was  engaged  at  the  same  time  in 
the  same  work,  and  had  notified  the  boom  company  not 
to  handle  the  logs. — Waahougal  River  Imp.  d  Log 
Driving  Co.  v.  Skamania  Logging  Co 89 

See  Navigable  Waters.  1-4. 

MANDAMUS. 

1.  To  Chairman  of  Political  Convention — Compelling  Cer- 
tificate of  Nominations.  It  being  the  duty  of  a  presiding 
officer  of  a  political  convention  to  certify  to  the  secre- 
tary of  state  or  the  clerk  of  the  board  of  county  com-  , 
missloners  the  nominations  for  office  made  by  such 
convention,  under  Bal.  Code,  §§  1349,  1350,  the  superior 
court  has  Jurisdiction  to  compel  such  presiding  officer 
by  writ  of  mandate  to  certify  the  name  of  the  person 
selected  for  office  by  such  convention. — Sta^e  ex  rel. 
Cann  v.  Moore   115 

2.  To  County  Commissioners — Enforcement  of  ContrcKt- 
ual  Obligations.  Mandamus  will  not  lie  to  compel  a 
board  of  county  commissioners  to  issue  funding  bonds 
which  they  had  contracted  to  sell,  when  the  contract  is 
an  executory  one,  and  when  the  funding  proposition 
has  not  proceeded  beyond  the  discretionary  stage,  or,  in 
other  words,  has  not  been  so  far  concluded  as  to  leave 
them  only  a  ministerial  duty  to  perform  in  connection 
with  their  issuance. — Morris  d  Whitehead,  Bankers,  v. 
Williams   469 

MASTER  AND  SERVANT. 

1.  Action  for  Negligence^Pleading— Allegation  of  Several 

Acts  of  Negligence — Evidence  Not  Restricted  to  One.    In 

an  action  to  recover  for  injuries  resulting  from  defend- 
ant's negligence,  the  failure  of  plaintiff  to  prove  some 
of  the  acts  of  negligence  charged  in  the  complaint  does 
not  warrant  the  discharge  of  the  jury  and  a  directed 
verdict  in  favor  of  the  defendant,  when  there  are  alle- 
gations in  the  complaint  of  other  matters  of  negligence 
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BUffldent  to  warrant  a  verdict  In  plaintiff's  favor,  and 
there  is  evidence  to  substantiate  them. — Rush  v.  Spo- 
kane Falls  rf  Northern  Ry.  Co 501 

2.  Bame  —  Defective  Appliances  —  Question  for  Jury. 
Whether  a  locomotive  engine  was  defective  in  the  mat- 
ter of  emitting  sparks  was  a  question  for  the  jury, 
where  the  undisputed  testimony  showed  "there  were  a 
lot  of  sparks  flying  all  the  time"  from  the  engine;  and 
from  such  fact  alone,  in  the  absence  of  any  other 
known  cause,  the  jury  might  be  warranted  in  inferring 
that  an  explosion  of  dynamite  exposed  in  an  open  ca- 
boose was  occasioned  by  sparks  therefrom,  although  no 
one  saw  a  single  spark  come  into  the  caboose. — Id 501 

8.  Tice  Principal  —  Dangerous  Explosives,  Although  em- 
ployees of  a  common  master  may  be  fellow  servants, 
when  engaged  in  loading  and  unloading  cars  in  the  ordi- 
nary course  of  their  employment,  yet  where  one  of  them 
is  made  the  custodian  of  dangerous  Instruments,  such 
as  dynamite,  for  the  time  being  he  represents  the  master, 
to  whom  is  imputable  any  negligence  on  his  part  in  that 
capacity. — Id 501 

^,Lia'bility  of  Master — Instructions.  When  one  of  the 
questions  to  be  determined  at  a  trial  was  whether  the 
defendant  was  guilty  of  negligence  In  placing  an  uncov- 
ered box  of  dynamite  in  an  open  car,  exposed  to  flying 
sparks  from  tae  engine,  and  the  testimony  shows  that 
plaintiff,  who  was  a  servant  of  defendant  and  riding  in 
the  car,  had  no  knowledge  of  the  presence  of  the  dynar 
mite  therein,  an  instruction  is  relevant  to  the  pleadings 
and  evidence,  when  it  charges  the  jury  that  before  using 
Or  handling  a  dangerous  explosive  it  is  the  duty  of  the 
master  to  ascertain  and  make  known  to  his  servants  the 
dangers  to  be  reasonably  apprehended  from  its  use;  and 
the  ignorance  of  the  master  as  to  the  danger  to  be  ap- 
prehended from  its  use,  or  the  proper  method  of  hand- 
ling it.  will  furnish  no  excuse,  if  the  master,  by  the 
exercise  of  such  reasonable  diligence  and  ordinary  care 
as  a  reasonable  and  prudent  man  under  Hke  circum- 
stances would  use,  could  have  obtained  such  knowledge. 
— /d 501 

6.  Same.  An  instruction  that,  if  the  jury  believe  from  the 
evidence  it  was  dangerous  to  ship  and  handle  dynamite 
in  the  caboose  car  with  the  doors  open,  and  that  such 
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danger  could  be  avoided  and  greatly  reduced  by  ship- 
ping it  in  some  safer  way  which  was  in  easy  reach  of 
the  master,  it  was  a  duty  the  master  owed  his  servants 
to  adopt  such  method  of  shipping  such  dynamite  as  was  _ 
reasonably  safe,  and  any  other  method  which  was  not 
reasonably  safe  woula  not  excuse  the  master  for  Injuries 
to  the  servant  resulting  therefrom,  is  not  objectionable 
on  the  ground  that  it  does  not  appear  from  the  plead- 
ings and  proof  that  a  safer  method  existed,  or  that,  if 
it  did,  that  it  was  within  the  reach  of  defendant,  since 
the  evidence  shows  that  the  dynamite  was  in  an 
open  box,  covered  merely  by  a*  paper,  which  ignited 
from  a  spark,  while  it  is  plainly  apparent  the  danger 
would  have  been  greatly  reduced  by  putting  an  ordinary 
wooden  cover  on  the  box«  which  was  presumably  within 
the  reach  of  defendant. — Id 501 

^6.  Bame — 8<xfe  Place  to  Work.  When  a  railway  company 
furnishes  an  employee  a  caboose  in  which  to  ride  to 
and  from  work  it  impliedly  engages  with  him  that  the 
caboose  shall  be  reasonably  safe  for  that  purpose,  hence, 
where  the  employee  was  injured  while  so  riding  in  the 
caboose  through  the  railway  company's  negligence,  an 
instruction  is  within  the  issues  of  the  case,  where  it 
charges  the  jury  that  the  master,  in  employing  a  ser- 
vant, impliedly  engages  with  him  that  the  place  in 
which  he  is  to  work,  and  the  tools,  machinery,  and  sur- 
roundings of  his  work,  or  in  which  he  is  to  be  placed, 
shall  be  reasonably  safe. — Id 501 

7.  Same  —  LialHUty  for  Exposing  Servant  to  Dangerous 
Explosives — Highest  Degree  of  Care  Necessary.  In  an 
action  by  a  servant  to  recover  for  injuries  received 
through  the  negligence  of  the  master  in  carrying  a  box 
of  dsmamite  without  sufficient  covering  in  an  open  car, 
whereby  the  dynamite  was  exploded  by  ignition  from  a 
flying  spark  setting  fire  to  paper  covering  it,  a  requested 
instruction  that  if  ihe  jury  flnd  that  the  co-employees  of 
plaintiff,  while  riding  in  the  car  were  smoking  cigar- 
ettes and  scuffling,  and  that  the  explosion  might  have 
been  occasioned  from  the  fire  in  smoking  cigarettes,  and 
that  there  was  as  much  probability  that  the  explosion 
happened  in  that  way  as  from  sparks  from  the  engine, 
then  they  should  flnd  for  defendant,  was  properly  re- 
fused, although  there  was  evidence  that  the  men  had 
been  smoking  and  scuffling,  since  it  was  the  duty  of 
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defendant  to  exercise  the  highest  degree  of  care  and 
diligence  in  the  custody  of  dynamite,  in  order  to  protect 
its  servants  from  injuries  which  would  probahly  and 
naturally  result  from  an  explosion  of  it. — Id 501 

S,  Liability  of  Master — Injury  to  Employee  After  Close  of 
work.  Where  one  is  employed  as  a  day  laborer  to  lay 
track  for  a  street  railway  company  under  a  contract  at 
so  much  per  day  and  his  transportation  to  and  from 
his  place  of  labor,  at  the  cessation  of  his  day's  work, 
he  is  no  longer  in  the  employ  or  under  the  control  of 
his  employer,  and- if  he.  is  injured  while  returning  home 
on  the  company's  car  at  the  close  of  his  day's  work,  by 
reason  of  the  negligence  of  any  of  the  company's  em- 
ployees, the  company  is  liable  therefor,  as  the  doctrine 
of  the  exemption  of  liability  of  a  master  to  a  servant 
for  the  acts  of  a  fellow  servant  is  inapplicable  in  his 
case,  since  at  the  time  of  the  injury  he  was  not  acting 
in  the  service  of  his  master. — Peterson  v.  Sectttle  Trac- 
tion Co 615 

9.  Same — Collision — Negligence  of  Servants.  Where  two 
cars  meet  in  a  head-end  collision,  on  a  single-track  rail- 
way, it  is  negligence,  which,  in  the  absence  of  other 
showing,  must  be  assumed  as  caused  by  the  company's 
employees  in  charge  of  the  cars,  who  allow  them  to 
come  into  collision,  and  hence  Imputable  to  their  em- 
ployer.— Id 615 

10.  Contract  for  Transportation  —  Limitation  of  Carrier's 
Liability  —  When  Admissible  in  Evidence.  In  an  action 
by  one  injured  while  traveling  upon  an  employee's 
ticket  to  recover  damages  on  account  of  defendant's  neg- 
ligence, where  it  is  an  issue  as  to  whether  the  contract 
for  transportation  was  an  unconditional  one  between  the 
parties,  a  condition  on  the  back  of  the  ticket  book,  signed 
by  the  plaintiff,  whereby  he  agreed  to  assume  all  risk  for 
any  injury  or  loss  to  him  while  using  it,  is  admissible  in 
evidence  as  a  circumstance  tending  to  show  that  hla  con- 
tract for  transportation  was  a  conditional  one. — Id 615 

See  Judgment,  7. 

MINES  AND  MINERALS. 

Contracts — Mutual  Assent  Necessary — Agreement  for  Lo- 
cation of  Claims.  A  proposition  by  appellant  that,  if  re- 
spondent and  a  third  party  would  buy  certain  mining 
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claims  and  allow  him  a  fourth  interest  therein,  he  would 
give  respondent  a  fourth  interest  in  all  other  claims 
located  hy  him,  would  not  constitute  a  contract  until 
assented  to  by  such  third  party;  and,  where  a  claim 
was  located  by  appellant  between  the  date  of  his  propo- 
sition and  the  date  of  its  acceptance  and  execution  by 
the  parties  to  whom  it  was  made,  respondent  would  not 
be  entitled  to  any  interest  therein. — Ranahan  v.  Oih- 
hons   256 

MONOPOLIES. 

Public  Franchises — Consolidation  of  Existing  Railway 
Lines — Constitutional  Law.  An  ordinance  granting  a 
franchise  for  the  construction  and  operation  of  a  sys- 
tem of  street  railways,  which  authorizes  the  granteef 
to  acquire  existing  railway  lines  and  surrender  their 
franchises,  for  the  purpose  of  operating  a  new  system 
under  the  proposed  franchise,  does  not  violate  art.  12, 
§  22,  of  the  state  constitution  forbidding  monopolies 
and  trusts,  by  reason  of  the  fact  that  portions  of  the 
existing  lines  in  operation,  and  which  may  be  absorbed 
under  the  proposed  ordinance,  are  parallel  and  compet- 
ing lines,  which  the  grantees  of  the  new  franchise  would 
thus  be  enabled  to  combine  and  consolidate. — Wood  v. 
Seattle  1 

MORTGAGES. 

1.  Good  Faith  of  *  Mortgagee — Fraudulent  Sale  hy  Guardian 
to  Mortgoifor.  A  corporation  which  takes  a  mortgage 
upon  property  is  not  a  purchaser  in  good  faith,  when  the 
agents  through  whom  it  acts  in  negotiating  the  loan 
know,  or  have  means  of  information  through  which 
they  might,  by  the  exercise  of  common  prudence,  have 
known,  that  the  acts  of  a  guardian  of  minor  children 
in  transferring  the  property  to  the  mortgagor  were 
fraudulent. — Dormitzer  v.  German  Savings  d  Loan  So- 
ciety   132 

2.  Strict  Foreclosure — Not  Permissible  Under  Statutes  of 
this  State.  Under  the  laws  of  this  state«  a  mortgage 
upon  realty  creates  merely  a  lien  thereon  and  does  not 
pass  title  thereto,  either  before  or  after  condition 
broken;  and  hence  a  suit  in  strict  foreclosure,  where 
the  mortgagee  is  proceeding  against  the  owner  of  the 
fee,  whether  such  owner  be  the  mortgagor  or  a  subse- 
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quent  purchaser  from  him,  is  unauthorized  either  hy  ^ne 
'  statute,   or  by   the  nature   of    a   mortgage   under   the 
statute. — Bane  v,  Daniel 379 

See  Fixtures;  Husband  and  Wife,  2;  Judgment,  8. 
MOTIONS.    See  Judgment,  4;   Pleading,  6. 

MUNICIPAL  CORPORATIONS. 

1.  Ordinances — Presumption  in  Favor  of  Yalidity,  The  pre- 
sumption respecting  ordinances  passed  by  a  municipal 
corporation  is  that  all  the  provisions  of  such  ordinances 
are  within  the  powers  of  the  charter  which  authorizes 
them,  which  presumption  continues  until  the  contrary 

is  shown. — Wood  v.  Seattle 1 

2.  Same.  If  an  ordinance  be  lawful  upon  its  face, — ^that  is, 
passed  in  due  form  of  law  and  within  the  scope  of  the 
powers  of  the  city  council, — the  courts  will  presume.  In 
the  absence  of  proof  of  fraud,  that  the  ordinance  is 
what  it  purports  to  be,  and  will  determine  its  validity 
from  its  prescribed  terms,  rather  than  by  inquiry  into 
the  motives  of  the  members  of  the  council  and  of  its 
beneficiaries. — ^d.  .• 1 

Z.Chrant  of  Franchise  to  Use  Streets — Publication — Con^ 
formity  to  Particular  Provisions  Under  Chrant  of  Potoers. 
Under  tne  provisions  of  the  charter  of  the  city  of  Seattle 
empowering  it  to  grant  franchises  for  the  construction 
of  street  railways;  and  under  art.  4,  §  23,  of  the  charter, 
requiring  notice  of  any  application  for  such  franchises 
to  be  published  for  ten  days,  offering  to  grant  same  to 
the  person  or  corporation  who  will  pay  the  highest  per- 
centage of  gross  receipts  annually;  and  under  art.  4« 
§  13,  which  provides  that  "no  bill  for  the  grant  of  any 
franchise  shall  be  finally  passed  within  thirty  days  after 
its  introduction,  nor  until  it  has  been  published  in  the 
official  newspaper  of  the  city  at  the  expense  of  the  appli- 
cant for  ten  days  daily,"  the  general  requisites  applic- 
able to  the  passage  of  ordinances  must  give  way  to  the 
particular  provisions  which  the  charter  makes  applic- 
able to  ordinances  granting  franchises,  and  consequently 
the  passage  of  such  an  ordinance  is  valid,  although  it 
has  been  pubxished  for  the  required  number  of  days 
without  containing  the  names  of  the  actual  grantees  of 
the  franchise  nor  the  amount  bid  by  them  therefor. — 
Jd    1 


INDEX— Vol  28.  gSl 


MUNICIPAL  OOKPORATIONS— CJoNTiNUKD. 

i,  Same^Provisions  for  Compulsory  Arbitration — Con- 
struction, A  provision  in  a  franchise /for  a  street  rail- 
way granted  by  the  city  of  Seattle,  to  the  effect  that  if 
any  dispute  Siiall  at  any  time  aride  between  the  grantees 
or  their  successors  and  their  employees,  as  to  any  mat- 
ter of  employment  or  wages,  such  dispute  shall  be  sub- 
mitted to  arbitration,  to  which  employers  and  em- 
ployees shall  be  parties  and  entitled  to  be  heard,  and 
any  award  when  made  shall  be  binding  and  conclusive 
on  all  parties  thereto  for  the  period  of  one  year  from 
its  date,  is  a  sufficient  compliance  with  ttie  charter  re- 
quirement (art.  4,  §  28)/  which  provides  that  "it  shall 
be  the  duty  of  the  city  council  to  incorporate  in  every 
such  franchise  *  *  •  efficient  provisions  for  the 
compulsory  arbitration  of  all  disputes  arising  between 
the  grantee  therein  and  his  or  its  successors  or  assigns 
and  his,  its  or  their  employees  as  to  any  matter  of  em- 
ployment or  wages." — Id 1 

5.  Street  Improvements — Regularity  of  Proceedings — Es- 
toppel. Where  a  person  has  signed  a  petition  for  an 
improvement,  which  can  only  be  paid  for  by  means  of  an 
assessment  upon  contiguous  property,  he  and  bis 
grantees  are  estopped  from  contesting  the  validity  of 
the  assessment,  especially  after  the  work  has  been  com- 
pleted and  accepted  by  the  proper  authorities. — Seattle 

V,  Hill  92 

6.  Same — Validity  as  Against  Chrantees.  Where  there  was 
a  valid  assessment  against  land  appearing  of  record  at 
the  time  the  grantees  acquired  title,  and  of  which  they 
must  be  deemed  to  have  had  constructive  notice,  they 
must  be  held  to  have  received  the  benefits  resulting  from 
the  improvement  and  to  have  taken  the  land  subject  to 
the  consequent  burden. — Id 92 

7.  Same — Enforcement  of  Assessment — Recovery  of  Inter- 
est and  Penalty.  In  an  action  by  the  city  of  Seattle  to 
enforce  collection  of  an  assessment  for  a  street  improve- 
ment, where  the  assessment  proceedings  were  not  en- 
tirely regular,  the  plaintifF  is  not  entitled  to  a  Judg- 
ment for  interest  and  penalties,  accruing  by  reason  of 
the  non-payment  of  such  assessment,  but  is  merely  en- 
titled to  Judgment  for  the  assessment  alone,  under  the 
terms  of  its  charter  (Laws  1885-86,  p.  243,  §10),  which 
provide  that  In  such  actions  the  plaintiff  is  entitled  to 
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a  decree  in  its  favor  notwithstanding  any  defect,  in- 
formality or  irregularity  in  the  proceedings;  but,  if  de- 
fects, informalities  or  irregularities  prejudicial  to  the 
party  objecting  appear,  the  court  may  disallow  any  part 
or  the  whole  of  plaintiff's  costs  or  allow  costs  to  the 
defendant;  and,  in  case  of  the  regularity  of  the  pro- 
ceedings, the  plaintiff  shall  be  entitled  to  the  full 
amount  of  the  assessment  with  interest  at  the  rate  of 
ten  per  cent,  per  annum,  and  five  per  cent,  additional 
as  penalty  and  damages  for  delay. — Id 92 

t.  Assessment  for  Street  Improvement — Validitu — Estoppel 
of  Property  Owner.  In  an  action  involving  the  validity 
of  an  assessment  for  a  street  improvement,  the  property 
owner  is  estopped  to  raise  the  objection  that  the  assess- 
ment was  not  restricted  to  the  benefits  received,  when, 
after  notice  of  the  levy  and  an  opportunity  to  object, 
he  failed  to  urge  such  objection  before  the  city  council 
prior  to  its  confirmation  of  the  assessment. — Annie 
Wright  Seminary  v.  Tacoma 109 

9.  Same — Illegal  Charges — Tender  of  Proper  Amount  Due. 
In  an  action  to  enjoin  the  collection  of  an  assessment 
for  a  street  improvement,  plaintiff  is  not  entitled  to 
Judgment  from  the  fact  that  interest  and  penalties  were 
illegally  charged  against  the  property,  when  he  has 
made  no  offer  to  pay  that  portion  of  the  assessment 
properly   chargeable    against    him. — Id 109 

10.  Street  Improvements  —  Invalid  Assessment  —  Reassess- 
ment, Where  an  assessment  for  a  street  improvement 
has  been  declared  by  the  courts  invalid  and  a  reassess- 
ment against  the  property  benefited  has  been  made 
under  Laws  1893,  p.  226,  the  reassessment  must  be  held 
valid  when  it  appears  that  it  was  made  with  reference 
to  the  benefits  received  by  the  property  affected,  that 
the  property  was  equitably  and  proportionately  assessed, 
and  that  the  sum  assessed  against  any  particular  parcel 
of  land  does  not  exceed  the  benefits  received  by  such 
property  from  the  public  Improvement. — Fogg  v.  Town 

of  Hoquiam   5*^ 

11.  Same  —  Enforcement  of  Collections  —  Limitations,  The 
statute  of  limitations  begins  to  run  against  assessments 
for  public  improvements  only  from  the  lime  a  valid 
assessment  is  made,  and,  where  the  original  assessment 
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has  been  adjudicated  invalid,  a  cause  of  action  does  not 
accrue  until  the  levy  of  a  valid  reassessment. — Id 340 

12.  Contracts — Ultra  Vire9,  A  contract  by  a  town  to  pur- 
chase water  pipe  laid  by  another  party  outside  of  the 
town  limits  at  a  price  in  excess  of  |2,000,  and  supply 
water  to  such  party  and  other  persons  without  the 
limits  of  the  town,  is  ultra  vires  under  Oen.  Stat.,  §  683, 
which  provides  that  in  the  erection,  improvement  and 
repair  of  all  public  works,  when  the  expenditure 
required  for  the  same  exceeds  the  sum  of  |100,  the 
same  shall  oe  done  by  contract  let  to  the  lowest  respon- 
sible bidder,  and  under  Id.,  §§696,  697,  which  prohibit 
a  town  from  contracting  for  the  extension  of  its  water 
system,  whereby  an  indebtedness  is  created,  without 
the  assent  of  three-fifths  of  the  voters  of  the  town. — 
State  V.  Pullman 683 

13.  Bonne — Estoppel.  When  the  contract  of  a  municipal  cor- 
poration is  absolutely  ultra  vires,  the  fact  that  the  mu- 
nicipality has  received  the  benefits  of  the  contract 
affords  no  ground  for  an  estoppel  against  its  denying 
the  validity  of  the  contract. — Id 683 

1^,  Action  for  Negligent  Grading  —  Damages  —  Misleading 
Instructions.  In  an  action  to  recover  damages  for  the 
negligence  of  the  city  in  so  carelessly  and  unskillfully 
grading  a  street  as  to  remove  the  lateral  support  of  an 
adjoining  lot,  the  action  of  the  court  in  failing  to  in- 
struct the  Jury  as  to  the  proper  measure  of  damages, 
after  charging  them  that  the  rule  of  damages  that  the 
difference  between  the  market  value  of  the  property  be- 
fore it  was  damaged  and  the  value  after  it  was  damaged 
was  inapplicable,  was  so  misleading  as  to  constitute 
prejudicial  error,  when  there  was  a  substantial  confiict 
in  the  evidence  as  to  the  estimates  of  damages  made  by 
the  different  witnesses. — Jones  v.  Seattle  753 

15.  Riding  of  Bicycles  on  Streets — Power  to  License,  A 
municipality,  under  its  general  powers  to  manage  and 
control  its  streets  and  to  pass  ordinances  for  the  good 
government  and  welfare  of  the  town,  is  without  power 
to  exact  a  license  fee  as  a  pre-requislte  to  the  right  lo 
ride  bicycles  on  its  streets. — State  v.  Bruce 777 

See  Dedication,' 1,  2;    Eminent  Domain;    Judgment, 
9;    Licenses,  1,  2;    Street  Railroads,  1-3. 

63—23  WASH. 
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MURDkR.    See  Homicide,  1-3. 

NAVIGABLE  WATERS. 

1.  Invasion  of  Riparian  Rights — Booming  Logs — Damages. 
In  an  action  by  a  riparian  proprietor  along  the  banks 
of  a  navigable  or  floatable  stream  to  recover  damages 
for  injuries  incurred  through  the  act  of  the  defendants 
in  obstructing  the  stream  while  booming  logs,  so  as  to 
cause  the  water  to  rise  and  flood  his  lands,  it  is  un- 
necessary to  allege  in  the  complaint  that  the  injury  was 
caused  by  the  negligence  or  want  of  care  of  defendants, 
since  it  is  immaterial  in  such  a  case  whether  or  not 
there  was  negligence  on  the  part  of  defendants. — Wat- 
kinson  v.  McCoy 372 

2.  Same — Defenses.  In  an  action  for  damages  for  ob- 
structing a  river  with  logs,  and  for  an  injunction  to  re- 
strain the  further  commission  of  such  acts,  it  is  not  a 
defense  to  set  up  that  defendants  have  expended  large 
sums  in  improving  the  channel  of  the  river,  and  have 
better  adapted  it  for  the  drainage  of  the  adjoining  lands, 
sitce  beneflts  cannot  be  set  off  in  such  a  case  against 
damages  sustained. — Id 872 

3.  Same — Evidence.  Where  the  rights  of  defendants  ex- 
tend only  to  rafting  logs  down  a  river  and  not  to  boom- 
ing them,  evidence  of  where  it  would  be  most  conveni- 
ent for  them  to  boom  them  is  immaterial  in  an  action 

to  enjoin  such  use. — Id 872 

4.  Same— Injunction.  Where  it  appears  that  the  injury  to 
a  riparian  proprietor  from  the  booming  of  logs  on  a 
navigable  river  will  be  a  continuing  one,  the  court  is 
warranted  in  controlling  such  improper  use  of  the 
river  by  a  perpetual  injunction. — Id 372 

NEGLIGENCE. 

1.  Contrihutory  Negligence — Care  Required  of  Children  of 
Tender  Years,  The  question  of  the  contributory  negli- 
gence of  plaintiff  is  ordinarily  one  of  fact  for  the  Jury; 
and  one  of  the  things  to  be  considered  in  relation  to 
that  question,  in  the  case  of  an  injury  to  a.  minor  child, 
is  his  age  and  intelligence,  the  same  care  and  caution 
as  to  placing  himself  in  a  dangerous  position  contribut- 
ing to  his  injury  not  being  required  of  a  child  of  tender 
years  as  of  an  adult  person. — Roberts  v,  Spokane  8L  Ry. 
Co ^^ 
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2.  Same.  Whether  or  not  a  boy  between  ten  and  eleven 
years  of  age  was  guilty  of  contributory  negligence  In 
riding  behind  a  street  car  in  a  position  from  which  a 
car  coming  from  the  opposite  direction  on  a  parallel 
track  could  not  be  observed,  and  in  suddenly  darting  in 
front  of  such  approaching  car  at  a  street  crossing,  with- 
out looking  or  listening  for  its  approach,  was  properly 
submitted  to  the  Jury,  when  the  evidence  shows  that, 
even  conceding  negligence  on  his  part,  the  car  might 
have  been  stopped  in  time  to  avoid  injury  to  him,  were 
it  not  for  the  fact  that  the  car  was  equipped  with 
defective  appliances  for  controlling  it. — Id 326 

^.Excavation  in  Highway — Personal  Injuries — Pleading 
and  Proof,  In  an  action  to  recover  damages  for  injuries 
received  as  a  result  of  defendant's  negligence  in  making 
an  excavation  across  a  public  highway,  wherein  the 
complaint  alleges  "there  was  no  railing  or  other  pro- 
tection to  guard  persons  against  the  danger  of  falling 
into  said  excavation;  that  the  same  was  left  open  and 
wholly  unprotected;  and  plaintift,  relying  upon  the  fact 
that  said  crossing  should  be  in  a  safe  condition  for  trav- 
elers, and  the  night  being  so  dark  that  plaintiff  was  un- 
able to  discern  the  unsafe  condition  the  9&me  was  in, 
was,  without  fault  on  his  part,  precipitated  and  thrown 
down  into  said  excavation,"  the  action  of  the  court  in 
rejecting  evidence  that  defendant  maintained  no  light  at 
the  excavation,  based  on  the  want  of  an  allegation  to 
that  effect  in  the  complaint,  is  erroneous,  since  the  neg- 
ligent act,  the  doing  of  which  occasioned  the  injury,  is 
alleged  in  the  complaint,  and  it  is  unnecessary  to  plead 
the  evidentiary  matter  setting  out  the  facts  constituting 
the  negligence. — Collett  v.  Northern  Pacific  Ry.  Co 600 

4.  Bame.  Irrespective  of  the  rule  permitting  proof  of  neg- 
ligent acts  under  a  general  allegation  of  negligence,  a 
complaint  which  alleges  that  plaintiff  was  precipitated 
into  an  excavation  left  open  and  unprotected  through 
defendant's  negligence,  and  that  the  night  was  so  dark 
plaintiff  was  unable  to  discern  its  unsafe  condition,  and 
a  denial  of  such  allegations  in  the  answer,  raise  an 
issue  as  to  whether  or  not  the  defendant  maintained 
lights  at  the  excavation. — Id 600 

See  Contracts;    Damages,  1,  2;    Evidence,  9;    Mas- 
ter AND  Servant;    Street  Railroads,  4-8. 
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NEGOTIABLB  INSTRUMENTS.     See  Bnxs  and  Notes. 

NOTICE.  See  Appeal,  6,  7;  Cebtiorabi,  1;  Guabdl^n  and 
Wabd,  1,  2;  Highways,  1;  Landlord  axd  Tenant, 
14;    Mortgages,  1. 

NtlSANCB. 

Public  Nuisance — Abatement.  A  public  nuisance  can  be 
abated  only  by  a  public  officer,  except  where  the  party 
who  desires  to  abate  it  has  some  special  interest  in  the 
abatement  which  is  different  from  and  greater  than  the 
interest  of  the  community. — OriffUh  v.  Holman 847 

PARENT  AND  CHILD.    See  Habeas  Corpus. 

PARTIES. 

Intervention — Grounds  of.  A  third  party  has  no  right  to 
Interfere  in  an  action  merely  because  defendant  is  as- 
serting an  adverse  claim  to  such  third  party's  property 
as  well  as  to  that  of  plaintiff,  when  the  rights  attempted 
to  be  set  up  by  means  of  the  intervention  affect  entirely 
different  property  from  that  involved  in  the  plaintiff's 
action,  since,  under  Bal.  Code,  §  4846,  the  right  of  inter- 
vention is  granted  only  to  one  "who  has  an  interest  in 
the  matter  in  litigation,  in  the  success  of  either  party, 
or  an  interest  against  both." — McNamara  v.  Crystal 
Mining  Co 26 

See  Attorney  and  Client,  3;  Equttt,  4;  Husband 
and  Wife,  2;  Specific  Performance,  1;  Taxa- 
tion, 5. 

PAYMENT. 

Demand  Before  Suit — Sufficiency.  Where,  under  plain- 
tiff's contract  with  defendant,  he  was  to  be  paid  for  cer- 
tain labor  in  specific  chattels,  a  demand  on  his  part  suf- 
ficient to  sustain  an  action  for  the  vatue  of  such  labor 
is  established  by  evidence  showing  that  by  the  direction 
of  defendant  he  went  to  the  place  where  such  chattels 
were,  and  told  che  custodian  who  had  them  in  charge 
that  he  had  come  for  them. — Strinffham  v.  Davis S68 

PLEADING. 

1.  Striking  Out  Impertinent  Issues.  The  action  of  tne 
court  in  striking  out  portions  of  a  reply  which  are  not 
pertinent  to  the  issues  raised  by  the  complaint  and  an- 
swer is  not  error,  even  if  the  portions  stricken  are  in 
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response  to  impertinent  matters  alleged  in  the  answer. 
— Williama  v.  Ninemire 393 

2.  Judgment  on  Pleadings — Necessity  of  Proof.  Where 
defendant  refuses  to  answer  after  the  overruling  of  its 
demurrer  to  the  complaint  in  an  action  for  relief  against 
excessive  taxation,  the  court  is  Justified  in  entering 
judgment  upon  the  pleadings  without  the  taking  of 
testimony,  under  Bal.  Code,  §  5090,  which  authorizes 
judgment  for  failure  to  answer  and  requires  proof  of 
any  fact,  only  in  cases  where  it  is  necessary  to  enable 
the  court  to  give  judgment,  or  to  carry  the  judgment 
into  effect. — OUizens*  National  Bank  v.  ColuviMa  County  441 

Z.  Amendment  of  Complaint — Discretion  of  Court.  The 
power  of  the  trial  court  to  permit  filing  of  an  amended 
and  supplemental  complaint  is  largely  discretionary 
with  it^  and  its  action  will  not  be  reversed,  when  the 
defendants  were  not  taken  by  surprise  nor  any  injury 
done  them  by  tne  supplemental  matter  alleged. — Long 
17.  Eisenheis  : 666 

4.  Demurrer — Impertinent  Answer.  When  the  plaintifF 
has  set  up  a  contract  in  his  complaint  which  has  been 
answered  by  a  general  denial,  it  is  competent  for  the 
defendant  to  put  in  evidence  any  material  matter  to 
defeat  the  alleged  contract,  and  it  may  show  a  different 
contract;  hen<^e  an  affirmative  defense  setting  up  a  dif- 
ferent version  of  a  contract  than  that  alleged  in  the 
complaint  cannot  be  construed  as  adding  more  than  a 
general  denial  already  made,  and  hence  is  properly  de- 
murrable.— Peterson  v,  Seattle  Traction  Co 615 

5.  Amending  Demurrer  to  Plead  Limitation  of  Action — 
Discretion  of  Court,  The  action  of  the  court  in  allowing 
defendant  to  withdraw  his  demurrer  and  interpose  a 
second  one  setting  up  the  additional  ground  that  the 
action  was  barred  by  the  statute  of  limitations  was 
within  the  discretion  vested  in  the  court,  under  the 
statute  authorizing  amendments  in  furtherance  of  jus- 
tice.—JtfcCtome  v.   Fairchild 768 

6.  Conclusion  of  Law — How  Corrected.  The  objection  that 
some  of  the  allegations  in  a  complaint  are  conclusions 
of  law  must  be  reached  by  motion  and  will  not  render 
the  complaint  subject  to  demurrer  for  want  of  facts,  if 
the  insufficiency  pertains  to  the  form  rather  than  to  the 
substance  of  the  complaint,    and    if    substantial  facts 
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constituting  a  cause  of  action  can  be  inferred  hy  rea- 
sonable intendment  from  the  matters  which  are  set 
forth, — Harris  v.  Halverson  779 

See  EQurrT,  1,  2;  Judgment,  2;  Landiobd  and  Ten- 
ant, 2,  3;  NtxjUQENGE,  3,  4;  Specific  Perfobicanos, 
3 ;  Tide  Lands,  3,  4. 

PRESCRIPTION.    See  Highways,  3,  4. 

PRESUMPTIONS.     See  Appeal,  6,  7;    Bail;    Husband  and 
Wife,  1;  Municipal  Cobpobations,  1,  2. 

PRINCIPAL  AND  AGENT. 

1.  Authority  of  Agent  —  Ratification,  A  letter  by  a  land 
owner  to  a  real  estate  broker  agreeing  to  sell  certain 
lots  for  11,500,  written  and  mailed  after  the  broker  had 
sold  the  lots  for  |2,100,  without  knowledge  of  that  fact 
by  his  principal,  does  not  amount  to  a  ratification  of  tbe 
sale,  since  there  was  lacking  the  necessary  element  of 
a  full  understanding  of  the  situation  on  the  part  of  the 
principal. — AnMtrono  v,  Oakley  121 

2.  Lxmitations  on  Agent* a  AutJiority  —  Validity  of  Secret 
Agreement.  A  principal  cannot  escape  responsibility 
for  the  acts  of  a  sub-agent  of  its  agent,  by  reason  of  a 
secret  agreement  between  such  individuals  that  the  sub- 
agent  was  to  be  agent  of  the  agent  and  not  of  the  prin- 
cipal, when  such  sub-agent  is  held  out  to  the  public  as 
the  direct  agent  of  the  principal  and  clothed  with  au- 
thority to  do  business  for  it. — HaXl  v.  Union  Central 
lAfe  Ins.  Co 610 

See  Evidence,  7,  8;  Specific  Pebfobmance,  2. 

PRINCIPAL  AND  SURETY. 

Liability  of  Sureties — Oovernment  Contract — Protection  of 
Material  Men  and  Laborers.  Where  a  bond  has  been 
given  by  a  contractor  engaged  in  the  construction  of  a 
public  work  for  the  United  States,  in  accordance  with 
the  provisions  of  the  act  of  Congress  of  August  13,  1894, 
entitled  ''An  act  for  the  protection  of  persons  furnishing 
materials  and  labor  for  the  construction  of  public 
works/'  parties  who  supplied  the  contractor  with  ma- 
terials or  labor  have  a  right  of  action  on  the  bond 
against  the  sureties,  irrespective  of  any  right  of  the  gov- 
ernment under  the  bond,  although  the  sureties  may  have 
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undertaken  the  contract  after  its  abandonment  by  their 
principal  and  may  have  expended  in  its  completion,  in 
excess  of  the  contract  price,  a  sum  amounting  to  more 
than  the  penal  obligation  of  the  bond. — Griffith  v. 
Rundle 458 

See  Bonds,  1,  2. 
PROCESS,  When  Mat  Be  Served  on  Attornet.    See  Attor- 

NET  AND  CUENT,  2,  3. 

PROHIBITION,  WRIT  OF. 

1.  When  lAes  —  Wrongful  Exercise  of  Jurisdiction.  The 
fact  that  a  petition  for  a  writ  of  niandate  does  not  state 
facts  sufficient  to  entitle  the  relator  to  relief  is  not 
ground  for  restraining  the  superior  court  by  writ  of 
prohibition  from  proceeding  to  try  the  cause,  when  it 
has  Jurisdiction  of  the  subject  matter  and  the  error  com- 
plained of  is  capable  of  correction  on  appeal  or  by 
certiorari. — State  ex  ret,  Cann  v,  Moore 116 

2.  Same.  The  writ  of  prohibition  is  never  issued  unless 
the  inferior  court  is  about  to  exceed  its  Jurisdiction. — Id.  115 

3.  Grounds  For — Lease  of  Harbor  Areas.  Prohibition  will 
not  lie  to  restrain  the  board  of  state  land  commissioners 
from  discharging  the  administrative  duties  imposed 
upon  them  in  the  leasing  of  the  harbor  areas  of  the  state 
under  the  provisions  of  Laws  1897,  p.  255,  §  53. — State 

ex  rel.  White  v.  Board  of  State  Land  Commissioners 700 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

PROSECUTING  ATTORNEYS. 

Action  by  County  Against  County  Commissioners — Author- 
ity of  Prosecuting  Attorney.  A  prosecuting  attorney  has 
no  authority  to  institute  an  action  in  the  name  of  the 
county  against  the  county  commissioners  to  restrain 
them  from  bonding  certain  warrant  indebtedness  of  the 
county. — Spokane  County  v.  Bracht 102 

PUBLIC  LANDS. 

1.  Simultaneous  Entry — Award  of  Entry  to  One  for  Joint 
Benefit — Waiver,  Where  in  a  contest  over  the  right  to 
enter  a  certain  forty  acres  of  public  land  it  is  held  by 
the  land  department  that  the  entries  of  both  contestants 
were    simultaneous,   that   each    was   entitled    to    share 
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therein,  and  that  entry  should  be  allowed  in  the  name 
of  one  on  his  agreeing  to  conyey  to  the  other  a  certain 
portion  thereof,  the  one  to  whom  entry  is  granted  is 
constituted,  in  effect,  a  trustee  for  the  other,  and  bound 
to  carry  out  the  trust;  and  the  fact  that  the  cestui  que 
trust  prosecuted  an  appeal  from  the  decision  and  re- 
fused, pending  such  appeal,  to  accept  and  sign  an  agree- 
ment in  writing  presented  to  him  by  the  entryman, 
which  provided  for  conveyance  of  such  portion  after  the 
latter  perfected  title,  would  not  constitute  a  waiver 
of  the  rights  given  under  the  ruling  of  the  land  depart- 
ment.— D<ivis  V.  Richards 432 

2.  Contests  —  Findings  by  Land  Office  —  Conclusiveness, 
Where  the  issuance  of  a  patent  in  favor  of  one  of  two 
parties  has  been  determined  after  a  contest  involving 
questions  of  fact  within  the  jurisdiction  of  the  land  de- 
partment, the  validity  of  the  patent  should  be  upheld  in 
the  courts,  unless  there  is  an  affirmative  finding  by  the 
land  department  of  such  facts  as  would  enable  a  court 
to  declare  as  a  matter  of  law  that  the  department's  de- 
termination upon  the  facts  was  erroneous. — Oray*s  Har- 
bar  Co,  V,  Drumm ; 70S 

■ 

See  Tide  Lands. 

REMEDIES.     See  Constitutional  Law,  1,  2;   Election  of 
Remedies;  Equity,  1. 

REPLEVIN. 

Return  of  Personal  Property— What  Constitutes  Delivery. 
Where  property  whose  return  has  been  awarded  to 
plalntift  in  an  action  of  replevin  is  in  the  hands  of  a 
tenant  of  defendant,  and  defendant  agrees  with  plain- 
tiff's attorney  to  surrender  possession  and  so  informs  his 
tenant,  who  thereupon  enters  into  a  written  agreement 
with  plaintiff's  attorney  to  retain  the  goods  for  a  stated 
period  and  then  box  and  ship  them  to  plaintiff,  there  is 
such  a  delivery  of  the  property  to  plaintiff,  although  she 
falls  to  receive  them  by  reason  of  seizure  under  legal 
process,  as  to  authorize  her  attorney  to  enter  a  satis- 
faction of  the  Judgment  in  replevin  against  defendant — 
High  V.  Emerson lOS 

REVIEW,  WRIT  OF.    See  Certiorari. 

Safe  deposit  boxes,    see  Garnishment,  1. 
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SALES. 

1.  Delivery  —  When  Title  Vests  in  Purchaser.  Where  a 
contract  is  to  sell  for  cash  on  delivery,  and  delivery  of 
the  goods  is  made  unconditionally^  without  fraud  or  mis- 
take, the  title  of  the  goods  becomes  vested  in  the  pur- 
chaser, notwithstanding  the  cash  has  not  in  fact  been 
paid. — Knodi  v.  Fuller 34 

2.  Stoppage  in  Transitu — Cessation  of  Right.  Where  the 
seller  of  goods  consigned  them  to  the  purchaser,  ship- 
ping them  by  boat  under  the  ordinary  shipping  receipt, 
and  the  goods  were  taken  in  charge  at  their  destination 
by  a  wharfinger,  who  was  independent  of  both  the  car- 
rier and  the  purchaser,  and  who  delivered  the  key  of  his 
warehouse  to  the  foreman  of  the  purchaser  with  instruc- 
tions to  take  goods,  indiscriminately  from  the  entire 
shipment,  whenever  he  might  desire  to  use  them,  the 
goods  were  thereby  delivered  into  the  actual  possession 
of  the  purchaser 'to  such  an  extent  as  to  end  the  seller's 
right  of  stoppage  in  transitu,  although  the  freight  and 
storage  charges  on  the  goods  had  not  been  paid  and  only 
a  small  portion  of  the  goods  had  been  removed  by  the 
purchaser  from  the  warehouse. — Id 34 

3.  Action  for  Price  —  Question  of  Delivery  —  Instructions. 
In  an  action  to  recover  the  price  of  cattle  sold,  in  which 
the  point  of  delivery  was  an  issue,  as  the  cattle  were 
lost  betwen  the  point  of  embarkation  and  the  point  of 
destination,  an  instruction  which  charges  the  Jury  that 
plaintiff  cannot  recover  unless  he  prove  that  the  cattle 
were  not  only  delivered  to  the  defendants  at  the  point 
of  embarkation,  but  that  at  the  time  of  such  delivery 
the  title  thereto  vested  in  the  defendants,  or,  in  other 
words,  that  they  became  the  absolute  owners  of  the  cattle 
at  that  point,  is  erroneous,  since  proof  of  absolute  de- 
livery would  be  proof  of  transfer  of  title,  while  the 
instruction  given  would  lead  the  jury  to  believe  that 
something  more  was  required. — Williams  v.  Ninemire, . .  893 

4.  Bame — Exclusion  of  Usage  hy  Contract.  In  an  action  for 
the  price  of  cattle  sold  by  plaintiff  to  defendants,  in 
which  plaintiff  alleges  a  contract  for  delivery  at  one 
point  and  the  defendants  allege  delivery  was  to  be  made 
at  another  point,  where  it  was  agreed  the  cattle  were  to 
be  weighed,  evidence  of  custom  is  inadmissible  for  the 
purpose  of  showing  that,  where  cattle  were  sold  to  be 
weighed  at  a  designated  point,  title  to  the  cattle  was 
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considered  as  not  passing  to  the  buyer  until  they  had 
been  weighed,  since  the  pleadings  show  that  the  point 
of  delivery  was  a  matter  of  express  contract  between 
the  parties. — Id 393 

5.  Time  and  Place  of  Delivery.  Where  goods  are  sold 
without  any  place  of  delivery  being  agreed  upon  a 
tender  of  delivery  at  the  place  where  the  goods  are  when 
sold  is  sufficient,  but  to  be  effective  must  be  made  with- 
in a  reasonable  time— Poci/tc  National  Bank  v.  San 
Francisco  Bridge  Co -. 425 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Teacher's  Certificate — Collateral  Attack.  A  temporary 
certificate  to  teach  granted  by  the  county  superinten- 
dent of  schools,  under  the  authority  of  Gen.  Stat.  S  777, 
cannot  be  collaterally  attacked  in  an  action  brought  by 
a  teacher  against  a  school  district  for  breach  of  con- 
tract of  employment  to  teach  its  school,  when  there  is 
no  allegation  of  fraud  or  collusion  in  obtaining  the 
certificate.— iCiw&a»  v.  School  District  No.  122 580 

2.  Contract  to  Teach — Entirety — Effect  of  Partial  Breach, 
Where  a  person  under  a  contract  to  teach  a  school  for 
a  term  of  nine  months;  has  a  license  qualifying  her  to 
teach  only  two  months,  at  the  time  she  tenders  her  ser- 
vices at  the  beginning  of  the  school  term,  the  district 
is  released  from  its  obligation  to  perform  its  part  of 
the  contract,  and  she  has  no  right  of  recovery  thereon, 
since  the  contract  is  an  entire  one  and  a  breach  as  to 
any  material  part  is  a  complete  discharge  as  to  tEe 
whole.— M.    520 

3.  State  School  Fund — Apportionment — County  Indebtedr 
ness  to  JState — Right  of  State  to  Deduct.  The  fact  that 
the  school  fund  of  a  county  is  indebted  to  the  state  on 
account  of  taxes  levied  and  collected  does  not  justify 
the  state  auditor  in  deducting  any  portion  of  such  in- 
debtedness from  the  amount  of  the  warrant  he  is  re- 
quired by  law  to  draw  in  favor  of  the  school  fund  of 
any  county,  when  the  superintendent  of  public  instruc- 
tion has  apportioned  the  state  school  fund  to  the  re- 
spective counties  and  reported  same  to  the  state  auditor, 
with  direction  to  issue  warrants  to  the  treasurers  of 
the  various  counties  for  the  respective  amounts  due 
them  thereunder. — State  ex  rel.  Tanner  v.  Cheetham      S66 
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Attachment  Levy— Indemnity  Bond  to  Bherift—LiaMUty 
of  Obligors.  Under  the  statutes  govemlng  attachment 
proceedings  the  lien  of  an  attachment  continues  upon 
the  property  selzeu  until  It  has  heen  applied  In  satis- 
faction of  the  jud^niient  rendered  in  the  action,  and 
such  lien  is  not  nullified  or  destroyed  by  the  subsequent 
issuance  of  an  execution  on  the  Judgment;  hence, 
parties  who  have  given  the  sheriff  a  bond  indemnifying 
him  against  any  damage  or  loss  by  reason  of  his  seizure 
and  retention  of  property  under  attachment,  cannot 
escape  responsibility  by  asserting  that  whatever  damage 
accrued  to  the  sheriff,  where  both  a  writ  of  attachment 
and  a  writ  of  execution  had  been  Issued,  was  by  reason 
of  the  sale  under  the  latter. — Van  de  Vanter  v,  Davis . .  693 

SPECIFIC  PERFORMANCE. 

1.  Community  Property — Wife  Necessary  Party.  In  an 
action  to  compel  the  specific  performance  of  a  contract 
for  the  conveyance  of  land,  which  is  presumptively 
community  property,  and  nothing  is  shown  to  overcome 

,  that  presumption,  the  wife  is  a  necessary  party  defend- 
ant.— Armstrong    v.    Oakley 122 

2.  Contract  for  Bale  of  Land—AgenVs  Authority.  Under 
an  authority  given  an  agent  to  sell  real  estate,  there  is 
no  power  conferred  on  him  to  enter  into  a  contract  for 
a  conveyance;  and,  under  such  circumstances,*  his  con- 
tract for  the  sale  of  the  land  cannot  be  specifically  en- 
forced  against  his   principal. — Id 122 

3.  Pleading — Sufficiency  of  Complaint.  In  an  action  to  en- 
force the  specific  performance  of  an  oral  agreement  for 
the  conveyance  of  land,  the  complaint  is  subject  to  de- 
murrer for  want  of  facts  when  it  does  not  set  forth  the 
character  and  terms  of  the  agreement  whose  enforce- 
ment Is  sought,  nor  show  that  the  plaintiff  has  per- 
formed his  part  of  the  contract,  or  that  he  is  ready  and 
willing  to  do  so;  nor  is  the  want  of  such  allegations 
aided  by  allegations  showing  that  plaintiff  had  taken 
possession  under  the  contract  and  made  Improvements 

in  reliance  thereon. — O'Connor  v.  Jackson 224 

STATES  AND  STATE  OFFICERS.     See  PROHmrrioN,  Writ 
Of,  3;     Schools  and  School  Districts,  3. 
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Expressing  Subject  in  Title.  A  proyision  in  an  act  on 
the  subject  of  filing  transcripts  in  the  superior  court  of 
judgments  rendered  in  the  courts  of  Justices  of  the 
peace,  is  not  without  the  title  of  an  act  "Relating  to  liena 
of  Judgments  on  real  estate/'  when  the  act  refers  to  the 
official  code  and  legislates  upon  the  same  subject  matter 
therein  contained  in  relation  to  Judgments  in  courts  of 
record. — Orant  v.  Cole  542 

See  CoNRTmTTioxAL  Law.  1,  2;    Cbiminal  Law,  3; 

QUABDIAN   AXD    WaHD,    1. 

STREET  RAILROADS. 

1.  Franchises  for  Railtoay  Lifies — Extension  Of.  An  ordi- 
nance of  the  city  of  Seattle  providing  for  the  grant  of 
a  franchise  to  construct  and  operate  lines  of  street  rail- 
way upon  various  streets  of  the  city  and  authorizing  for 
that  purpose  the  acquisition  of  any  portion  of  street  rail- 
way lines  upon  any  of  such  streets,'  which  lines  so 
acquired  shall  be  equivalent  to  new  construction,  and 
providing  for  the  surrender  of  the  franchises  of  any 
existing  line,  which  may  be  acquired  by  the  grantees 
under  the  proposed  franchise,  does  not  constitute  such 
an  extension  of  existing  franchises  as  to  come  within 
the  inhibition  of  art.  4,  §  20,  of  the  city  charter  of  Seat- 
tle, which  provides  that  when  any  right,  privilege  or 
franchise  has  been  granted  and  has  been  accepted,  the 
city  council  shall  not  extend  the  time  for  which  such 
right,  privilege  or  franchise  is  granted  until  within 
three  years  of  the  expiration  of  the  time  for  which  such 
right,  privilege  or  franchise  is  granted." — Wood  v.  Se- 
attle        1 

2.  Bame — When  Not  Excliisive.  The  city  of  Seattle  has 
power  to  grant  a  franchise  for  a  street  railway  along 
a  street  upon  which  there  is  a  street  raflway  operated 
under  an  existing  franchise,  when  art.  4,  §  22,  of  its 
charter  provides  that  "no  exclusive  franchise  or  privi- 
lege shall  be  granted  for  the  use  of  any  street,  alley  or 
highway  or  other  public  place  or  any  part  thereof,"  and 
all  ordinances  granting  franchises  prior  to  the  adoption 
of  ^uch  charter  provide  that  the  franchises  thereby 
granted  shall  not  be  deemed  exclusive. — Id 1 

8.  Same — Surrender  of  Franchise.  Under  art.  4,  §  1,  of  the 
charter   of  the   city   of   Seattle,   vesting  all   legislative 
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power  In  the  mayor  and  city  council,  and  under  art.  4, 
§  18,  sub-diY.  9,  of  said  charter,  empowering  the  city 
council  "to  authorize  or  prohibit  the  locating  and  con- 
structing of  any  railroad  or  street  railroad  in  any 
street,  alley  or  public  place  of  the  city/'  and  "to  pro- 
vide for  the  alteration,  change  of  grade  or  removal 
thereof,"  the  mayor  and  city  council  are  vested  with  the 
absolute  control  of  the  city's  interests  in  the  franchises, 
and,  in  the  absence  of  express  provision  in  the  charter 
forbidding  it,  are  empowered  to  accept  the  surrender  of 
any  franchises  by  the  owners  thereof. — Id 1 

4.  Collision  at  Street  Crossing  —  Negligence  —  Speed  of 
Cars  —  When  Question  for  Jury,  The  question  whether 
an  electric  car  was  running  at  a  high,  dangerous 
and  excessive  rate  of  speed,  at  the  time  of  an  accident 
at  a  street  crossing,  is  one  for  the  jury,  and  not  a 
matter  of  law  for  the  court  to  determine,  when  from  the 
surrounding  circumstances  it  appears  that  the  car  had 
defective  appliances  for  its  control,  so  that  it  could  not 
be  speedily  stopped,  that  it  was  runnning  at  the  rate  9f 
two  and  one-half  miles  per  hour,  at  a  street  crossing,  at 
which  point  it  was  passing  another  car  on  a  parallel 
track,  going  in  the  opposite  direction. — Roherts  v.  Spo- 
kane St.  Ry.  Co 326 

6.  Same — Duty  to  Look  and  Listen.  Failure  to  look  and 
listen  before  crossing  the  tracks  of  an  electric  railway 
in  a  public  street,  where  the  cars  have  not  exclusive 
right  of  way,  is  not  negligence  as  a  matter  of  law. — Id.  325 

€.  Same — Cars  Passing  One  Another.  The  question  of  neg- 
ligence in  one  car  passing  another  at  a  street  crossing 
is  one  of  fact,  in  the  light  of  all  the  evidence  in  the 
case.— Id 325 

V.  Same — Instructions — Care  Exercised  by  Motorman.  In 
an  action  to  recover  for  injuries  resulting  from  a  colli- 
sion with  an  electric  car  at  a  street  crossing  a  requested 
instruction  that  the  verdict  should  be  for  defendant,  if 
the  motorman  exercised  ordinary  care,  after  discovering 
the  dangerous  position  of  plaintiff,  in  endeavoring  to 
stop  the  car  with  such  equipment  and  apparatus  as  it 
had  at  the  time,  was  properly  refused,  when  one  of  the 
elements  of  negligence  charged  by  the  complaint  was 
that  the  appliances  for  stopping  the  car  were  defective. 
Id 325 
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8.  Same — Contributory  Negligence.  A  requested  instruc- 
tion that,  if  the  plaintiff  was  guilty  of  an  act  of  negli- 
gence which  directly  contributed  to  the  injury,  in  a 
collision  between  himself  and  a  street  car  at  a  crossing, 
or  of  any  lack  of  ordinary  care  on  his  part,  or  an  omis- 
sion to  do  what  he  ought  to  have  done  under  the  cir- 
cumstanceS)  which  act  or  omission  directly  contributed 
to  the  accident,  it  would  defeat  a  recovery,  was  properly 
refused,  for  the  reason  that  it  attempted  to  refine  too 
much  the  rule  of  ordinary  care  imposed  on  plaintiff. — 
Id 325 

See  Master  and  Servant,  9;    Monopolies;   Munioi- 
PAL  Corporations,  3,  4;.  Negligence,  2. 

SUBSCRIPTIONS.     See  Limitation  of  Actions. 

TAXATION. 

1.  Reasonableness  —  Presumptions.  A  tax  will  not  be 
deemed  oppressive  and  unreasonable,  so  as  to  constitute 
confiscation  rather  than  taxation  of  property,  merely 
from  the  amount  of  tax  levied,  since  every  presumption 

is  in  favor  of  its  validity. — Stull  v.  De  Maitos Tl 

2.  Uniformity — Regulation  of  Business.  The  constitutional 
provision  requiring  uniformity  and  equality  in  taxation 
applies  to  taxes  upon  property,  but  has  no  application  to 
taxes  upon  trades,  professions  or  occupations. — Id 71 

3.  Improvements  on  Tide  Land.  Tide  lands  held  under 
executory  contract  of  sale  from  the  state  being  taxable 
to  the  holder  under  the  statutes,  and  Laws  1897,  p  136, 
§  2,  providing  that  improvements  shall  be  assessed  to- 
gether  with  the  land  upon  which  they  are  located,  and 
not  separately,  a  dock,  or  wharf  and  warehouse,  located 
upon  tide  land  held  under  a  valid  existing  contract  of 
purchase  from  the  state  cannot  be  assessed  as  personal 
property. — Qray's  Harhor  Co.  v.  CKehalis  County 369 

4.  What  Subject  To — Shares  of  Stock.  All  the  property  of 
domestic  corporations  in  this  states  other  than  tMUiUng» 
being  assessable  for  taxation  as  the  property  of  the  cor- 
poration itself,  the  shares  of  stock  therein  held  by  in- 
dividual  shareholders  cannot  be  assessed  against  them 
personally. — Ridpath  v.  Spokane  County 436 
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5.  Assessment  of  Bank  Stock — Action  for  Relief — Parties. 
In  the  listing  of  shares  of  capital  stock  in  a  hanking 
corporation  and  in  the  payment  of  taxes  thereon,  the 
bank  is  constituted  hy  law  a  trustee  in  behalf  of  the 
shareholders,  and  hence,  under  Bal.  Code,  §  4825,  which 
provides  that  a  trustee  of  an  express  trust  may  sue 
without  Joining  the  person  for  whose  benefit  the  suit  is 
prosecuted,  the  bank  may  maintain  an  action  in  its  own 
name  for  the  purpose  of  securing  relief  against  excessive 
taxation 'of  its  capital  stock. — Citizens'  National  Bank  v, 
Columbia  County 441 

6.  Same — Defenses — Want  of  Objection  to  Equalization — 
Excuses.  The  failure  of  plaintiff  to  go  before  the  board 
of  equalization  and  secure  a  reduction  of  its  assessment 
is  not  ground  for  refusing  it  relief,  when  the  assessment 
was  fraudulently  increased  without  its  knowledge  by  the 
assessor,  after  that  officer  had  stated  to  it  that  its  prop- 
erty would  be  assessed  at  the  same  value  as  in  the  pre- 
ceding year. — Id 441 

7.  Action  on  Tax  Deed — Admissibility  of  Deed  in  Evidence, 
In  an  action  of  ejectment  by  a  plaintiff  claiming  title 
under  a  tax  sale  made  prior  to  November,  1891,  the  tax 
deed  executed  pursuant  to  such  sale  is  admissible  in  evi- 
dence against  a  subsequent  purchaser  of  the  premises, 
although  the  certificate  of  sale  and  the  deed  based  there- 
on had  not  been  recorded,  where  the  defendant  has  not 
affirmatively  pleaded  and  proved  that  he  was  a  purchaser 
in  good  faith  and  for  a  valuable  consideration,  since 
Laws  1891,  p.  167,  §  5,  denying  a  lien  uponr  or  title  to 
land  through  tax  sales  made  prior  to  November  1,  1891, 
unless  the  certificates  of  purchase  or  tax  deeds  have  been 
recorded  on  or  before  November  1,  1892,  is  applicable 
only  "as  against  purchasers  or  incumbrancers  for  value 
and  in  good  faith." — Bracka  v.  Fish 646 

See  Ejectment;  Licenses,  1,  2. 

TENDER.    See  Municipal  Corporations,  9;    Sales,  5. 

TIDE  LANDS. 

1.  Sale — Rights  of  Lessee.  A  lessee  of  tide  lands  who  holds 
same  under  Laws  1897,  p.  243,  §  23,  which  provides  "that 
lands  held  under  lease  shall  not  be  offered  for  sale  or 
sold  except  to  the  lessee  if  the  lessee  shall  keep  his  lease 
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in  good  standing/'  but  who  waives  such  limitation  in 
his  favor  and  applies  to  the  commissioner  of  public 
lands  for  the  sale  of  his  leased  premises  at  public 
auction,  cannot,  where  the  lands  are  struck  off  to  a 
higher  bidder  than  himself,  come  in  afterwards  and 
secure  a  preference  right  of  purchase  by  tendering  the 
amount  of  the  highest  bid,  by  reason  of  a  provision  in 
his  lease  "that  ihe  tide  lands  herein  shall  not  be  offered 
for  sale  except  upon  application  of  the  lessee,  who  shall 
have  preference  right  to  re-lease  or  to  purchase  at  the 
highest  rate  bid,"  since  there  was  no  authority  of  law 
for  the  insertion  in  his  lease  of  such  a  clause,  which,  in 
its  very  nature,  is  inconsistent  with  a  sale  at  public 
auction. — State  ex  rel.  Bussell  v.  Bridges 82 

2.  Excavation  of  Water  Ways — Rights  of  Contractor.  The 
act  of  March  9,  1893  (Laws  1893,  p.  241)  relative  to  the 
excavation  of  waterways  by  private  contract  through 
the  tide  and  shore  lands  of  the  state  and  providing  liens 
for  the  benefit  of  the  contractor  on  such  lands  as  he 
shall  fill  in  and  raise  above  high  tide,  does  not  contem- 
plate that  the  state  shall  retain  all  its  tide  lands  until 
the  completion  of  the  contract  of  filling  same,  but  the 
state  retains  the  power  of  disposition  of  all  such  lands, 
and  there  is  reserved  to  the  contractor  merely  a  lien 
upon  the  lands  filled  in  under  his  contract — Hays  v.  Hill  730 

3.  Same — Injunction — Sufficiency  of  Complaint.  In  an 
action  by  one  holding  a  contract  from  the  state  author- 
izing him  to  excavate  a  water  way  and  fill  in  adjacent 
tide  lands,  seeking  to  enjoin  defendants  from  excavating 
a  water  way  through  a  portion  of  such  lands  that  might 
fall  within  the  scope  of  his  contract,  the  complaint  does 
not  state  a  cause  of  action  when  there  is  no  allegation 
therein  showing  that  defendants  were  trespassers  and 
were  proceeding  without  any  authority  from  the  state, 
which,  under  the  statute,  was  still  empowered  with  the 
right  of  disposition  of  such  lands,  although  having  con- 
tracted with  plaintiff  to  give  him  a  lien  thereon  for 
filling  in.— Jd 730 

4.  Same — DarKages,  Where,  under  plaintiff's  contract  with 
the  state  for  the  excavation  of  a  water  way  and  the  filling 
in  of  tide  lands,  the  commissioner  of  public  lands  was 
empowered  to  modify  the  plans  adopted  for  bulkhead 
and  retaining  walls,  and  work  had  been  suspended  for 
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several  years  under  notification  from  the  commissioner 
that  he  proposed  to  require  a  new  style  of  bulkhead,  and 
there  is  no  allegation  in  the  complaint  that  plaintiff  has 
ever  requested,  or  has  taken  any  steps  to  compel,  the 
commissioner  to  furnish  the  new  style  of  bulkhead,  and 
there  is  nothing  to  show  that  the  suspended  work  under 
the  contract  will  ever  be  r^Bumed,  the  interest  of  plaintiff 
appears  too  uncertain  to  render  his  complaint  sufficient 
to  call  for  redress  by  way  of  damages  or  to  warrant  the 
issuance  of  an  injunction  against  defendants. — Id 730 

• 

See  Taxation,  3. 

TRIAL. 

1.  Taking  Case  From  Jury — Operation  and  Effect  of  Motion, 
Where  defendant  on  the  trial  challenged  the  legal  suf- 
ficiency of  the  evidence,  on  the  ground  that  there  was  no 

'  question  to  go  to  the  jury,  and  the  court  agreed  with 
defendant  that  it  was  its  duty  to  decide,  as  a  matter  of 
law,  the  effect  of  the  evidehce,  but  in  so  deciding  directed 
a  verdict  for  plaintiff,  defendant  cannot  on  appeal  urge 
the  objection  that  there  was  a  question  of  fact  for  the 
jury  involved  in  the  evidence,  and  that  it  wa»  error  for 
the  court  to  decide  the  case  as  'a  question  of  law  only. 
— Knox  V.  Fuller  .  ^ f 34 

2.  Misconduct  of  Judge— -Comment  on  Facts.  The  actioa 
of  the  court  in  taking  the  examination  of  a  witness  out 
of  the  hands  of  the  attorneys,  with  the  remark  that 
"you  gentlemen  have  been  at  this  thing  around  here  of 
market  value  loifl:  enough.  I  am  going  to  aak  the  que»- 
tion  which  I  think  he  ought  to  answer,"  and  that  "this 
court  and  jury  have  got  something  to  do  besides  sitting 
here  and  have  counsel  beat  around  the  bush,"  is  such  a 
comment  as  to  constitute  error. — Id 34 


3.  Instructions — Incompleteness — Remedy.  Where  an  in- 
struction as  given  states  the  law  correctly,  but  does  not 
go  far  enough  in  explaining  the  application  of  the  law 
to  the  case  on  trial,  the  remedy  of  the  party  objecting  Is 
not  to  except  to  the  instruction,  but  to  request  the  court 
for  further  instructions  upon  the  point  desired. — Rush 

V.  Spokane  Falls  d  Northern  Ry.  Co 501 

4.  Same — Exception  to  Whole— Effect  When  Erroneous  in 
Part  Only.    Where  an  exception  to  an  instruction  is  not 

54—23  WASH. 
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limited  to  the  part  thereof  that  is  faulty,  but  goes  to  the 
entire  instruction,  which,  as  a  whole,  is  not  subject  to 
the  objection  urged  against  it,  no  error  can  be  predicated 
upon  the  giving  of  the  instruction. — Id 501 

6.  Judicial  Comment  on  Evidence.  Remarks  of  the  court  as 
to  facts  in  the  case,  addressed  not  to  the  jury,  but  to 
counsel,  in  passing  upon  propositions  of  the  latter  for 
the  introduction  of  testimony,  or  in  reply  to  suggestions 
concerning  testimony,  are  not  in  violation  of  art.  4,  §  16, 
of  the  constitution,  which  prohibits  judicial  comment  on 
the  facts,  especially  when  the  court  cautions  the  jury  to 
Pay  no  attention  to  what  passes  between  him  and  counsel 
— State  v.  Surry  655 

6.  Instructions — Misleading  Statements — Construction  as  a 
Whole.  Where  the  instructions,  as  a  whole,  clearly  and 
correctly  state  the  law  of  the  case  to  the  jury,  the  fact 
that  a  sentence  is  so  obscure  as  to  be  capable  of  two  con- 
structions does  not  constitute  prejudicial  error,  when  it 
is  manifest  from  other  portions  of  the  instruction  what 
meaning  should  be  attached  to  it. — Id 655 

7.  Verdict — Action  Against  Master  and  Servant — Effect  of 
Verdict  in  Favor  of  Servant.  In  an  action  against  a 
master  and,  servant,  for  the  wrong  of  the  servant,  in 
which  the  verdict  finds  the  master  guilty  of  negligence 
and  makes  no  reference  to  the  servant,  the  ruling  of  the 
court  in  ponstrulng  the  verdict  as  a  finding  in  favor  of 
the  servant  is  action  adverse  to  the  plaintiff  rather  than 
to  the  ^master,  and  the  latter  may  avail  itself  of  the 
judgment  in  favor  of  the  servant  based  upon  such  ver- 
dict, even  if  it  did  not  except  to  the  verdict  nor  the 
court's  construction  thereof. — Doremus  v  .Root 710 

8.  Special  and  General  Verdict — Effect  of  Inconsistencif. 
Where  the  special  verdict  of  the  jury  shows  that  plaintiff 
was  not  entitled  to  possession  of  premises  until  the  1st 
day  of  November,  it  will  control  a  general  verdict  in  his 
favor,  upon  an  action  instituted  the  16th  day  of  October 
to  recover  possession  and  for  damages,  and  warrant  the 
court  in  granting  a  new  trial  for  t)ie  reason  that  the 
action  had  been  prematurely  brought. — Mitchell  v.  Mathe- 
son 723 

9.  Same — Materiality  of  Special  Verdict.  Where  plaintllTs 
right  to  have  premises  vacated  by  a  tenant  prior  to  the 
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expiration  of  the  lease  la  conditioned  upon  a  sale  of  the 
premises  and  thirty  days'  written  notice  to  the  tenant 
to  remove  therefrom,  a  special  verdict  by  the  jury  that 
plaintiff  was  entitled  to  possession  of  the  premises  on  a 
certain  date,  Is  not  Immaterial  and  a  mere  conclusion  of 
law,  when  the  notice  to  the  tenant  required  him  to  sur- 
renaer  possession  "within  thirty  days  from  date,  or  as 
soon  thereafter  as  you  have  completed  the  harvesting  of 
your  crop,"  and  the  jury,  in  answer  to  another  inter- 
rogatory, have  found  that  the  tenant  finished  harvesting 
his  crop  on  the  day  prior  to  the  one  on  which  they  find 
plaintiff's  right  of  possession  to  accrue. — Id 723 

10.  Requested  Instructions — Pertinency,  It  is  error  to  refuse 
a  requested  instruction,  when  it  is  fairly  within  the  is- 
sues, and  there  is  evidence  tending  to  prove  the  conten- 
tion of  the  party  requesting  the  instruction. — McGee  v. 
Wineholt   748 

See  AppipAL,  13,  18-22,  24,  25;    Brokers,  1,  3;    Crim- 
inal Law,  2,  4;   Eminent  Domain;   Guaranty,  1, 
2;   Homicide,  1-3,  5;   Master  and  Servant,  1,  2,  4-7; 
Municipal  Corporations,  14;    Negligenoe,  1,  2; 
Sales,  3;    Street  Railroads,  4,  7,  8. 

TRUSTEES.    See  Taxation,  5. 

VENUE.    See  Criminal  Law,  1,  3 ;  Garnishment,  3,  4. 

WATERS  AND  WATERCOURSES. 

1.  Non-Navigable  Streams,  An  unmeandered  fresh-water 
river  averaging  in  width  about  forty  feet,  and  in  depth 
about  four  feet  during  high  water  and  two  feet  during 
low  water,  in  some  places  during  the  low  stage  being  as 
shallow  as  six  inches,  and  which  has  never  been  navi- 
gated except  by  row  boats  of  ordinary  size,  run  up  and 
down  the  river  by  persons  fishing  for  pleasure,  is  a  non- 
navigable  stream.— Ortf/lt/i  v,,  Holman  347 

2.  Same — Right  to  Fence.  One  who  owns  both  banks  along 
a  non-navigable  stream  has  title  also  to  the  land  in  the 
bed  of  the  stream,  and  may  lawfully  place  a  fence  across 

a  stream  thus  flowing  through  and  over  his  land. — Id. .  347 

See  Fish  and  Fisheries. 
WHARVES.    See  Prohibition,  Writ  of,  3;  Taxation,  3. 
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WILLS. 

1.  Latent  Ambiguity — Admisaibility  of  Parol  Evidence  to 
Explain.  Where  a  will  is  certain  in  ils  terms  as  to  the 
property  devised,  the  character  of  the  devise,  and  the 
person  of  the  devisee,  extrinsic  evidence  is  not  admis- 
sible to  change  or  add  to  its  terms;  and  the  mere  fact 
that  the  testator  failed  to  dispose  of  all  of  his  realty  by 

v;ill  would  not  create  such  an  ambiguity  as  to  warrant  • 
the  introduction  of  parol  testimony  to  show  his  intent  to                   * 
devise  the  omitted  land  to  the  person  to  whom  the  ad- 
Joining  tract  had  bee^  devised. — taylor  v.  Horst 446 

■ 

2.  Construction — Uncertainty  of  Intent.  Where  a  testator,  f 
in  attempting  to  devise  all  his  estate,  makes  specific  be- 
quests to  his  wife,  if  living,  and  to  certain  grandchil- 
dren, if  living,  "and,  if  not  living,  to  their  heirs,  if  any 
living,  and,  if  none  living,  it  shall  fall  to  the  following 
named  heirs  [his  children],"  whom  he  appointed  to 
choose  their  own  executor,  the  will  is  void  for  uncer- 
tainty, aside  from  the  specific  bequests,  as  it  cannot  be 
gathered  therefrom  to  what  persons  the  testator  in- 
tended his  estate  to  be  devised. — Cfoss  v.  Cross 673 

WITNESSES. 

Impeachment — Right  to  Explain  Inconsistent  Statements.  | 

Where  it  is  sought  to  impeach  a  witness  by  introducing  I 

in  evidence  a  writing  signed  by  him  at  another  time,  con-  ' 

taining  statements  inconsistent  with  those  made  by  him  I 

upon  the  witness  stand,  it  is  error  for  the  court  to  so  re- 
strict  the  examination  of  the  witness  as  to  prevent  his 
explaining  at  length  and  fully  why  he  signed  the  writing 
and  what  he  intended  to  accomplish  by  so  doing,  not-  ' 

withstanding  the  fact  that  other  Witnesses  have  testified 
fully  as  to  the  circumstances  of  the  signing. — Wheeler  i" 

V,  F.  A.  Buck  d  Co 679 

See  Appeal,  24. 
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